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About  This  Publication 

This  CCH  publication  reproduces  Divisions  A,  B and  C of  the  Emergency  Economic 
Stabilization  Act  of  2008  (H.R.  1424),  as  passed  by  the  Senate  on  October  1,  2008,  by  the 
House  on  October  3,  2008  and  signed  by  the  President  that  same  day.  This  report  also 
includes  the  text  of  four  of  the  Joint  Committee  on  Taxation's  Technical  Explanations  of 
the  Act: 

1.  Technical  Explanation  of  H.R.  7005,  the  "Alternative  Minimum  Tax  Relief  Act  of 
2008"  (JCX-71-08), 

2.  Technical  Explanation  of  H.R.  7006,  the  "Disaster  Tax  Relief  Act  of  2008" 
(JCX-73-08), 

3.  Technical  Explanation  of  H.R.  7060,  the  "Renewable  Energy  and  Job  Creation  Tax 
Act  of  2008  as  Scheduled  for  Consideration  by  the  House  of  Representatives  on 
September  25,  2008  (JCX-75-08),  and 

4.  Technical  Explanation  of  Title  III  (Tax  Provisions  of  Division  A of  H.R.  1424,  the 
"Emergency  Economic  Stabilization  Act  of  2008"  (JCX-79-08). 

The  Senate  quickly  assembled  this  historic  financial  markets  rescue  bill  after  a version 
that  contained  only  rescue  plan  provisions  failed  in  the  House  on  September  29.  The 
expanded  Senate  version  links  the  rescue  plan  with  the  one-year  alternative  minimum  tax 
patch,  energy  provisions,  business  and  individual  extenders  and  disaster  relief,  making  it 
one  of  the  largest  tax  acts  in  recent  years,  with  almost  300  changes  to  the  Internal  Revenue 
Code. 

The  financial  markets  rescue  plan  includes  three  major  tax-related  provisions: 

1.  A curb  on  excessive  executive  compensation  within  those  companies  directly 
assisted  by  the  government, 

2.  Special  treatment  of  losses  on  Ereddie  and  Eannie  preferred  stock  held  by  qualify- 
ing financial  institutions,  and 

3.  The  extension  of  an  exclusion  of  cancellation  of  indebtedness  income  for  certain 
homeowners. 

The  Act  also  addresses  the  Return  Preparer  Standard  by  removing  the  "more  likely 
than  not"  standard  under  Code  Sec.  6694(a)  and  replaces  it  with  "substantial  authority" 
for  undisclosed  positions. 
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In  the  Senate  of  the  United  States, 

October  1 (legislative  day,  September  1 7),  2008. 

Resolved,  Tliat  the  bill  from  the  House  of  Representa- 
tives (H.R.  1424)  entitled  ^‘An  Act  to  amend  section  712  of 
the  Employee  Retirement  Income  Security  Act  of  1974,  sec- 
tion 2705  of  the  Public  Health  Sendee  Act,  section  9812  of 
the  Internal  Revenue  Code  of  1986  to  require  equity  in  the 
proHsion  of  mental  health  and  substance-related  disorder 
benefits  under  group  health  plans,  to  prohibit  discrimination 
on  the  basis  of  genetic  information  vith  respect  to  health  in- 
surance and  emploTOient,  and  for  other  purposes.”,  do  pass 
with  the  following 

AMENDMENTS: 

Strike  all  after  the  enacting  clause  and  insert  the 
following: 

1 DIVISION  A— EMERGENCY 

2 ECONOMIC  STABILIZATION 

3 SECTION  1,  SHORT  TITLE  AND  TABLE  OF  CONTENTS. 

4 (a)  Short  Title. — This  division  may  be  cited  as  the 

5 ''Emergency  Economic  Stabilization  Act  of 2008”. 


1 


(b)  Table  of  Coxtexts. — The  table  of  contents  for 


2 this  division  is  as  folloivs: 


Sec.  1.  Shoii  title  and  tabU'  of  content.^. 
Sec.  2.  Puqwse.s. 

Sec.  d.  Definitions. 


TITLE  l—TROCBLED  ASSETS  BELIEF  PUOaUAM 


Sec.  U)l.  Purchases  of  trov bled  as.sets. 

Sec.  102.  In.su nnice  of  troubled  a.s.sets. 

See.  103.  (Considerations. 

See.  104.  Ei)ianci(d  St(d)iliti/  Oversight  Hoard. 

See.  105.  Bejwiis. 

See.  loa.  Bights;  nuinagenient;  .s(de  of  troubled  assets;  revenues  and  sale  proceeds. 
Sec.  107.  Contracting  procedures. 

Sec.  lOH.  (Conflicts  of  interest. 

Sec.  10!).  Foreclosure  niitigation  efforts. 

See.  110.  A.ssi.stance  to  lunneoicners. 

Sec.  111.  Executive  conyx  n.sation  and  corporate  governance. 

Sec.  112.  (Coordination  leith  foreign  authorities  and  central  banks. 

Sec.  113.  .M iniinization  of  lo)ig-terni  co.sts  and  nuixinwzation  of  benefits  for  tax- 
pagers. 

See.  111.  .Market  transpareneg. 

Sec.  115.  (Iraduated  authorization  to  purchase. 

See.  lid.  Oversight  and  audits. 

Sec.  117.  Studg  and  repoB  on  margin  authoritg. 

Sec.  118.  Funding. 

Sec.  11!).  Judicial  revieie  and  related  matters. 

Sec.  120.  'Tennination  of  authoritg. 

Sec.  121.  Speci(d  Inspector  Oeneral  for  the  Troubled  Asset  Belief  Progrant. 

Sec.  122.  Increase  itt  .statutorg  limit  on  the  public  debt. 

Sec.  123.  ('red it  refonn. 

Sec.  121.  HOPE  f)r  Ilomeoxeners  amendments. 

Sec.  125.  (Congressiomd  Oversight  Panel. 

Sec.  120.  EI)I(c  authoritg. 

Sec.  127.  (Cooperation  leith  the  EHI. 

Sec.  128.  Acceleration  of  effective  date. 

Sec.  12!).  Di.sclo.sures  on  exercise  of  loan  authoritg. 

Sec.  130.  Tcchnic(d  corrections. 

Sec.  131.  Exchange  Stiddlizaiion  Euttd  reinibursement. 

Sec.  132.  Authoritg  to  susjxttd  mark-to-niarket  accounting. 

Sec.  133.  Studif  on  niark-to-mark<  f accounting. 

Sec.  131.  Becoupnn  nt. 

Sec.  135.  Preservation  (f  authoritg. 

Sec.  13(1.  'Temporarif  inenase  in  d(})osit  and  share  insurance  coverage. 


TITLE  II— HI  no ET-B ELATED  PBOVISIOXS 


Sec.  201.  Informal  ion  for  congre.ssiontd  suppoii  agencies. 

S(c.  202.  Btpotis  bg  flu  Office  (f  Mintage  ntetit  intd  Budget  intd  the  ('ongresstottid 
H taigi  t ( Iff  ice. 

Sec.  203.  Amdgsis  in  Presidettf's  Htidget. 

Sic.  201.  Emi  rgi  neg  tri  atmi  nt. 
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TITLE  III— TAX  PBOVIt^IONt^ 

Aec.  30 J.  (Jain  or  Ims  from  saL  or  cxrhange  of  certain  preferred  stock. 

Sec.  302.  Speriul  t^des  for  tax  treatment  of  executive  compensidUm  of  emptugers 
^ participating  in  the  tnmbled  a.ssets  relief  program. 

Sec.  303.  Extension  of  exclusion  of  income  from  discJutrge  of  qualified  principal 
res  ide  nee  in  debt ed ness. 

SEC.  2.  PURPOSES. 

TJie  piuf loses  of  th  is  Act  are — 

(1)  to  immediately  provide  authority  and  facili- 
ties that  the  Secretary  of  the  Treasury  can  use  to  re- 
store liepiidity  and  stahility  to  the  financial  system  of 
the  United  States;  and 

(2)  to  ensure  that  such  authority  a nd  such  facili- 
ties are  used  in  a manner  that — 

(A)  protects  home  values,  college  funds,  re- 
tirement accounts,  and  life  savings; 

(B)  preserves  homeownership  and  promotes 
jobs  and  economic  growth; 

(C)  maximizes  overall  returns  to  the  tax- 
payers of  the  United  States;  a nd 

(D)  provides  public  accountahility  for  the 
exercise  of  such  authority. 

SEC.  3.  DEFINITIONS. 

For  purposes  of  this  Act,  the  following  definitions  shall 
apply: 

(1)  Appropriate  comm irr eke  of  (jinoress. — 
The  term  “appropriate  committees  of  Congress’' 
means — 
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(A)  the  Commiffee  on  Bonkinfj,  Ilousiiuj, 
and  Urban  Affairs,  the  ('oinniitfee  o)}  Finance, 
the  Uommittee  on  the  F>U(h)et,  and  the  ('onnnittee 
on  Appropriations  of  the  Senate;  and 

(B)  the  Uommittee  on  Financial  Services, 
the  (h)mmittee  on  Ways  and  Means,  the  ('om- 
mittee  on  the  Budget,  and  the  (\))n}}}ittee  on  Ap- 
propriations of  the  House  of  Represemtatives. 

(2)  Board. — The  term  "Board’'  jneans  the 
Board  of  (tovernors  of  the  Federal  Reserve  System. 

(3)  U()\(;rrssi().\al  avprort  aoem'iea. — The 
term  "congressional  suppoti  agencies"  )neans  the  Con- 
gressional Budget  Office  and  the  Joint  Committee  on 
Taxation. 


(4)  CORRORATIOX. — The  term  "Corporation" 
means  the  Federal  Deposit  hisurance  ('orporation. 

(5)  Fl\AX(AAL  ixSTrniTIo.W — Ha  term  "finan- 
cial institution"  means  any  institution,  including, 
but  not  limited  to,  any  bank,  saviig/s  association, 
credit  union,  security  broker  or  dealer,  or  insurance 
company,  established  and  regulated  under  the  laivs  of 
the  United  States  or  any  State,  territory,  or  pos.^es- 
sion  of  the  United  States,  the  District  of  Columbia, 
('ommonivealth  of  Fuciio  Rico,  Commoniveidfh  of 
Xoiihern  Mariana  Islands,  (riiam,  American  Samoa, 
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or  the  United  States  Virgin  Islands,  and  having  sig- 
nificant operations  in  the  United  States,  hut  exelud- 
ing any  central  hank  of,  or  institution  oivned  by,  a 
foreign  government. 

(6)  Fund. — The  term  ‘Fund”  means  the  Trou- 
bled Assets  Insurance  Financing  Fund  established 
under  section  102. 

(7)  Secretary. — The  term  “Secretary”  means 
the  Secretary  of  the  Treasury. 

(8)  TARP. — The  term  “TARP”  means  the  Trou- 
bled Asset  Relief  Program  established  under  section 
101. 

(9)  Troubled  abbetb. — The  term  “troubled  as- 
sets” means — 

(A)  residential  or  commercial  mortgages 
and  any  securities,  obligations,  or  other  instru- 
ments that  are  based  on  or  related  to  such  mort- 
gages, that  in  each  case  was  originated  or  issued 
on  or  before  March  14,  2008,  the  purchase  of 
which  the  Secretary  determines  promotes  finan- 
cial market  stability;  and 

(B)  any  other  financial  instrument  that  the 
Secretary,  after  consultation  with  the  Chairman 
of  the  Board  of  Governors  of  the  Federal  Reserve 
System,  determines  the  purchase  of  which  is  nec- 
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essary  to  promote  financial  market  stability,  but 
only  upon  tr(ins}nittal  of  such  determination,  i)i 
writing,  to  the  appropriate  committees  of  Con- 
gress. 

TITLE  I— TROUBLED  ASSETS 
RELIEF  PROGRAM 


SEC.  101.  PURCHASES  OF  TROUBLED  ASSETS. 


(a)  OFFICES;  AVTIIOUITY. — 

(1)  Authority. — The  Secretary  is  authorized  to 
establUh  the  Troubled  Asset  Relief  Program  (or 
'OARP'')  to  purchase,  and  to  make  and  fund  com- 
mitments to  purchase,  troubled  assets  from  any  finan- 


cial institution,  on  such  terms  and  conditions  as  are 
determined  by  the  Secretary,  and  in  accordance  with 
this  Act  and  the  policies  and  procedures  developed 
and  published  by  the  Secretary. 


(2)  VomiEECEMFyT  OF  FUOORAH. — E.stabUsh- 
ment  of  the  policies  and  procedures  and  other  similar 
administrative  requirements  imposed  on  the  Secretary 
by  this  .4(7  are  not  intended  to  delay  the  commence- 
ment of  the  TARP. 

(3)  /!;*S'7:i/^/./.S7/.l//t;A7’  OF  TREASURY  OFFK'E. — 


(A)  Is  OESERAU. — The  Secretary  shall  im- 
plement any  prognnn  under  paragraph  (1) 
through  an  Office  of  Financial  Stability,  estab- 
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lished  for  such  purpose  within  the  Office  of  Do- 
mestic Finance  of  the  Department  of  the  Treas- 
ury, which  office  shall  be  headed  by  an  Assistant 
Secretary  of  the  Treasury,  appointed  by  the. 
President,  by  and  with  the  advice  and  consent  of 
the  Senate,  except  that  an  interim  Assistant  Sec- 
retary may  be  appointed  by  the  Secretary. 

(B)  Cubical  amendments. — 

(i)  Title  5.— Section  5315  of  title  5, 
United  States  Code,  is  amended  in  the  item 
relating  to  Assistant  Secretaries  of  the 
Treasury,  by  striking  ‘f9)”  and  inserting 
"(10)”. 

(ii)  Title  si.— Section  301(e)  of  title 
31,  United  States  Code,  is  amended  by 
striking  "9”  and  inserting  "10”. 

(b)  Consultation. — In  exercising  the  authority  under 
this  section,  the  Secretary  shall  consult  with  the  Board,  the 
Corporation,  the  Comptroller  of  the  Currency,  the  Director 
of  the  Office  of  Thrift  Supervision,  the  Cha  irman  of  the  Na- 
tional Credit  Union  Administration  Board,  and  the  Sec- 
retary of  Housing  and  Urban  Development. 

(c)  Ne(tjssary  Actions. — The  Secretary  is  author- 
ized to  take  such  actions  as  the  Secretary  deems  necessary 
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io  earn)  out  the  aufliorifies  i)i  this  Act,  including,  without 
Uni  it  a tion,  the  fol  / o wi  ng: 

(1)  The  Seeretarg  shall  have  direct  hiring  au- 
thority with  respect  to  the  appointment  of  employees 
to  administer  this  Act. 

(:2)  Entering  into  contracts,  including  contracts 
for  services  authorized  by  section  3109  of  title  5, 
United  States  Uode. 

(3)  Designating  financial  institutions  as  finan- 
cial agents  of  the  Federal  Government,  and  such  in- 
.stitutions  shall  peifonn  all  such  reasonable  duties  re- 
lated to  this  Act  as  financial  agents  of  the  Federal 
Government  as  may  be  required. 

(4)  In  order  to  provide  the  Secretary  with  the 
flexibility  to  manage  troubled  as.sets  in  a manner  de- 
signed to  minimize  co.A  to  the  taxpayers,  establishing 
vehicles  that  are  authorized,  subject  to  supervision  by 
the  Secretary,  to  purchase,  hold,  and  sell  troubled  as- 
sets and  issue  obligations. 

(5)  I.ssuing  .^uch  regulations  and  other  guidance 
as  may  be  necessary  or  appropriate  to  define  terms 
or  carry  out  the  authorities  or  })urpo.ses  of  this  Act. 
(d)  PHOdHAM  GriDElJSES. — Before  the  earlier  of  the 

end  of  the  2-busine.s.s-day  period  beginning  on  the  date  of 
tlu'  fir.st  purcha.'^e  of  troubled  as.^ets  pursuant  to  the  author- 
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1 iiij  under  this  section  or  the  end  of  the  45-day  period  hegin- 

2 ning  on  the  date  of  enactment  of  this  Act,  the  Secretary 

3 shall  publish  program  guidelines,  including  the  following: 

4 (1)  Mechanisms  for  purchasing  troubUd  assets. 

5 (2)  Methods  for  pricing  a nd  valuing  trouhUd  as- 

6 sets. 

1 (3)  Procedures  for  selecting  asset  managers. 

8 (4)  Criteria  for  identifying  troubkd  assets  for 

9 purchase. 

10  (e)  Preventing  Unjust  Enrichment.— In  making 

1 1 purchases  under  the  authority  of  this  Act,  the  Secretanj 

12  shall  take  such  steps  as  may  be  necessary  to  prevent  unjust 

13  enrichment  of  financial  institutions  participating  in  a pro- 

14  gram  established  under  this  section,  including  by  pre- 

15  venting  the  sale  of  a troubled  asset  to  the  Secretary  at  a 

16  higher  price  than  what  the  seller  paid  to  purchase  the  asset. 

17  This  subsection  does  not  apply  to  troubled  assets  acquired 

18  in  a merger  or  acquisition,  or  a purchase  of  assets  from 

19  a financial  institution  in  coyiservatorship  or  receivership, 

20  or  that  has  initiated  bankruptcy  proceedings  under  title  11, 

21  United  States  Code. 

22  SEC.  102.  INSURANCE  OF  TROUBLED  ASSETS. 

23  (a)  Authority. — 

24  (1)  In  general. — If  the  Secretary  establishes  the 

25  program  authorized  under  section  101,  the)}  the  Sec- 
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refanj  shall  establish  a proi/ratn  to  (/uaranfee  troubled 
assets  originated  or  issued  prior  to  Mareh  14,  2008, 
in  eluding  inoi  igage-ba  eked  see  u ri  t i es. 

(2)  (rl'A le  1 XTKlls. — In  esta bl ish  ing  a ng  p rogra /// 
under  this  subseetion,  the  Seeretarg  mag  develop 
guarantees  of  troubled  assets  and  the  assoeiated  pre- 
miums for  sueh  guarantees.  Sueh  guarantees  and  pre- 
miums mag  be  determined  bg  eategorg  or  elass  of  the 
troubled  assets  to  be  guaranteed. 

(3)  Extest  of  ovaraxtee. — Upon  reepiest  of  a 
finaneial  in.Htitution,  the  Seeretarg  mag  guarantee 
the  timelg  pagment  of  prineipat  of  and  interest  on, 
troubled  as.sets  in  amounts  not  to  exceed  100  pereent 
of  such  pagments.  Sueh  guarantee  mag  be  on  such 
terms  and  conditions  as  are  determined  bg  the  See- 
retarg, provided  that  .such  terms  and  conditions  are 
consistent  ivith  the  purposes  of  this  Act. 

(b)  Reports. — Xot  later  than  90  dags  after  the  date 
of  enactment  of  this  Act,  the  Seeretarg  .shall  repoii  to  the 
appro})riate  committees  of  i'ongress  on  the  program  estab- 
lished under  subsection  (a). 

(c)  Premk  ms. — 

(1)  lx  OEXERAL. — The  Seeretarg  .shall  collect 
proniums  from  ang  financial  institution  paiiiei- 
jxiting  in  the  })rogram  e.stabli.shed  undo’  sub.section 
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(a).  Sueh  premiums  shall  be  in  an  amount  that  the 
Secretary  detennines  necessary  to  meet  the  purposes 
oj  this  Act  and  to  provide  sufficient  reserves  pursuant 
to  paragraph  (3). 

(2)  AvTiiOKiry  to  ba^e  bremivmb  on  prodvct 
RIBK. — In  establishing  any  premium  under  para- 
graph (1),  the  Secretary  may  provide  for  variations 
in  such  rates  according  to  the.  credit  risk  associated 
with  the  particular  troubled  asset  that  is  being  guar- 
anteed. The  Secretary  shall  publish  the  methodology 
for  setting  the  premium  for  a class  of  troubled  assets 
together  with  an  explanation  of  the  appropriateness  of 
the  class  of  assets  for  participation  in  the  program  es- 
tablished under  this  section.  The  methodology  shall 
ensure  that  the  premium  is  consistent  with  paragraph 

(3). 


(3)  Minimum  level. — TJw  premiums  referred  to 
in  paragraph  (1)  shall  be  set  by  the  Secretary  at  a 
level  necessary  to  create  reserves  sufficient  to  meet  an- 
ticipated claims,  based  on  an  actuarial  analysis,  and 
to  ensure  that  taxpayers  are  fully  protected. 


(4)  AlhlUBTMENT  TO 


PI  in  TIASE  A I TIIORITY. — 


The  purchase  authority  limit  in  section  115  shall  be 
reduced  by  an  amount  equal  to  the  difference  between 
the  total  of  the  outstanding  guaranteed  obligations 
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and  the  balance  in  the  Troubled  Assets  Insurance  Fi- 
nancing Fund. 


Trouhlei)  Assets 


L\s  me  1 AY  vt;  Fix,  i ay  7 ay; 


Fl  ’A7Y — 

(1)  Deposits. — The  Secrefarg  shall  deposit  fees 
collected  under  this  section  into  the  Fund  established 
u nde r pa ragra ph  ( 2) . 

(2)  Establisiimext. — There  is  established  a 
Troubled  Assets  Insurance  Financing  Fund  that  shall 
consist  of  the  amounts  collected  pursuant  to  para- 
graph (1),  and  any  balance  in  such  fund  shall  be  in- 
vested bg  the  Sccretarg  in  United  States  Treasury  se- 
curities, or  kept  in  cash  on  hand  or  on  deposit,  as 
necessary. 

(3)  Paymexts  epo.M  EEXI). — TJ}e  Secretary  sh(dl 
tnake  payments  from  amounts  deposited  in  the  Fund 
to  fulfill  obligations  of  the  guarantees  provided  to  fi- 
nancial institutions  under  subsection  (a). 

SEC.  103.  CONSIDERATIONS. 

In  exercising  the  authorities  granted  in  this  Act,  the 
Secretary  shall  take  into  consideration — 

(1)  protecting  the  interests  of  taxpayers  by  maxi- 
mizing overall  returns  and  minimizing  the  impact  on 
the  national  debt; 
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(2)  providing  stahility  and  preventing  disrup- 
tion to  fingncial  markets  in  order  to  limit  the  impact 
on  the  economy  and  protect  American  jobs,  savings, 
and  retirement  security; 

(3)  the  need  to  iielp  families  keep  their  homes 
and  to  stabilize  communities; 

(4)  in  detennining  whether  to  engage  in  a direct 
purchase  from  an  individual  financial  institution,  the 
long-tem  viability  of  the  financial  institution  in  de- 
termining whether  the  purchase  represents  the  most 
efficient  use  of  funds  under  this  Act; 

(5)  ensuring  that  all  financial  institutions  are 
eligible  to  participate  in  the  progra?n,  without  dis- 
crimination based  on  size,  geography,  form  of  organi- 
zation, or  the  size,  type,  and  number  of  assets  eligible 
for  purchase  under  this  Act; 

(6)  providing  financial  assistance  to  financial 
institutions,  including  those  serving  lew-  and  mod- 
erate-income populations  and  other  underserved  com- 
munities, and  that  have  assets  less  than 
$1,000,000,000,  that  were  well  or  adequately  capital- 
ized as  of  June  30,  2008,  and.  thal  as  a result  of  the 
devaluation  of  the  preferred  government -sponsored  en- 
terprises stock  will  drop  one  or  more  capital  levels,  in 
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(t  nKUDicr  sufficient  to  restore  the  financial  institu- 
tio}is  to  at  least  an  adequatelif  capitalized  level; 

(7)  the  need  to  ensure  stability  for  United  States 
public  i}istrun}entalities,  such  as  counties  and  cities, 
th(it  map  have  suffered  sixpiifieant  inereased  costs  or 
losses  in  the  current  market  turmoil; 

(S)  protectinq  the  retirement  security  of  Ameri- 
cans bp  purchasing  troubled  assets  held  bp  or  on  be- 
half of  an  eligible  retirement  plan  described  in  clause 
(Hi),  (iv),  (v),  or  (vi)  of  section  402(c)(8)(B)  of  the 
Internal  Revenue  Uode  of  1986,  except  that  such  au- 
thoritp  sh(dl  not  extend  to  anp  compensation  arrange- 
ments subjeet  to  section  40.9.1  of  such  (\)de;  and 

(9)  the  utilitp  of  purchasing  other  real  estate 
owned  and  instruments  backed  bp  moiigages  on  mul- 
tifamilp  propeiiies. 

SEC.  104.  FINANCIAL  STABILITY  OVERSIGHT  BOARD. 


(a)  EsTABlJSiiMEyr. — There  is  established  the  Finan- 
eial  Stabilitp  Oversight  Board,  which  shall  be  responsible 


fir — 

(1)  revieu'ing  the  exereise  of  authoritp  under  a 
program  developed  in  accordance  with  this  Act,  in- 
cluding— 

(A)  jiolicies  implemented  bp  the  Secretarp 
and  th(  Office  of  Financial  Stabilitp  created 
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under  sections  101  and  102,  including  the  ap- 
pointment of  financial  agents,  the  designation  of 
asset  classes  to  he  purchased,  and  plans  for  the 
structure  of  vehicles  used  to  purchase  troubled  as- 
sets; and 

(B)  the  effect  of  such  actions  in  assisting 
American  faynilies  in  preserving  home  owner- 
ship, stabilizing  financial  markets,  and  pro- 
tecting taxpayers; 

(2)  making  recommendations,  as  appropriate,  to 
the  Secretary  regarding  use  of  the  authority  under 
th  is  Act;  and 

(3)  reporting  any  suspected  fraud,  misrepresen- 
tation, or  malfeasance  to  the  Special  Inspector  Gen- 
eral for  the  Troubled  Assets  Relief  Program  or  the  At- 
torney General  of  the  United  States,  consistent  with 
section  535(h)  of  title  28,  United  States  Code. 

(b)  Memberisiiip. — The  Financial  Stability  Oversight 
Board  shall  be  comprised  of — 

(1)  the  Chairman  of  the  Board  of  Governors  of 
the  Federal  Reserve  System; 

(2)  the  Secreta  ry; 

(3)  the  Director  of  the  Federal  Housing  Finance 
Agency; 
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(4)  the  (l\ai)nn(ui  of  the  Secio'ities  Exch(t}\()e 
Eonunission;  and 

(5)  the  Secretaiy  (f  ‘ Housing  and  r)‘!)(tn  Devel- 
opment. 

(e)  (dlAlRrtJIxSOX. — The  ehaivperson  of  the  Finaneial 
StabiUtij  Oversight  Board  shall  be  eleeted  bg  the  mend)ers 
of  the  Board  from  among  the  inembers  other  than  the  See- 
reta  nj. 

(d)  MEETlX(iS. — The  Finaneial  Stabilitg  Oversight 
Board  shad  meet  2 weeks  after  the  first  exereise  of  the  pur- 
chase authority  of  the  Secretary  under  this  xict,  and  )no)ith- 


ly  thereafter. 

(e)  Additioxal  Am lOlUTlESi. — In  addition  to  the  re- 
sponsibilities described  in  subsection  (a),  the  Financud  Sta- 
bility Oversight  Board  shall  have  the  authority  to  ensure 
that  the  policies  implemented  by  the  Secretary  are — 

(1)  in  aecordance  with  the  purposes  of  this  Act; 

(2)  in  the  economic  interests  of  the  United 
States;  and 

(2)  consistent  with  protecting  taxpayers,  in  ac- 
cordance u'ith  section  112(a). 


(f)  Ore  PIT  Hevieav  ('ommittee. — The  Finaneial  Sta- 
bility Oversight  Board  may  appoint  a credit  review  com- 
mittee for  the  purpose  of  enduating  the  e.rercise  (fflu  pur- 
ehase  authority  provided  under  this  Act  and  the  assets  ac 
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1 quired  through  tiie  exercise  of  such  authority,  as  the  Fina  n- 

2 cial  Stability  Og^er sight  Board  determines  appropriate. 

3 (g)  Reports^. — The  Financial  Stability  Oversight 

4 Board  shall  report  to  the  appropriate  co7nmittees  of  Con- 

5 gress  and  the  Congressional  Oversight  Panel  established 

6 Binder  section  125,  not  less  frequently  than  quarterly,  on 
1 the  matters  described  under  subsection  (a)(1). 

8 (h)  Termination.— The  Financial  Stability  Oversight 

9 Board,  and  its  authority  under  this  section,  shall  terminate 

10  on  the  expiration  of  the  15-day  period  beginning  upon  the 

1 1 later  of — 

12  (1)  the  date  that  the  last  troubled  asset  acquired 

13  by  the  Secretary  under  section  101  has  been  sold  or 

14  transferred  out  of  the  ownership  or  control  of  the  Fed- 

15  eral  Government;  or 

16  (2)  the  date  of  expiration  of  the  last  insurance 

17  contract  issued  under  section  102. 

18  SEC.  105.  REPORTS. 

19  (a)  In  General. — Before  the  expiration  of  the  60-day 

20  period  beginning  on  the  date  of  the.  first  exercise  of  the  au- 

21  tharity  granted  in  section  101(a),  or  of  the  first  exercise 

22  of  the  authority  granted  in  section  102,  whichever  occurs 

23  first,  and  every  30-day  period  thereafter,  the  Secretary  .shall 

24  repo7i  to  the  appropriate  committees  of  Congress,  with  re- 

25  sped  to  each  such  period — 
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(1)  ini  overview  of  aetioiis  taken  by  the  See- 
retarij,  ineluding  the  eonsiderations  required  hg  sec- 
tion 103  and  the  efforts  under  section  109; 

(2)  the  actual  obligation  and  expenditure  of  the 
funds  provided  for  administrative  expenses  bg  seetion 
118  during  such  period  and  the  expected  expenditure 
of  such  funds  in  the  subsequent  period;  and 

(3)  a detailed  financial  statement  with  respect  to 
the  exercise  of  authoritg  under  this  Act,  including — 

(A)  all  agreements  made  or  renewed; 

(B)  all  insurance  contracts  entered  into 
pursuant  to  section  102; 

(C)  all  transactions  occurring  during  such 
period,  including  the  types  of  pa  riies  involved; 

(D)  the  nature  of  the  assets  purchased; 

(E)  all  projected  costs  and  liabilities; 

(P)  operating  expenses,  including  eom- 
pen sa t ion  for  fi nancial  age ) i ts; 

((t)  the  valuation  or  pricing  method  used 
for  each  transaction;  and 

(II)  a description  of  the  vehicles  established 
to  exercise  such  authoritg. 


(b)  Tra.\('i i II  Bi^: PORTS  to  Eoxorrss.- 


(1)  Hr  PORTS. — The  Secretary  shall  provide  to 
the  appropriate  committees  of  Congress,  at  the  times 
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specified  in  paragraph  (2),  a written  report,  includ- 
ing— ^ 

(A)  a description  of  all  of  the  transactions 
made  during  the  reporting  period; 

(B)  a description  of  the  pricing  mechanism 
for  the  transactions; 

(C)  a justification  of  tJie  price  pa  id  for  and 
other  financial  terms  associated  with  the  trans- 
actions; 

(D)  a description  of  the  impact  of  the  exer- 
cise of  such  authority  on  the  financial  system, 
supported,  to  the  extent  possible,  by  specific  data; 

(E)  a description  of  challenges  that  remain 
in  the  financial  system,  including  any  bench- 
marks yet  to  be  achieved;  and 

(F)  an  estimate  of  additional  actions  under 
the  authority  provided  under  this  Act  that  may 
be  necessary  to  address  such  challenges. 

(2)  Timing. — The  report  lequired  by  this  sub- 
section shall  be  submitted  not  later  than  7 days  after 
the  date  on  which  commitments  to  purchase  troubled 
assets  under  the  authorities  provided  in  this  Act  first 
reach  an  aggregate  of  $50,000,000, 000  and  not  later 
than  7 days  after  each  $50,000,000,000  internal  of 
such  commitments  is  reached  thereafter. 
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(c)  Rfju  iatohy  Modehmzatiox  Report. — The  Sec- 
retarij  shall  review  the  current  state  of  the  financial  inarkets 
and  the  regulatorij  sijstein  and  suhtnit  a written  repaid  to 
the  appropriate  committees  of  Congress  not  late)-  than  Aprd 
30,  3009,  analyzing  the  current  state  of  the  regulatory  sys- 
tem and  its  effectiveness  at  overseeing  the  paiiicipants  in 
the  financial  markets,  including  the  over-the-counter  swaps 
market  and  government-sponsored  enterprises,  and  pro- 
V id  ing  recom  mend  a t ions  fo  r i nip  ro  vernen  t,  incl  u d ing — 

(1)  recommendations  regarding — 

(A)  whether  any  participants  in  the  finan- 
cial markets  that  are  currently  outside  the  regu- 
latory system  should  become  subject  to  the  regu- 
latory system;  and 

(B)  enhancement  of  the  clearing  and  settle- 
ment of  over-the-counter  swaps;  and 

(2)  the  rationale  underlying  such  recommenda- 


tions. 

(d)  SiiARL\(;  OF  IXFOR.MATIOX. — Any  repoii  rcipdred 
under  this  .'section  shall  (dso  be  submitted  to  the  Congres- 
sioiud  Oversight  Panel  estiddisJwd  under  section  125. 

(e)  t<[’XSET. — The  repoiiing  requirements  under  this 
section  shidl  terminate  on  the  later  of — 

(1)  the  date  that  the  last  troubled  asset  aeipiired 
bi)  the  Secretary  under  section  101  has  been  .sold  or 
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1 transferred  out  of  the  ownership  or  control  of  the  Fed- 

2 era!  Government:  or 

3 the  date  of  expiration  of  the  last  insurance 

4 contract  issued  under  section  102. 

5 SEC.  106.  RIGHTS;  MANAGEMENT;  SALE  OF  TROUBLED  AS- 

6 SETS;  REVENUES  AND  SALE  PROCEEDS. 

1 (a)  Exercise  oe  Rights.— The  Secretary  may,  at 

8 any  time,  exercise  any  rights  received  in  connection  with 

9 troubled  assets  purchased  under  th  is  Act. 

10  (h)  Management  oe  Troubled  Assets.— The  Sec- 

11  retary  shall  have  authority  to  manage  troubled  assets  pur- 

12  chased  loider  this  Act,  including  revenues  and  portfolio 

13  risks  therefrom. 

14  (c)  Sale  oe  Troubled  Assets. — The  Secretary  may, 

15  at  any  time,  upon  tenns  and  conditions  and  at  a price  de- 

16  termined  by  the  Secretary,  sell,  or  enter  into  securities 

17  loans,  repurchase  transactions,  or  other  financial  trans- 
it actions  in  regard  to,  any  troubled  asset  purchased  under 

19  this  Act. 

20  (d)  Transeer  to  Treasury. — Revenues  of,  and  pro- 

21  ceeds  from  the  sale  of  troubled  assets  purchased  under  this 

22  Act,  or  from  the  sale,  exercise,  or  surrender  of  warrants  or 

23  senior  debt  instmments  acciuired  under  section  113  shall 

24  be  paid  into  the  general  fund  of  the  Treasury  for  reductio)) 

25  of  the  public  debt. 
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(e)  Application  of  Scnset  to  Troubled  As- 
sets.— The  authority  of  the  Secretary  to  hold  any  troubled 
asset  purchased  under  this  Act  before  the  termination  date 
in  section  120,  or  to  purchase  or  fund  the  purchase  of  a 
troubled  asset  under  a commitment  entered  into  before  the 
termination  date  in  section  120,  is  not  subject  to  the  provi- 
sions of  section  120. 

SEC.  107.  CONTRACTING  PROCEDURES. 

(a)  Streamlined  Process. — For  purposes  of  this 
Act,  the  Secretary  may  wa  ive  specific  provisions  of  the  Fed- 
eral Acquisition  Regidation  upon  a determination  that  ur- 
gent and  compelling  circumstances  make  compliance  with 
such  provisions  contrary  to  the  public  interest.  Any  such 
detetmi  nation,  and  the  just  if icatian  for  such  determination, 
shall  be  .submitted  to  the  Committees  on  Oversight  and  Gov- 
ernment Reform  and  Financial  Sendees  of  the  House  of 
Representatives  and  the  Committees  on  Homeleind  Secunty 
and  Govemmental  Affairs  and  Banking,  Housing,  and 
Urba  n Affairs  of  the  Senate  with  in  7 days. 

(If  Additional  Contracting  Requirements. — In 
any  solicitation  or  contract  where  the  Secretat'y  ha.s,  pursu- 
ant to  subsection  (a),  waived  any  provision  of  the  Federal 
Acquisition  Regulation  peHaining  to  minority  contracting, 
the  Secretary  shall  develop  and  implement  standards  and 
procedures  to  ensure,  to  the  maximum  extent  practicable. 
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1 the  inclusion  and  utilization  of  minorities  (as  such  term 

2 is  defined  in  section  1204(c)  of  the  Financial  Institutions 

3 Reform,  Recovery,  and  Enforcement  Act  of  1989  (12  U.S.C. 

4 1811  note))  and  women,  and  minority-  and  women-owned 

5 businesses  (as  such  terms  are  defined  in  section  2lA(r)(4) 

6 of  the  Federal  Home  Loan  Bank  .Ic?"  (12  U.S.C. 

7 1441a(r)(4)),  in  that  solicitation  or  contract,  including  con- 

8 tracts  to  asset  managers,  servicers,  property  managers,  and 

9 other  service  providers  or  expeii  consultants. 

10  (c)  Eligibility  of  FDIC.—NotwithstamM^^^^  siib- 

1 1 sections  (a)  and  (b),  the  Coriioration — 

12  (1)  shall  be  eligible  for,  and  shall  be  considered 

12  in,  the  selection  of  asset  managers  for  residenlial 

14  moiigage  loans  and  residential  nwrtgage-backed  secu- 

15  rities;  and 

16  (2)  shall  be  reimbursed  by  the  Secretary  for  any 

17  sendees  provided. 

1 8 SEC.  108.  CONFLICTS  OF  INTEREST. 

19  (a)  Stam)ABI)S  Requirfd. — He  Secretary  shall  issue 

20  regulations  or  guidelines  necessary  to  address  and  manage 

21  or  to  prohibit  conflicts  of  interest  that  may  arise  in  connec- 

22  tion  with  the  administration  and  execution  of  the  authori- 

23  ties  })rovided  under  this  Act,  including — 

24  (1)  conflicts  arising  in  the  selection  or  hiidng  of 

25  contractors  or  advisors,  including  asset  managers; 
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(2J  the  purchase  of  troubled  assets; 

(3)  the  management  of  the  troubled  assets  held; 

(4)  post-employment  restrictions  on  ennployees; 

and 

(5)  any  other  potential  conflict  of  interest,  as  the 
Secretary  deems  necessary  or  appropriate  in  the  pub- 
lic interest. 

(b)  TiMlN(i. — Regulations  or  guidelines  required  by 
this  section  shall  be  issued  as  soon  as  practicable  after  the 
date  of  enactment  of  th  is  Act. 

SEC.  109.  FORECLOSURE  MITIGATION  EFFORTS. 

(a)  Residential  Mortgage  Loan  Servicing 
Standards. — To  the  extent  that  the  Secretary  acquires 
mortgages,  mortgage  backed  securities,  and  other  assets  se- 
cured by  residential  real  estate,  including  multifamily 
housing,  the  Secretary  shall  implement  a plan  that  seeks 
to  maxim  ize  assistance  for  homeowners  and  use  the  author- 
ity of  the  Secretary  to  encourage  the  senncers  of  the  under- 
lying moiigages,  considering  net  present  vahie  to  the  tax- 
payer, to  take  advantage  of  the  HOPE  for  Homeowners 
Program  under  section  257  of  the  National  Housing  Act 
or  other  available  programs  to  minimize,  foreclosures.  In  ad- 
dition, the  Secretary  may  use  loan  guarantees  and  credit 
enhancements  to  facilitate  loan  modifications  to  prevent 
a VO  id  a ble  fo  reclosu  res. 
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(}))  (U)()HDISAT1()X. — The  Sccrefarij  shdJI  coon/inate 
ivith  the  Corpotyfion,  the  Board  (ivifh  respect  to  any  inoii- 
(jaye  or  aiortyenje-baeked  secunfies  or  pool  of  secioities  held, 
owned,  or  controlled  by  or  on  behalf  of  a Federal  I'cservc 
bank,  as  provided  in  section  110(a)(1)(C)),  the  Federal 
Housing  Finance  Agency,  the  Secretary  of  Housing  and 
Urban  Development,  and  other  Federal  (hvernment  entities 
that  hold  troubled  assets  to  attempt  to  identify  opporiuni- 
ties  for  the  acqu  isition  of  classes  of  troubled  assets  that  will 


improve  the  ability  of  the  Secretary  to  improve  the  loan 
modification  and  restructuring  process  and,  where  permis- 
sible, to  permit  bona  fide  tenants  who  are  current  on  their 
rent  to  remain  in  their  homes  under  the  terms  of  the  lease. 
In  the  case  of  a mortgage  on  a residential  rental  propeily, 
the  plan  required  under  this  section  shall  include  protecting 


Federal,  State,  and  local  rental  subsidies  and  protections, 
and  ensuring  any  modification  takes  into  account  the  need 
for  operating  funds  to  maintain  decent  and  safe  conditions 
at  the  propeily. 

(c)  CoXSrJAY  TO  FllASOXABLT  LOAX  MODIFKATIOX 


Reqvehta. — Upon  any  request  arising  under  existing  in- 
vestment contracts,  the  Secretary  shall  consent,  where  ap- 
})ro})riate,  and  considering  net  present  value  to  the  tax- 
jiayer,  to  reasonable  requests  for  loss  mitigation  measiwes, 
including  term  e.rtensions,  rate  reductions,  prineijial  ui'ife 
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(loints,  increases  i)i  the  proportion  of  loans  within  a trust 
or  other  structure  allowed  to  be  modified,  or  removal  of 
other  limitation  on  modifications. 

SEC.  no.  ASSISTANCE  TO  HOMEOWNERS. 

(a)  Defixitioxs. — ^.4,s-  used  i))  this  section — 

(1)  the  term  ''Federal  propoiij  manager' 
means — 

(A)  the  Federal  Housing  Finance  Agency, 
i)i  its  capacity  as  conservator  of  the  Federal  Xa- 
tional  Mortgage  Association  and  the  Federal 
Home  Loan  Mortgage  (Corporation; 

(F>)  the  (Corporation,  with  respect  to  resi- 
dcntUd  mortgage  lo(tns  and  inoFgage-backed  se- 
curities held  by  any  b)‘idge  dej)ository  institution 
pursuant  to  section  ll(n)  of  the  Federal  Deposit 
Insurance  Act;  and  - 

((C)  the  Board,  ivith  respect  to  any  mortgage 
or  mortgage-backed  securities  o)-  pool  of  securities 
held,  owned,  or  controlled  by  or  on  behalf  of  a 
Federal  reserve  bank,  other  than  motigages  or  se- 
curities held,  owned,  or  controlled  in  connection 
u'ith  open  market  o})erations  under  section  14  of 
th(  Fedend  Feserve  Act  (12  F.S.(\  253),  or  as 
collateral  for  an  advance  or  discount  that  is  not 
in  d( fault; 
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(2)  the  term,  ‘'consumer  ' has  the  same  meaning 
as  in  sectipn  103  of  the  Tmth  in  Lending  Act  (15 
U. 8.0^1602); 


(3)  the  term  ‘'insured  depositorg  instituHon"  has 
the  same  meaning  as  in  section  3 of  the  Federal  De- 
posit Insurance  xict  (12  U.S.C.  1813);  and 

(4)  the  term  “serricer’^  has  the  same  meaning  as 
in  section  6(i)(2)  of  the  Beal  Estate  Settlemen  t Proce- 


dures Act  of  1974  (12  U.S.C.  2605(i)(2)). 

(If  Homeowner  ARRit^TANCE  by  A(}encier. — 

(1)  In  general.— To  the  extent  that  the  Federal 


propeHy  manager  holds,  owns,  or  controls  moHgages, 
morigage  hacked  securities,  and  other  assets  secured 
hy  residential  real  estate,  including  multifamily  hous- 
ing, the  Federal  p?vperty  manager  shall  implement  a 
plan  that  seeks  to  maximize  assistance  for  home- 
owners  and  use  its  authority  to  encourage  the 
servicers  of  the  loiderlying  mortgages,  and  considering 
net  present  value  to  the  ta.x:payer,  to  take  advantage 
of  the  HOPE  for  Homeowners  Program  under  section 
257  of  the  National  Housing  Act  or  other  available 
programs  to  minimize  foreclosures. 

(2)  MoniEKATlONB. — In  the  case  of  a residenthd 
moHgage  loan,  modifications  made  under  paragraph 
(1)  may  include — 
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(A)  reduction  in  interest  rates; 

(B)  reduction  of  loan  principal;  and 

(C)  other  similar  modifications. 

(3)  Texaxt  ph()TE('T1()XS. — In  the  case  of  moii- 
gages  on  residential  rental  properties,  modifications 
made  under  paragraph  (1)  shall  ensure — 

(A)  the  continuation  of  any  existing  Fed- 
eral, State,  and  local  rental  subsidies  and  protec- 
tions; and 

(B)  that  modifications  take  into  account  the 
need  for  operating  funds  to  maintain  decent  and 
safe  conditions  at  the  property. 

(4)  Timing. — Each  Federal  property  manager 
shall  develop  and  begin  implementation  of  the  plan 
required  by  this  subsection  not  later  than  60  days 
after  the  date  of  enactment , of  th  is  Act. 

(5)  Rupoirrs  to  gonimiess. — Each  Federal 
property  manager  shall,  60  days  after  the  date  of  en- 
actment of  this  Act  and  every  30  days  thereafter,  re- 
poii  to  Congress  specific  infonnation  on  the  number 
and  types  of  loan  modifications  made  and  the  number 
of  actual  foreclosures  occurring  during  the  re  polling 
period  in  accordance  with  this  .section. 

(6)  CoNEVLTATlON. — In  developing  the  plan  re- 
quired by  this  .mlisection,  the  Federal  propeiiy  man- 


HR  1424  EAS 
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agers  shaU  consult  with  one  another  and,  to  the  extent 

2 possible,  utilize  consistent  approaches  to  implement 

3 the  requirements  of  th  is  subsection. 

4 (c)  With  Bespe(y  to  Seevkt^jrs. — In  any 

5 case  in  which  a Federal  property  manager  is  not  the  owner 

6 of  a residential  moHgage  loan,  but  holds  cm  interest  in  obli- 
1 gations  or  pools  of  obligations  secured  by  residential  mort- 
8 gage  loans,  the  Federal  property  manager  shall — 


9 

10 

11 

12 

13 

14 


(1)  encourage  impleinentation  by  the  loan 
servicers  of  loan  modifications  developed  under  sub- 
section (b);  and 

(2)  assist  in  facilitating  any  such  modifications, 
to  the  extent  possible. 

(d)  Limitation. — The  requirements  of  this  section 

15  shall  not  supersede  any  other  duty  or  requirement  imposed 

16  on  the  Federal  property  managers  under  otherwise  applica- 

1 7 ble  la  w. 

18  SEC.  111.  EXECUTIVE  COMPENSATION  AND  CORPORATE 


19 


GOVERNANCE. 


20  (a)  Applkahility. — Any  financial  institution  that 

21  sells  troubled  assets  to  the  ttecretary  under  this  Act  shall 

22  be  subject  to  the  executive  compensation  requirements  of 

23  subsections  (b)  and  (c)  and  the  provisions  under  the  Inter- 

24  nal  Revenue  (lode  of  1986,  as  provided  under  the  amend- 

25  ment  by  section  302,  as  applicable. 
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(1))  Direct  Piiktiases. — 

(1)  Lx  (lEXEitUj. — Where  the  Secretary  deter- 
mines that  the  purposes  of  this  Act  are  best  met 
through  direct  purchases  of  troubled  assets  from  an 
individual  financial  institution  where  no  bidding 
process  or  market  prices  are  available,  and  the  Sec- 
retary receives  a meaningful  equity  or  debt  position 
in  the  financial  institution  as  a result  of  the  trans- 
action, the  Secretary  shall  require  that  the  financial 
institution  meet  appropriate  standards  for  executive 
compensation  and  corporate  governance.  The  stand- 
ards required  under  this  subsection  shall  be  effective 
for  the  duration  of  the  period  that  the  Secretary  holds 
an  equity  or  debt  position  in  the  financial  institu- 
tion. 

(2)  Criteria. — The  standards  required  under 
this  subsection  shall  include — 

(A)  limits  on  compensation  that  exclude  in- 
centives  for  senior  executive  officers  of  a finan- 
cial institution  to  take  unnecessary  and  excessive 
risks  that  threaten  the  value  of  the  financial  in- 
stitution during  the  period  that  the  Secretary 
holds  an  equity  or  debt  position  in  the  financial 
institution; 
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1 (B)  a provision  for  the  recovery  by  the  fi- 

2 )Hincial  institution  of  any  bonus  or  incentive 

3 compensation  paid  to  a senior  executive  officer 

4 based  on  statements  of  earnings,  gains,  or  other 

5 criteria  that  are  later  proven  to  be  materially  in- 

6 accurate;  and 

7 (C)  a prohibition  on  the  financial  institu- 

8 tion  making  any  golden  parachute  payment  to 

9 its  senior  executive  officer  during  the  period  that 

10  the  Secretary  holds  an  equity  or  debt  position  in 

11  the  financial  institution. 

12  (3)  Definition. — For  purposes  of  this  section, 

13  the  term  '‘senior  executive  officer’  means  an  indi- 

14  mdual  who  is  one  of  the  top  5 h ighly  paid  executives 

15  of  a public  company,  whose  compensation  is  required 

16  to  be  disclosed  pursuant  to  the  Securities  Exchange 

17  Act  of  1934,  and  any  regulations  issued  thereunder, 

18  and  non-public  company  counterpaHs. 

19  (c)  Avi'TiON  PriKTiASEH. — Aliere  the  Secretary  deter- 

20  mines  that  the  pur})oses  of  this  Act  are  best  met  through 

21  auction  purchases  of  troubled  assets,  and  only  where  such 

22  })urchases  per  financial  institution  in  the  aggregate  e.reced 

23  $300, ()()(), ()()()  (including  direct  purchases),  the  Seeretary 

24  .dadl  prohibit,  for  such  financial  institution,  any  new  em- 

25  j)lofjment  contract  with  a senior  exeeutive  offiecr  that  pro- 
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vides  a golden  parachute  in  the  event  of  an  involuntary 
termination,  bankruptcy  filing,  insolvency,  or  receivership. 
The  Secretary  shall  issue  guidance  to  carry  out  this  para- 
graph not  later  than  2 months  after  the  date  of  enactment 
of  this  Act,  and  such  guidance  shall  he  effective  upon 
issuance. 

(d)  SrxsET. — The  provisions  of  subsection  (c)  shall 
apply  only  to  arrangements  entered  into  during  the  period 
during  which  the  authorities  under  section  101(a)  are  in 
effect,  as  determ  ined  under  section  120. 

SEC.  112.  COORDINATION  WITH  FOREIGN  AUTHORITIES 
AND  CENTRAL  BANKS. 

The  Secretary  shall  coordinate,  as  appropriate,  with 
foreign  financial  authorities  and  central  banks  to  work  to- 
ward the  establishment  of  similar  programs  by  such  au- 
thorities and  central  banks.  To  the  extent  that  such  foreign 
financial  authorities  or  banks  hold  troubled  as.sets  as  a re- 
sult of  extending  financing  to  financial  institutio)is  that 
have  failed  or  defaulted  on  such  financing,  such  troubled 
assets  (pial if y for  purchase  under  section  101. 

SEC.  113.  MINIMIZATION  OF  LONG-TERM  COSTS  AND  MAXI- 
MIZATION OF  BENEFITS  FOR  TAXPAYERS. 

(a)  Loxg-Tkrm  (h)STS  AM)  Bkmjfits. — 

(1)  Mimmizixg  MIGATIVK  iMPAi'T. — dlw  Sec- 
retary siudl  use  the  authority  under  this  Act  in  a 
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manner  that  will  minimize  any  potential  long-term 
negative  impact  on  the  taxpayer,  taking  into  account 
the  difect  outlays,  potential  long-tenn  returns  on  as- 
sets purchased,  and  the  overall  economic  benefits  of 
the  program,  including  economic  benefits  due  to  im- 
provements in  economic  activity  and  the  availahility 
of  credit,  the  impact  on  the  savings  and  pensions  of 
individuals,  and  reductions  in  losses  to  the  Federal 
Government. 


(2)  AuTHOKiry. — In  carrying  out  paragraph 
(1),  the  Secretary  shall — 

(A)  hold  the  assets  to  maturity  or  for  resale 
for  and  until  such  time  as  the  Secretary  deter- 
m ines  that  the  market  is  optimal  for  selling  such 
assets,  in  order  to  maximize  the  value  for  tax- 
payers; and 

(B)  sell  such  assets  at  a price  that  the  Sec- 
retary determines,  based  on  available  financial 
analysis,  will  maximize  return  on  investment  for 
the  Federal  Government. 


(3)  Privatk  re('T()R  iWRTUaPATlON. — The  Sec- 


retary shall  encourage  the  private  sector  to  partici- 
pate in  purchases  of  troubled  assets,  and  to  invest  in 
financial  institutions,  consistent  with  the  provisions 
of  th  is  section. 


HR  1424  EAS 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


• 34 

(h)  Use  of  Market  Me(TIA\isms. — In  making  pur- 
chases under  this  Act,  the  Secret  ary  shall — 

(1)  make  such  purchases  at  the  lawest  price  that 
the  Secretary  determines  to  he  consistent  with  the 
puiyoses  of  this  Act;  and 

(2)  maximize  the  efficiency  of  the  use  of  taxpayer 
resources  by  using  market  mechanisms,  including 
auctions  or  reverse  auctions,  where  appropriate. 

(c)  Direct  PvR(TiASES. — If  the  Secretary  determ  ines 
that  use  of  a market  mechanism  under  subsection  (b)  is  not 
feasible  or  appropriate,  and  the  purposes  of  the  Act  are  best 
met  through  direct  purchases  from  an  individual  financial 
institution,  the  Secretary  shall  pursue  additional  measures 
to  ensure  that  prices  paid  for  assets  are  reasonable  and  re- 
flect the  u nderlying  value  of  the  asset. 

(d)  Conditions  on  Purchase  Avtiiority  for  War- 
rants AND  Debt  Instruments. — 

(1)  In  general. — The  Secretary  may  not  pur- 
chase, or  make  any  commitment  to  purchase,  any 
troubled  asset  under  the  authority  of  this  Act,  unless 
the  Secretary  receives  from  the  financial  institution 
from  which  such  a.ssets  are  to  be  purchased — 

(A)  in  the  case  of  a financial  institution, 
the  securities  of  which  are  traded  on  a national 
.securities  exchange,  a warrant  giving  the  right  to 
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the  Secretary  to  receive  nonvotiny  common  stock 
or  preferred  stock  in  such  financial  institution, 
or"  voting  stock  with  respect  to  which,  the  Sec- 
retary agrees  not  to  exercise  voting  power,  as  the 
Secretary  determines  appropriate;  or 

(B)  in  the  case  of  any  financial  institution 
other  than  one  descrihed  in  subparagraph  (A),  a 
warrant  for  common  or  preferred  stock,  or  a sen- 
ior debt  instnmient  from  such  financial  institu- 
tion, as  described  in  paragraph  (2)(C). 

(2)  Tkrmh  and  conditions. — The  terms  and 
conditions  of  any  warrant  or  senior  debt  instrument 
reepiired  under  paragraph  (1)  shall  meet  the  following 
reeiuirements: 

fA)  Purposes. — Such  terms  and  conditions 
shall,  at  a minimum,  he  designed — 

(i)  to  provide  for  reasonable  participa- 
tion by  the  Secretary,  for  the  benefit  of  tax- 
payers, in  equity  appreciation  in  the  case  of 
a warrant  or  other  equity  security,  or  a 
reasonable  interest  rate  premium,  in  the 
case  of  a debt  instnonent;  and 

(ii)  to  provide  additional  protection 
for  the  taxpayer  against  losses  from  sale  of 
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assets  by  the  Secretary  under  this  Act  and 
the  administrative  expenses  of  the  TAKP. 

(B)  Avtiiohity  to  sell,  EXEN(TSE,  oh 
HlJHHENDEH. — The  Secretary  may  sell,  exercise, 
or  surrender  a warrant  or  any  senior  debt  in- 
strnment  received  under  this  subsection,  based  on 
the  conditions  established  under  subparagrvph 
(A). 

(C)  CoxvEHSION. — The  wari'ant  shall  ptv- 
vide  that  if,  after  the  warrant  is  received  by  the 
Secretary  under  this  subsection,  the  financial  in- 
stitution that  issued  the  warrant  is  no  longer 
listed  or  traded  on  a national  securities  exchange 
or  securities  association,  as  described  in  para- 
graph (1)(A),  such  warrants  shall  conveii  to  sen- 
ior debt,  or  contain  appropriate  protections  for 
the  Secretary  to  ensure  that  the  Treasury  is  ap- 
propriately compensated  for  the  value  of  the  war- 
rant, in  an  amount  determined  by  the  Secretary. 

(D)  Photeetioxs. — Any  warrant  rep- 
resenting securities  to  be  received  by  the  Sec- 
retary under  this  subsection  shall  contain  anti- 
dilution provisions  of  the  type  employed  in  cap- 
ital market  transactions,  as  determined  by  the 
Secretary.  Such  provisions  shall  protect  the  value 
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of  the  seciD'ities  pvoi  o^arket  trcnisactioiis  such 
as  stock  splits,  stock  (Ustributions,  (Uvidcnds, 
a net  other  (list  ribut  ions,  mergers,  and  other  forms 
of  reorgan  ization  or  recapitalization. 

(E)  ExEHdSK  EHK'E. — The  exercise  price 
for  any  warrant  issued  pursuant  to  this  sub- 
section shall  be  set  by  the  Hecretarij,  in  the  inter- 
est of  the  taxpayers. 

(E)  S['EFI(7EX(T.—The  financial  institu- 
tion shall  guarantee  to  the  Secretary  that  it  has 
authorized  shares  of  nonvoting  stock  available  to 
fulfill  its  obligations  under  this  subsection. 
Should  the  financial  institution  not  have  suffi- 
cient authorized  shares,  including  preferred 
shares  that  may  earry  dividend  rights  eipad  to 
a multiple  number  of  common  shares,  the  Sec- 
retary may,  to  the  extent  necessary,  accept  a sen- 
ior debt  note  in  an  amount,  and  on  such  terms 
as  will  compensate  the  Secretary  with  equivalent 
value,  in  the  event  that  a sufficient  shareholder 
vote  to  authorize  the  necessary  additional  shares 
cannot  be  obtained. 

(d)  Ex(  n^JETioxs. — 

(A)  De  MIXIMIS. — 7he  Seci'etary  shall  es- 
tablish  de  minimis  e.rceptions  to  the  reipiire- 
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Ilf  cuts  of  this  suhsectioif,  hosed  on  the  size  of  the 

2 (‘fdiinlative  fransocfions  of  troubled  ossefs  })ur- 

3 eh  used  from  onij  one  finaneUd  institution  for  the 

4 duration  of  the  proijram,  at  not  more  than 

5 $1  ()(),()()(),()()(). 

6 (!>)  Otiieh  EXi'EPTloxs. — Th(  Seeretarij 

1 sh(dl  establish  an  exception  to  the  reipiirements 

8 of  this  subsection  and  appropriate  alternative  re- 

9 (piirements  for  anp  pa  rt  id  pat  inp  financial  insti- 

10  tut  ion  that  is  lepallp  prohibited  from  issuinp  se- 

1 1 curities  and  debt  instruments,  so  as  not  to  allow 

12  circumvention  of  the  re(piirements  of  this  section. 

1 3 SEC.  114.  MARKET  TRANSPARENCY. 

14  (a)  Phi(TX(C — To  facilitate  market  transparency,  the 

15  Secretary  shall  make  available  to  the  public,  in  electronic 

16  form,  a descrijdion,  amounts,  ajid  priciny  of  assets  aapiired 

17  under  this  Act,  within  2 business  days  of  purchase,  trade, 

1 8 or  other  dis})osition. 

19  (b)  Discloscee. — For  each  type  of  financial  institu- 

20  lions  that  sells  troubled  assets  to  the  Secretary  under  this 

21  A(‘t,  the  Secretary  shall  determine  whether  the  public  disclo- 

22  sure  recpiired  for  such  financial  institutions  with  respect 

23  to  off‘-b(dance  sJaet  transactions,  derivatives  instruments, 

24  continyent  liabilities,  and  similar  sources  of  potential  expo- 

25  sun  is  ade<pait(  to  proidde  to  tJu  public  sufficient  informa- 
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tion  as  to  the  tiaie  financial  position  of  the  institutions. 

If  such  disclosure  is  not  ad£(piate  for  that  purpose,  the  Sec- 

/ 

retanj  shall"  make  recormrieridations  for  additional  disclo- 
sure requirements  to  the  relevant  regulators. 

SEC.  115.  GRADUATED  AUTHORIZATION  TO  PURCHASE. 

(a)  AvTiiOHrn.—The  authority  of  the  Secretary  to 
purchase  troubled  assets  under  this  Act  shall  he  limited  as 
follows: 

( 1)  Effective  upon  the  date  of  enactment  of  this 
Act,  such  authority  shall  he  limited  to 
$250,000,000,000  outstanding  at  any  one  time. 

(2)  If  at  any  time,  the  President  suhm  its  to  the 
Congress  a written  certification  that  the  Secretary 
needs  to  exercise  the  authority  under  this  paragraph, 
effective  upon  such  suhrnission,  such  authority  shall 
he  limited  to  $350,000,000,000  outstanding  at  any 
one  time. 

(3)  If  at  any  time  after  the  certification  in 
paragraph  (2)  has  been  made,  the  President  transmits 
to  the  Congress  a written  report  detailing  the  plan  of 
the  Secretary  to  exeirise  the  authority  under  this 
paragraph,  unless  there  is  enacted,  within  15  cal- 
endar days  of  such  transmission,  a joint  resolution 
descrihed  in  suhsection  (c),  effective  upon  the  expira- 
tion of  such  15-day  period,  such  authority  shall  he 
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limited  to  $700, 000, 000, 000  outstanding  at  any  one 
time. 


(I))  AGOREdATIOS  OF  PFRCIIASSK  PrIOER. — llie 
amount  of  troubled  assets  purehased  by  the  Secretary  out- 
standing at  any  one  time  shall  be  determined  for  purposes 
of  the  dollar  amount  limitations  under  subseetion  (a)  by 
aggregating  the  purchase  prices  of  all  troubled  assets  held. 
(C)  J()L\T  RESOLVTIOX  OF  DISAPPROVAL. — 

(1)  L\  GENERAL. — Notwithstanding  any  other 
provision  of  this  section,  the  Secretary  may  not  exer- 
cise any  authority  to  make  purchases  under  this  Act 
with  regard  to  any  amount  in  excess  of 
$350,000,000,000  previously  obligated,  as  described  in 
this  section  if  within  15  calendar  days  after  the  date 
on  which  Congress  receives  a repoii  of  the  plan  of  the 
Secretary  descrihed  in  subsection  (a)(3),  there  is  en- 
acted into  law  a joint  resolution  disapproving  the 
plan  of  the  Secretary  wit]}  respect  to  such  additional 
amount. 


(2)  Contents  of  joist  resou'tion. — For  the 
piirpose  of  this  .section,  the  term  'joint  resolution'' 
means  only  a joint  resolution — 

(A)  that  is  introduced  not  later  than  3 cal- 
endar days  after  the  date  on  ivhich  the  repoii  of 
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the  plan  of  the  Secret  a nj  referred  to  in  suhsection 

(a)(3)  is  received  by  Congress; 

/ 

' (B)  which  does  not  have  a preamhle; 

(C)  the  title  of  which  is  as  follows:  ‘'Joint 
resolution  relating  to  the  disapproval  of  ohliga- 
tions  under  the  Emergency  Economic  Stabiliza- 
tion Act  of  2008”;  and 

(D)  the  matter  after  the  resolving  clause  of 
which  is  as  follows:  “That  Congress  disapproves 
the  obligation  of  any  amourvt  exceeding  the 
amounts  obligated  as  described  in  paragraphs 
(1)  and  (2)  of  section  115(a)  of  the  Emergency 
Economic  Stabilization  Act  of  2008.”. 

(d)  EAt^T  Track  Consideration  in  House  oe  Rep- 
re  sent  a TD  KS. — 

(1)  Reconvenino. — Cpon  receipt  of  a repoH 
under  subsection  (a)(3),  the.  SpeaHr,  if  the  House 
would  otherwise  be  adjourned,  shall  notify  the  Mem- 
bers of  the  House  that,  pursuant  to  this  section,  the 
House  shall  convene  not  later  than  the  second  cal- 
endar day  a.fter  receipt  of  such  report; 

(2)  Reportino  and  disci iaroe. — Any  com- 
mittee of  the  House  of  Representatives  to  which  a 
joint  resolution  is  referred  shall  repod  it  to  the  House 
not  later  than  5 calendar  days  after  the  date  of  re- 
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ceipt  of  the  report  described  in  subsection  (a)(3).  If  a 
committee  fails  to  repod  the  joint  resolution  within 
that  period,  the  committee  shall  be  discharged  from 
furiher  consideration  of  the  joint  resolution  and  the 
joint  resolution  shall  be  referred  to  the  appropriate 
calendar. 

(3)  PROCEEDISa  TO  ('OXSIDEEATIOX. — After 
each  committee  authorized  to  consider  a joint  resolu- 
tion repotis  it  to  the  House  or  has  been  discharged 
from  its  consideration,  it  shall  be  in  order,  not  later 
than  the  sixth  day  after  Congress  receives  the  repo)i 
described  in  subsection  (a)(3),  to  move  to  proceed  to 
consider  the  joint  resolution  in  the  House.  All  points 
of  order  against  the  motion  are  waived.  Such  a mo- 
tion shall  not  be  in  order  after  the  House  has  disposed 
of  a motion  to  proceed  on  the  joint  resolution.  The 
previous  (piestion  shall  be  considered  as  ordered  on 
the  motion  to  its  adoption  without  intervening  mo- 
tion. The  motion  shall  not  be  debatable.  .4  motion  to 
reconsider  the  vote  by  which  the  motion  is  disposed  of 
shall  not  be  in  order. 

(4)  CoxsiDEEATlox. — The  joint  resolution  shall 
be  considered  as  read.  All  points  of  order  against  the 
joint  resolution  and  against  its  consideration  are 
waived.  Th(  previous  question  sh(dl  be  considered  as 
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ordered  on  the  joint  resolution  to  its  passage  without 
intervening  motion  except  two  hours  of  dehate  equally 
divided'^and  controlled  by  the  proponent  and  an  oppo- 
nent. A motion  to  reconsider  the  vote  on  passage  of 
the  joint  resolution  shall  not  he  in  order. 


(e)  Faht  Track  Consideration  in  I^enate. — 


(1)  Reconvenino. — Upon  receipt  of  a repoii 
under  subsection  (a)(3),  if  the  Senate  has  adjourned 
or  recessed  for  more  than  2 days,  the  majority  leader 
of  the  Senate,  after  consultation  with  the  minority 
leader  of  the  Senate,  shall  notify  the  Members  of  the 
Senate  that,  pursuant  to  this  section,  the  Senate  shall 
convene  not  later  than  the  second  calendar  day  after 
receipt  of  such  message. 

(2)  PlAd^iMENT  ON  CALENDAR. — Upon  introduc- 
tion in  the  Senate,  the  joint  resolution  shall  be  placed 
immediately  on  the  calendar. 

(3)  Floor  ('onsideration. — 


(A)  In  oeneral. — -Notwithstanding  Rule 
NXII  of  the  Standing  Rules  of  the  Senate,  it  is 
in  order  at  any  time  durinij  the  period  begin- 
ning 0)}  the  4th  day  after  the  date  on  which  (tni- 
gress  receives  a report  of  the  pUni  of  the  Sec- 
rctarif  described  in  subsection  (a)(3)  and  ending 
on  the  ()th  day  after  the  date  o)}  utiieh  Congress 
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receives  a repod  of  the  plan  of  the  Secrefarij  de- 
scribed in  subsection  (a)(3)  (even  though  a pre- 
vious motion  to  the  same  effect  has  been  dis- 
agreed to)  to  move  to  proceed  to  the  consider- 
ation of  the  joint  resolution,  and  all  points  of 
order  against  the  joint  resolution  (and  against 
consideration  of  the  joint  resolution)  are  waived, 
llw  motion  to  proceed  is  not  debatable.  The  mo- 
tion is  not  subject  to  a motion  to  postpone.  .4 
motion  to  reconsider  the  vote  by  which  the  mo- 
tion is  agreed  to  or  disagreed  to  shall  not  be  in 
order.  If  a motion  to  proceed  to  the  consideration 
of  the  resolution  is  agreed  to,  the  joint  resolution 
shall  remain  the  unfinished  business  until  dis- 
posed of. 

(H)  Debate. — Debate  on  the  joint  resolu- 
tion, and  on  all  debatable  motions  and  appeals 
in  connection  therewith,  .shall  be  limited  to  not 
more  than  10  hours,  u'hich  .sJudl  be  divided 
equally  between  the  majority  and  minority  lead- 
ers or  their  designees.  .4  motion  futilier  to  li)nit 
debate  is  in  order  and  not  debatable.  .4//  amend- 
ment to,  or  a motion  to  postpone,  or  a motion 
to  proceed  to  the  consideration  of  other  busine.s.s. 
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or  a motion  to  recommit  the  joint  resotution  is 

not  in  order. 

/ 

(C)  T OTE  ON  pass^A(jE. — The  vote  on  pas- 
sage shall  occur  immediately  following  the  con- 
clusion of  the  debate  on  a joint  resolution,  and 
a single  cjuorum  call  at  the  conclusion  of  the  de- 
bate if  requested  in  accordance  with  the  rides  of 
the  Senate. 

(D)  Rulings  of  the  chair  on  proce- 
dure.— Appeals  from  the  decisions  of  the  Chair 
relading  to  the  application  of  the  rules  of  the 
Senate,  as  the  case  may  he,  to  the  procedure  re- 
lating to  a joint  resolution  shall  he  decided  with- 


out debate. 

Rules  Relating  to  Senate 


AND  House  oe  Rep- 


resentatives. 


(1)  Coordination  with  action  by  other 
HOUSE. — If,  before  the  passage  by  one  House  of  a 
joint  resolution  of  that  House,  that  House  receives 
from  the  other  House  a joint  resolution,  then  the  fol- 
lowing procedures  shall  apply: 

(A)  The  joint  resolution  of  the  other  House 
shall  not  be  referred  to  a coynmittee. 

(B)  With  respect  to  a joint  resolution  of  the 
House  yTceiving  the  yesolution — 
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(i)  the  procedure  in  that  House  shall  he 
the  same  as  if  no  joint  resolution  had  been 
received  from  the  other  House;  but 

(ii)  the  vote  on  passage  shall  be  on  the 
joint  resolution  of  the  other  House. 

(2)  Trkatmest  of  .joist  fi^jsoijjtiox  of 
OTIIFH  IIOUSF. — If  one  House  fails  to  introduce  or 
consider  a joint  resolution  under  this  section,  the  joint 
resolution  of  the  other  House  shall  be  e)ititled  to  expe- 
dited floor  procedures  under  this  section. 

(3 ) This  1 TMFST  OF  ( 'OMie  i xiox  .mit  i *s’  i ijfs.  — If 
following  passage  of  the  joint  resolution  in  the  Senate, 
the  Senate  then  receives  the  coinpanion  measure  frotn 
the  House  of  Representatives,  the  companion  measure 
sh(dl  not  be  debatable. 


(4)  COXFIDFFATIOX  Ah^TFF  IWFFAOF.- 


(A)  Ix  OFXFFAI..- — If  Congress  passes  a 
joint  resolution,  the  period  beginning  on  the  date 
the  President  is  presented  with  the  joint  resolu- 
tion (Old  ending  on  the  date  the  President  takes 
action  u'ith  respect  to  the  joint  resolution  shall 
be  disregarded  in  computing  the  15-calendar  dag 
})eriod  described  i)\  subsection  (a)(S). 

(P))  Vftoff. — If  the  President  vetoes  tlu 


joint  resolutio}i — 
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(i)  the  period  heginning  on  the  date  the 

President  vetoes  the  joint  resolution  and 
/ 

ending  on  the  date  the  Congress  receives  the 
veto  message  with  respect  to  the  joint  resolu- 
tion shall  he  disregarded  in  computing  the 
15-calendar  day  period  descrihed  in  sub- 
section (a)(3),  and 

(ii)  debate  on  a,  veto  message  in  the 
Senate  under  this  section  shall  be  1 hour 
equally  divided  between  the  majority  and 
minority  leaders  or  their  designees. 

(5)  Rules  of  house  of  representatives  and 
SENATE. — This  subsection  and  subsections  (c),  (d), 
and  (e)  are  enacted  by  Congress — 

(A)  as  an  exercise  of  the  rulemaking  power 
of  the  Senate  and  House  of  Representatives,  re- 
spectively, and  as  such  it  is  deemed  a part  of  the 
rules  of  each  House,  respectively,  but  applicable 
only  with  respect  to  the  procedure  to  be  followed 
in  that  House  in  the  case  of  a joint  resolution, 
and  it  supersedes  other  rules  ordy  to  the  extent 
that  it  is  irwonsistent  with  such  rules;  and 

(B)  with  full  recognition  of  the  constitu- 
tional right  of  either  House  to  change  the  rules 
(so  far  as  relating  to  the  procedure  of  that 
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House)  at  any  time,  in  the  s(nne  manner,  and 
to  the  same  extent  as  in  the  ease  of  any  other 
nde  of  that  House. 


SEC.  116.  OVERSIGHT  AND  AUDITS. 


(a)  Comptroller  (tESERal  Oversight. — 

(1)  idvoPE  OE  OVERSIGHT. — The  ('ompt roller 
General  of  the  United  States  shall,  upon  establishment 
of  the  troubled  assets  relief  program  under  this  Art 
(in  this  section  referred  to  as  the  “TARP'd,  cononence 
ongoing  oversight  of  the  activities  and  peoformance  of 
the  TARP  and  of  any  agents  and  representatives  of 
the  lARP  (as  related  to  the  agent  or  representative’s 
activities  on  behalf  of  or  under  the  authority  of  the 
TARP),  including  vehicles  established  by  the  Sec- 
retary under  this  Act.  The  subjects  of  such  oversight 
shall  include  the  following: 

(A)  The  pen  forma  nee  of  the  TARP  in  meet- 
ing the  purposes  of  this  Act,  pa  Hie  ul  arty  those 
involving — 


(i ) fo  reel  os  u re  m it  iga  t ion; 

(ii)  co.st  reduction; 

(Hi)  whether  it  has  provided  stability 
or  prevented  disruption  to  the  financial 
inarkets  or  the  banking  sy.Hem;  and 

(iv)  whether  it  has  protected  taxpayers. 
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(B)  The  financial  condition  and  internal 

controls  of  the  TARF,  its  representaiives  and 
/ 

agents. 

(C)  Characteristics  of  tra  nsactions  a nd  com- 
mitments entered  into,  including  transaction 
type,  frequency,  size,  prices  paid,  and  all  other 
relevant  terms  and  conditions,  and  the  timing, 
duy'ation  and  terms  of  any  future  coynmitynents 
to  purchase  assets. 

(D)  Characteristics  and  disposition  of  ac- 
quired assets,  including  type,  acquisition  price, 
current  yyiarhet  value,  sale  prices  and  terms,  and 
use  of  proceeds  from  sales. 

(E)  Efficiency  of  the  operations  of  the 
TARP  in  the  use  of  appropriated  funds. 

(E)  Compliance  with  all  applicable  laws 
and  regulations  by  the  TARP,  its  agents  and 
representatives. 

(G)  The  efforts  of  the  TARP  to  prevent, 
identify,  and  minimize  conflicts  of  interest  in- 
volving any  agent  or  representative  peiforming 
activities  on  behalf  of  or  under  the  authoydty  of 
the  TARP. 

(H)  TJw  efficacy  of  contracting  procedures 
pursuant  to  section  l()7(lf,  including,  as  appli- 
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(‘(ihU\  the  fffotis  of  the  TARP  i)i  evoluofing  pro- 
posals for  inclusion  and  confracfing  to  fhr  aiax- 
itnuni  extent  possible  of  minorities  (as  sneh  term 
is  defined  in  1204(e)  of  the  Finaneial  Institu- 
tions Reform,  Reeoverij,  and  Enha^ieeonemt  Aet  of 
1989  (12  V.8.(\  1811  note),  women,  and 

minority-  and  women-owned  businesses,  inelud- 
ing aseertaining  and  repoRing  the  total  amount 
of  fees  paid  and  other  value  delivered  bg  the 
TARP  to  all  of  its  agents  and  representatives, 
and  sueh  amounts  paid  or  delivered  to  sueh 
firms  that  are  minority-  and  women-owned  busi- 
nesses (as  sueh  terms  are  defined  in  section  2lA 
of  the  Federal  Home  Loa)i  Bank  Act  (12 
Mila)). 

(2)  PoXDll'T  AM)  ADMIXISTXATIOX  OF  OVKH- 
SIOUT. — 

(A)  (jAO  FFFSFXdl. — The  Seeretary  sladl 
provide  the  (Comptroller  (leneral  with  appro- 
priate spaee  and  facilities  in  the  I)epa)iment  of 
flu  Treasurij  as  necessary  to  facilitate  oversight 
of  the  TARP  until  the  termi)iation  date  estab- 
lisJ}((l  in  sectio)!  120. 

(B)  A('('FSS  to  HKi'OUDF. — To  the  extent 
otherwise  consistent  with  law,  the  (Comptroller 
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Oeneral  shall  have  access,  upon  request,  to  any 
information,  data,  schedules,  hooks,  accounts,  fi- 
rfancial  records,  reports,  files,  electro7iic  comjyiu- 
nications,  or  other  papers,  things,  or  property 
belonging  to  or  in  use  by  the  TAUP,  or  atiy  vehi- 
cles established  by  the  Secretary  under  this  Act, 
and  to  the  officers,  directors,  eynployees,  inde- 
pendent public  accountants,  financial  advisors, 
and  other  agents  and  representatives  of  the 
TAPP  (as  related  to  the  agent  or  representative’s 
activities  on  behalf  of  or  under  the  authority  of 
the  TAPP)  or  any  such  vehicle  at  such  reason- 
able time  as  the  Comptroller  General  may  re- 
quest. The.  Comptroller  General  shall  be  afforded 
full  facilities  for  verifying  transactions  with  the 
balances  or  securities  held  by  depositaries,  fiscal 
agents,  and  custodians.  The  Comptroller  General 
may  make  and  retain  copies  of  such  books,  ac- 
counts, and  other  records  as  the  Comptroller 
General  deems  appropriate. 

(C)  Rkimburs^emknt  of  costs. — The 
Treasury  shall  reimburse  the  Government  Ac- 
countability Office  for  the  fill  cost  of  any  such 
oversight  activities  as  billed  therefor  bij  the 
Comptroller  General  of  the  United  States.  Such 
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reitnburseinenfs  sJutll  be  credited  to  the  (ippro- 
priation  account  '‘Salufies  and  Expenses,  (iov- 
ernment  AeeountabUitij  Office’'  current  ivJa  n tJu 
payment  is  received  and  remain  avaiUdde  until 
expended. 

(3)  Reportiml — The  OomptroUer  Oeneral  shall 
sub}nit  repods  of  find inys  under  this  section,  regu- 
larly and  no  less  frequently  than  once  every  60  days, 
to  the  appropriate  committees  of  Oongress,  and  the 
Special  Inspector  (Tcnerat  fo)‘  the  Troubled  Asset  Re- 
lief Program  established  under  this  Act  on  the  activi- 
ties and  performance  of  the  TARP.  The  Oo)n})troller 
may  also  sid)mit  special  repods  under  this  subsection 
as  warranted  by  the  findings  of  its  oversight  activi- 
ties. 

(b)  COMPTHOLLEH  (tENEPAL  AI  DPJ'S. — 

(1)  Axm  al  Arnrr. — The  TARP  sh(dl  annually 
prepare  and  issue  to  the  appropriate  committees  of 
Oongress  and  the  public  audited  financial  statements 
prepared  in  accordance  with  generidly  accepted  ac- 
countijig  principles,  and  the  Comptroller  (roieral 
shall  annually  audit  such  statemoits  in  accordance 
u'ith  genendly  accejded  auditi)\g  standards.  Tlu 
Treasury  shall  rei)})bu)'se  the  (TOver)}nw)it  Account- 
(d)ility  Office  for  tlu  full  cost  of  any  such  audit  as 
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hilled  therefor  by  the  Co7npUvller  General.  Such  reirn- 
hursements^  shall  he  credited  to  the  appropriation  ac- 
count ‘‘Salaries  and  Expenses,  Government  Account- 
ability Office”  current  when  the  payment  is  received 
and  remain  available  until  expended.  The  financial 
statements  prepared  under  this  paragraph  shall  be  on 
the  fiscal  year  basis  prescribed  under  section  1102  of 
title  31,  United  States  Code. 

(2)  Authority. — The  Comptroller  General  may 
audit  the  programs,  activities,  receipts,  expenditures, 
and  financial  transactions  of  the  TABP  and  any 
agents  and  representatives  of  the  TABP  (as  related  to 
the  agent  or  representative’s  activities  on  behalf  of  or 
under  the  authority  of  the  TABP),  including  vehicles 
established  by  the  Secretary  under  this  Act. 

(3)  Corrective  responses  to  audit  prob- 
lems.— The  TABP  shall — 

(A)  take  action  to  address  deficiencies  iden- 
tified by  the  Comptroller  General  or  other  audi- 
tor engaged  by  the  TABP;  or 

(B)  certify  to  appropriate  committees  of 
Congress  that  no  action  is  necessary  or  appro- 
priate. 

(c)  Internal  Control. — 
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(1)  Estahlisiimest. — The  TAR P Mihail  esfablish 
and  maintain  an  effective  system  of  internal  control, 
consistent  with  the  standards  prescribed  under  section 
3512(c)  of  title  31,  United  States  Code,  that  provides 
reasonable  assurance  of — 

(A)  the  effectiveness  and  efficiency  of  oper- 
ations, including  the  use  of  the  resources  of  the 
TARP; 

(B)  the  reliability  of  financial  repoding, 
including  financial  statements  and  other  repods 
for  internal  and  external  use;  and 

(C)  com))liance  with  applicable  laws  and 
regulations. 

(2)  Repoutixo. — In  conjunction  with  each  an- 
nual financial  statement  issued  under  this  section,  the 
TARP  shall— 

(A)  state  the  responsibility  of  management 
for  establishing  and  maintaining  adapaite  inter- 
nal control  over  financial  repoding;  and 

(B)  state  its  assessment,  as  of  the  end  of  the 
most  recent  year  covered  by  such  financial  state- 
tnent  of  the  TARP,  of  the  effectiveness  of  the  in- 
ternal control  over  fi)\anci(d  reporting. 

(d)  iSV/J/iVAY/  OE  IXEOPMATIOX. — .1////  repod  or  audit 
re(p(ired  lotder  this  .section  shall  (dso  be  submitted  to  the 
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1 Congressional  Oversight  Panel  established  under  section 

2 125. 

/ 

3 (e)  TEliMiNATiON. — Any  oversight,  repotiing,  or  audit 

4 reciuirement  under  this  section  shall  terminate  on  the  later 

5 of— 

6 (1)  the  date  that  the  last  troubled  asset  acquired 

1 by  the  Secretary  under  section  101  has  been  sold  or 

8 transferred  out  of  the  ownership  or  control  of  the  Fed- 

9 eral  Government;  or 

10  (2)  the  date  of  expiration  of  the  last  insurance 

1 1 contract  issued  under  section  102. 

1 2 SEC.  117.  STUDY  AND  REPORT  ON  MARGIN  A UTHORITY. 

13  (a)  Study. — The  Comptroller  General  shall  undefiake 

14  a study  to  determine  the  extent  to  which  leverage  and  sud- 

15  den  deleveraging  of  financial  institutions  was  a factor  be- 

16  hind  the  current  fin  ancial  crisis. 

17  (b)  Content. — The  study  required  by  this  section 

18  shall  include — 

19  (1)  an  analysis  of  the  roles  and  responsibilities 

20  of  the  Board,  the  Securities  and  Exchange  Com  mis- 

21  sion,  the  Secretary,  and  other  Federal  banking  age  ti- 
ll cies  with  respect  to  monitoring  leverage  and  acting  to 

23  curtail  exeessive  Uveraging; 

24  (2)  an  analysis  of  the  authonty  of  the  Board  to 

25  regulate  leverage,  including  by  setting  margin  re- 
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quiremenfs,  and  what  }))vcess  the  Hoard  used  to  de- 
cide whether  or  not  to  use  its  authority; 

(3)  an  analysis  of  any  usage  of  the  margin  au- 
thority by  the  Board;  and 

(4)  recommendations  for  the  Board  and  appro- 
priate committees  of  Congress  with  respect  to  the  ex- 
isting authority  of  the  Board. 

(c)  Report. — Not  later  than  June  1,  2009,  the  Comp- 
troller (jeneral  shall  complete  and  submit  a report  on  the 
study  required  by  this  section  to  the  Cononittee  on  Banking, 
Housing,  and  Urban  Affairs  of  the  Benate  and  the  Com- 
mittee on  Financial  Services  of  the  House  of  Representa- 
tives. 

(d)  SiiAPixo  OF  ISFOPMATIOX. — xbiy  vepoHs  required 
under  this  section  .Juill  also  be  submitted  to  the  Congres- 
sional Oversight  Panel  established  under  section  125. 

SEC.  118.  FUNDING. 

For  the  purpose  of  the  authorities  granted  in  this  Act, 
(Old  for  the  eo.^ts  of  administering  those  authorities,  the  Sec- 
retary may  use  the  proceeds  of  the  sale  of  any  securities 
i.^sued  under  chapter  31  of  title  31,  United  States  ('ode,  and 
the  pur})oses  for  which  .'securities  may  be  issued  under  chap- 
ter 31  of  title  31,  United  States  ('ode,  are  extended  to  i)i- 
clude  actions  authorized  by  tJ}is  Act,  including  the  payment 
of  administrative  expenses.  Any  funds  expended  or  obligated 
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hy  the  Secretary  for  actions  authorized  hy  this  Act,  includ- 
ing the  paymen  t of  adm  inistrative  expenses,  shall  he  deemed 

/ 

appropriated  at  the  time  of  such  expenditu  re  or  ohligation. 

SEC.  119.  JUDICIAL  REVIEW  AND  RELATED  MATTERS. 

(a)  Judicial  Review. — 

(1)  Standard. — Actions  hy  the  Secretary  pursu- 
ant to  the  authority  of  this  Act  shall  he  subject  to 
chapter  7 of  title  5,  United  States  Code,  including 
that  such  final  actions  shall  he  held  unla  wful  and  set 
aside  if  found  to  he  arhitrary,  capricious,  an  abuse  of 
discretion,  or  not  in  accordance  with  law. 

(2)  Limitations  on  equitable  reliee. — 

(A)  Injunction. — No  injunction  or  other 
form  of  equitable  relief  shall  he  issued  against  the 
Secretary  for  actions  pursuant  to  section  101, 
102,  106,  and  109,  other  than  to  remedy  a,  viola- 
tion of  the  Constitution. 

(B)  Temporary  restraining  order. — 
Any  request  for  a temporary  restraining  order 
against  the  Secretary  for  actions  pursuant  to 
this  Act  shall  he  considered  and  granted  or  de- 
nied by  the  court  within  3 days  of  the  date  of 
the  request. 

( C)  Preliminary  inji n(ilon. — A ny  re- 
quest for  a preliminary  injunction  against  the 
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Secrefartj  for  actions  pursuant  to  this  Act  shall 
be  considered  and  granted  or  denied  hg  the  coiui 
on  an  expedited  basis  consistent  with  the  provi- 
sions of  rule  65(b)(3)  of  the  Federal  Rules  of 
(dvil  Procedure,  or  any  successor  thereto. 

(1) ) Perm. i rest  ixj i \\( tiox.  — Any  / vq u est 
for  a permanent  injunction  against  the  Secretary 
for  actions  pursuant  to  this  Act  sJudl  be  consid- 
ered  and  granted  or  denied  by  the  couii  on  an 
expedited  basis.  APenever  ))ossible,  the  coioi 
shall  consolidate  trial  on  the  merits  with  any 
hearing  on  a request  for  a preliminary  injunc- 
tion, consistent  with  the  })rovisions  of  rule 
65(a)(2)  of  the  Federal  Rules  of  Pivil  Procedure, 
or  any  successor  thereto. 

(S)  LIMITATIOX  ox  A('TI()XA  by  PARTKXrATIXO 
(^OMBAXIEA. — No  action  or  claims  may  be  brought 
against  the  Secretary  by  any  person  that  divests  its 
assets  with  respect  to  its  paRicipation  in  a program 
under  this  Act,  except  as  provided  in  paragraph  (1), 
other  than  as  expressly  provided  in  a written  eontract 
with  the  Secretary. 

(4)  Stays. — Anij  injunction  or  other  fonn  of  e(p 
uitable  relief  issued  against  the  Secretary  for  actions 
pursuant  to  section  101,  102,  106,  and  109,  shall  be 


HR  1424  EAS 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


59 


automatically  stayed.  The  stay  shall  he  lifted  unless 

the  Secretary  seeks  a stay  from  a higher  couti  within 
/ 

3 calendar  days  after  the  date  on  which  the  relief  is 
issued. 

(b)  Rei^ated  Matte — 

(1)  Treatment  oe  iiomeownerT  rkmits. — 
The  terms  of  any  residential  mortgage  loan  that  is 
pati  of  any  purchase  by  the  Secretary  under  th  is  Act 
shall  remain  subject  to  all  claims  and  defenses  that 
would  otherwise  apply,  notwithstanding  the  exercise 
of  authority  by  the  Secretary  under  this  Act. 

(2)  Savin(}R  CLAVS^e. — Any  exercise  of  the  au- 
thority of  the  Secretary  pursuant  to  this  Act  shall  not 
impair  the  claims  or  defmses  that  umdd  otherwise 
apply  with  respect  to  persons  other  than  the  Sec- 
retary. Except  as  established  in  any  contract,  a 
servicer  of  pooled  residential  mortgages  owes  any  duty 
to  detennine  whether  the  net  present  value  of  the  pay- 
ments on  the  loan,  as  modified,  is  likely  to  be  greater 
than  the  anticipated  net  recovery  that  would  result 
from  foreclosure  to  all  iyivestors  and  holders  of  bene- 
ficial interests  in  such  investment,  but  not  to  any  in- 
dividual or  groups  of  investors  or  beneficial  interest 
holders,  and  shall  be  deemed  to  act  in  the  best  inter- 
ests of  all  such  investors  or  holders  of  beneficial  inter- 
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ests  if  the  servicer  agrees  to  or  unpkonenfs  a modi- 
fication or  workout  plan  when  the  servicer  takes  rea- 
sonable toss  mitigation  actions,  including  paiiiat 
pagments. 


SEC.  120.  TERMINATION  OF  AUTHORITY. 

(a)  Termixation. — The  authorities  provided  under 
sections  101(a),  exeluding  section  l()l(a)(3),  and  102  shall 
terminate  on  December  31,  2009. 

(b)  Extensiox  Urox  Ckrtifkatiox. — The  Sec- 
retarg,  upon  submission  of  a written  ceiiification  to  Con- 
gress, mag  extend  the  authoritg  provided  under  this  Act  to 
expire  not  later  than  2 gears  from  the  date  of  enactment 
of  this  Act.  Such  ceriification  shall  include  a justification 
of  whg  the  extension  is  necessarg  to  assist  American  fami- 
lies and  stabilize  financial  markets,  as  well  as  the  c.rpected 
cost  to  the  taxpagcrs  for  such  an  extension. 

SEC.  121.  SPECIAL  INSPECTOR  GENERAL  FOR  THE  TROU- 
BLED ASSET  RELIEF  PROGRAM. 


(a)  OffK'K  of  Ixspfj'TOR  (Ifxfral. — There  is  herebg 
established  the  Office  of  the  Special  Inspector  (leneral  for 
the  Troubled  Asset  Relief  Program. 

(b)  Aproi.vniFXT  of  Ixsrfitor  Ofxfral;  Re- 
moval.— (1)  The  head  of  the  Office  of  the  Special  Inspector 
Ocneral  for  the  Troubled  Asset  Relief  Program  is  the  Spe- 
cial Ins))ector  Ocneral  for  the  Troubled  As.set  Relief  Pro- 
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1 gram  (in  this  section  referred  to  as  the.  “Special  Inspector 

2 Generah”),  ivho  shall  he  appointed  by  the  President,  by  and 

3 with  the  advice  and  consent  of  the  Senate. 

4 (2)  The  appointment  of  the  Special  Inspector  General 

5 shall  he  made  on  the  basis  of  integrity  arid  demonstrated 

6 ability  in  accounting,  auditing,  financial  analysis,  law, 

7 management  analysis,  public  administration,  or  investiga- 

8 tions. 

9 (3)  The  nomination  of  an  individual  as  Special  In- 

10  spector  General  shall  be  made  as  soon  as  practicable  after 

1 1 the  estahlishment  of  any  program  under  sections  101  and 

12  102. 

13  (4)  The  Special  Inspector  General  shall  be  removable 

14  fro  jyi  office  in  accorda  nce  with  the  provisions  of  section  3(b) 

1 5 of  the  Inspector  General  Act  of  1978  (5  U.  S.  C.  App.) . 

16  (5)  For  purjwses  of  section  7324  of  title  5,  United 

17  States  Code,  the  Special  Inspector  General  shall  not  be  con- 

18  sidered  an  employee  who  determines  policies  to  be  puy^sued 

19  by  the  United  States  in  the  natioyvwide  adminisU^^  of 

20  Federal  law. 

21  (6)  The  annual  rate  of  basic  pay  of  the  Special  In  spec- 

22  tor  General  shall  be  the  annual  rate  of  basic  pay  for  an 

23  lyispector  Genejul  uyider  sectioyi  3(e)  of  the  Inspector  Ge.yi- 

24  eral  Act  of  1978  (5  U.S.C.  App.). 


•HR  1424  EAS 


1 


• • ()‘2 

(c)  Dl'TiKS. — (1)  If  sl}(tll  be  the  duty  of  the  Specidl 

2 Inspector  (Icnerol  to  conduct,  supcndsc,  and  coordinate  au- 

3 (tits  and  investigations  of  the  purchase,  management,  and 

4 s(de  of  assets  hg  the  Secretarg  of  the  Treasurg  under  ang 

5 program  established  bg  the  Secretarg  under  section  101, 

6 and  the  management  bg  the  Secretarg  of  ang  program  es- 
1 tablished  under  section  102,  including  bg  collecting  and 

8 summarizing  the  following  informatio)i: 

9 (A)  A description  of  the  categories  of  troubled  as- 

10  sets  purchased  or  otherwise  procured  bg  the  Secretarg. 

11  (B)  A listing  of  the  troubled  assets  purchased  in 

12  each  such  attegorg  described  under  subparagraph  (A). 

13  (B)  .0/  explanation  of  the  reasons  the  Secretarg 

14  deemed  it  neeessarg  to  purchase  each  such  troubled 

1 3 asset. 

16  (D)  A listing  of  each  financial  institution  that 

17  such  troubled  assets  were  purchased  from. 

18  (E)  .1  listing  of  and  detailed  biographical  infor- 

19  )nation  on  each  person  or  entitg  hired  to  manage  such 

20  troubled  assets. 

21  (F)  .1  current  estimate  of  the  total  amount  of 

22  troubled  assets  purchased  pursuant  to  ang  program 

23  established  under  section  101,  the  amount  of  troubled 

24  a.^sets  on  the  books  of  the  Treasurg,  the  amount  of 
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1 troubled  assets  sold,  and  the  profit  and  loss  incurred 

2 on  each  sale  or  dispositiofi  of  each  such  troubled  asset. 

3 (0)  A listing  of  the  insurance  contracts  issued 

4 under  section  102. 

5 (2)  The  Special  Inspector  General  shall  establish, 

6 maintain,  and  oversee  such  systems,  procedures,  and  con- 
1 trots  as  the  Special  Inspector  General  considers  appropriate 

8 to  discha  rge  the  duty  under  paragraph  (1). 

9 (3)  In  addition  to  the  duties  specified  in  paragraphs 

10  (1)  and  (2),  the  Inspector  General  shall  also  have  the  duties 

11  and  responsibilities  of  inspectors  general  under  the  Inspec- 

1 2 tor  General  Act  of  1 9 78. 

13  (d)  Powers  and  Authorities. — (1)  In  carrying  out 

14  the  duties  specified  in  subsection  (c),  the  Special  Inspector 

15  General  shall  have  the  authorities  provided  in  section  6 of 

1 6 the  hispector  General  Act  of  19  78. 

12  (2)  The  Special  Inspector  General  shall  carry  out  the 

18  duties  specified  in  subsection  (c)(1)  in  accordance  with  sec- 

19  tion  4(b)(1)  of  the.  hispector  General  Act  of  1978. 

20  (e)  Personnel,  Facilities,  and  Other  Re- 

21  soiNiCES. — (1)  The  Special  Inspector  General  may  select, 

22  appoint,  and  employ  such  officers  and  emplayees  as  may 

23  be  necessary  for  carrying  out  the  duties  of  the  Special  In- 

24  spector  General,  subject  to  the  provisions  of  title  5,  United 

25  States  Code,  governing  appointments  in  the  competitive 
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1 service,  and  the  provisions  of  ciaijder  51  and  suhehapter 

2 III  of  chapier  53  of  such  title,  relating  to  classification  and 

3 (xcneral  Schedule  pap  rates. 

4 (2)  The  Specdd  Inspector  (loieral  map  obtain  services 

5 as  authorized  bp  section  3109  of  title  5,  United  States  Code, 

6 at  dailp  rates  not  to  exceed  the  equivalent  rate  })rescrd)ed 
1 for  prade  (IS- 15  of  the  (leneral  Schedule  bp  section  5332 

8 of  such  title. 

9 (3)  The  Special  Inspector  (leneral  map  enter  into  con- 

10  tracts  and  other  arrangements  for  audits,  .studie.s,  analpses, 

11  and  other  services  with  public  agencies  and  with  private 

12  persons,  and  make  .such  papments  as  map  be  necessarp  to 

13  carrp  out  the  duties  of  the  Inspector  (reneral. 

14  (4) (A)  Upon  request  of  the  Special  Inspector  (leneral 

15  for  information  or  assistance  from  anp  department,  agencp, 

16  or  other  entitp  of  the  Federal  (lovernment,  the  head  of  such 

17  entitp  .shall,  insofar  (fs  is  practicable  and  not  in  contraven- 

18  tion  of  anp  existing  law,  furnish  such  information  or  assi.st- 

19  a nee  to  the  Speend  Inspector  (reneral,  or  an  authorized  d(s- 

20  ignee. 

21  (I>)  Whenever  information  or  assistance  requested  bp 

22  the  S})eci(d  Inspector  (lenend  i.s,  in  the  judgment  of  the  Spe- 

23  ci(d  Inspector  (leneral,  unreasonablp  refused  or  not  pro- 

24  vided,  the  S})eci(d  Inspector  (lenend  .shall  repoii  llie  cir- 
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1 cumsfances  to  the  appropriate  committees  of  Congress  with- 

2 out  delay. 

3 (f)  Reports.— (1)  Not  later  than  60  days  after  the 

4 confvnnation  of  the  Special  Inspector  General,  and  every 

5 calendar  quarter  thereafter,  the  Special  Inspector  General 

6 shall  submit  to  the  appropriate  committees  of  Congress  a 

7 report  summarizing  the  activities  of  the  Special  Inspector 

8 General  during  the  120-day  period  ending  on  the  date  of 

9 such  report.  Each  report  shall  include,  for  the  period  cov- 

10  ered  by  such  report,  a detailed  statement  of  all  purchases, 

1 1 obligations,  expenditures,  and  revenues  associated  with  any 

12  program  estaU  ished  by  the  Secreta  ry  of  the  Treasury  under 

13  sections  101  and  102,  as  well  as  the  information  collected 

1 4 under  subsection  (c)(1). 

15  (2)  Nothing  in  this  subsection  shall  be  construed  to  au- 

16  thorize  the  public  disclosu  re  of  information  that  is — 

17  (A)  specifically  prohibited  /rom  dischsure  by 

1 8 any  other  provision  of  law; 

19  (B)  specifically  required  by  Executive  order  to  be 

20  protected  fro7n  disclosure  in  the  interest  of  national 

21  defense  or  national  security  or  in  the  conduct  of  for- 

22  eign  affairs;  or 

23  (C)  a part  of  an  ongoing  criminal  investigation. 
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(3)  Aiiij  repoiis  required  under  fJiis  seefion  sJudl  (dso 
be  submitted  to  the  (\)ngressi())i(d  Oversight  Panel  estab- 
lished under  section  125. 

(g)  FrXDIxa. — (1)  Of  the  amounts  made  available  to 
the  Seeretaiy  of  the  Treasury  under  section  118, 
$50,000,000  shall  be  available  to  the  Special  Inspector  Oen- 
eral  to  carry  out  this  section. 

(2)  The  amount  available  under  paragraph  (1)  shall 
remain  available  until  expended. 

(h)  Tkrmixatiox. — The  Office  of  the  Special  Inspector 
(xcneral  shall  terminate  on  the  later  of — 

(1)  the  date  that  the  last  troubled  asset  acquired 
by  the  Secretary  under  section  101  has  been  sold  or 
transferred  out  of  the  ownership  or  control  of  the  Fed- 
eral Oovernment;  or 

(2)  the  date  of  expiration  of  the  last  insurance 
contract  issued  under  section  102. 

SEC.  122.  INCREASE  IN  STATUTORY  LIMIT  ON  THE  PUBLIC 
DEBT. 

S\d)section  (b)  of  section  3101  of  title  31,  United  States 
Uode,  is  amended  by  striking  out  the  dollar  li}nitation  con- 
tained in  such  subsection  and  inserting 
^fl  1,315,000,000,000". 


•HR  1424  EAS 


67 


1 SEC.  123.  CREDIT  REFORM. 

2 (a)  In  General. — Subject  to  subsection  (b),  the  costs 

/ 

3 of  purchases'  of  troubled  assets  made  u nder  section  101(a) 

4 and  guarantees  of  troubled  assets  under  section  102,  and 

5 any  cash  flows  associated  with  the  activities  authorized  in 

6 section  102  and  subsections  (a),  (b),  and  (c)  of  section  106 
1 shall  be  determined  as  provided  under  the  Federal  Credit 

8 Reform  Act  of  1990  (2  U.8.C.  661  et.  seq.). 

9 (b)  Costs. — For  the.  purposes  of  section  502(5)  of  the 
10  Federal  Credit  Reforrn  Act  of  1990  (2  U.8.C.  6 Ola (5)) — 

(1)  the  cost  of  troubled  assets  and  guarantees  of 

12  troubled  assets  shall  be  caleulated  by  adjusting  the 

13  discount  rale  in  section  502(5)  (E)  (2  U.8.C. 

14  6 6 la (5) (E))  for  market  risks;  and 

15  (2)  the  cost  of  a modification  of  a troubled  asset 

16  or  guarantee  of  a troubled  asset  shall  be  the  difference 

17  between  the  current  estimate  consistent  with  para- 

18  graph  (1)  under  the  terms  of  the  troubled  asset  or 

19  guarantee  of  the  troubled  asset  and  the  current  esti- 

20  mate  consistent  with  paragraph  (1)  under  the  terms 

21  of  the  troubled  asset  or  guarantee  of  the  troubled  asset, 

22  as  modified. 

23  SEC.  124.  HOPE  FOR  HOMEOWNERS  AMENDMENTS. 

24  8ection  257  of  the  Naiional  Housing  Act  (12  U.8.C. 

25  1715Z-23)  is  amended — 

26  (1)  in  subsection  (e) — 
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(A)  in  parngraph  (l)(B),  ipj  insoiing  before 

‘V/  nifw'  the  following:  or  thereafter  is  likelg 

to  have,  due  to  the  terms  of  the  moiigage  being 
reset, 

(B)  in  paragraph  (2)(B),  bg  inserting  be- 
fore the  period  at  the  end  'for  sueh  higher  per- 
eentage  as  the  Board  determines,  in  the  disere- 
tion  of  the  Board)"; 

(V)  in  paragraph  (4) (A) — 

(i)  in  the  first  sentence,  bg  inserting 
after  "insured  loan"  the  following:  "and 
ang  pagments  made  under  this  para- 
graph,"; and 

(ii)  bg  adding  at  the  end  the  following: 
"Such  actions  mag  include  making  pag- 
ments, which  shall  be  accepted  as  pagment 
in  full  of  all  indebtedness  under  the  eligible 
mortgage,  to  ang  holder  of  an  existing  sub- 
ordinate mo)tgage,  in  lieu  of  ang  future  ap- 
preciatio)\  pagments  authorized  under  sub- 
pa  )-agra})h  (B).";  and 

(2)  in  subsection  (w),  bg  insetting  after  "admin- 
istrative costs"  the  following:  "and  pagments  pursu- 
ant to  subsection  (c)(4)(A)". 
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1 SEC.  125.  CONGRESSIONAL  OVERSIGHT  PANEL. 


2 

3 


(q)  Esiahijsiimknt. — Ther'e  is  hereby  esfoblished  the 
Congressional  Oversight  Panel  (hereafter  in  this  section  re- 


4 fened  to  as  the  Oversight  Panel”)  as  an  establish nient  in 

5 the  legislative  branch. 

6 (ft)  Duties.  Tlie  Oversight  Panel  shall  review  the 


1 current  state  of  the  financial  markets  and  the  regulatory 

8 system  and  submit  the  following  reports  to  Congress: 

9 (1)  Regular  reports. — 
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(A)  In  general. — Regular  reports  of  the 
Oversight  Panel  shall  include  the  following: 

(i)  The  use  by  the  Secretary  of  author- 
ity under  this  Act,  including  with  respect  to 
the  use  of  contracting  authority  and  adm  in- 
istration of  the  program. 

(ii)  The  impact  of  purchases  made 
under  the  Act  on  the  financial  markets  and 
fi n a n c ia I i ns ti tu t i o ns. 

(Hi)  The  extent  to  which  the  informa- 
tion made  available  on  transactions  under 
the  program  has  contributed  to  market 
transparency. 

(iv)  The  eftectiveness  of  foreclosure 
mitigation  eftbits,  and  the  eftectiveness  of 
the  program  from  the  standpoint  of  mini- 
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rnizing  hng-tenn  costs  to  the  taxpogers  and 
maximizing  the  benefits  for  taxpayers. 

(B)  TlMIN(e — The  reports  required  under 
this  paragraph  shall  be  submitted  not  later  than 
30  days  after  the  first  exercise  by  the  Secretary 
of  the  autharity  under  section  101(a)  or  102,  and 
every  30  days  thereafter. 

(2)  Special  RKPour  on  reoci atopy  re- 
EORM. — The  Oversight  Panel  shall  submit  a special 
report  on  regulatory  reform  not  later  than  Januanj 
20,  2009,  analyzing  the  current  state  of  the  regulatory 
system  and  its  ejfectiveness  at  overseeing  the  partici- 
pants in  the  financial  system  and  protecting  con- 
sumers, and  providing  recommendations  for  improve- 
ment, including  recommendations  regarding  whether 
any  participants  in  the  fhiancial  markets  that  are 
curTently  outside  the  regulatory  system  should  become 
subject  to  the  regidatory  system,  the  rationale  under- 
lying such  recommendation,  and  whether  there  are 
any  gaps  in  existing  consumer  protections. 

(C ) M EMBEimilP.  — 

(1)  In  (IENERAL. — The  Oversight  Panel  shall 
consist  of  5 members,  as  follows: 

(A)  1 member  appointed  by  the  Speaker  of 
the  House  of  Representatives. 
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(B)  1 member  appointed  hij  the  minoritij 
leader  oj^  the  Home  of  Representatives. 

(C)  1 member  appointed  by  the  majority 
Jeader  of  the  Senate. 

(D)  1 member  appointed,  by  the  minority 
leader  of  the  Senate. 

(E)  1 member  appointed  by  the  Speaker  of 
the  House  of  Representatives  and  the  majority 
leader  of  the  Senate,  after  consultation  with  the 
minority  leader  of  the  Senate  and  the  minority 
leader  of  the  House  of  Represen  tat  ives. 

(2)  Pay. — Each  member  of  the  Oversight  Panel 
shall  each  be  paid  at  a rate  equal  to  the  daily  ecyuiva- 
lent  of  the  annual  rate  of  basic  pay  for  level  I of  the 
Executive  Schedule  for  each  day  (including  travel 
time)  during  which  such  member  is  engaged  in  the 
actual  perfonnance  of  duties  vested  in  the  Commis- 
sion. 

(3)  PHOIIIBITION  of  (e)MPENnATI()N  OF  FFD- 
FFAL  FMFLOYFFA. — Members  of  the  Oversight  Panel 
who  are  full-time  officers  or  employees  of  the  United 
States  or  Members  of  ('ongress  may  not  receive  addi- 
tional pay,  allowances,  or  benefits  by  reason  of  their 
service  on  the  Oversight  Panel. 
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(4)  Travel  expexses. — Each  member  shall  re- 
ceive travel  expenses,  including  per  diem  in  lieu  oj 
subsistence,  in  accordance  with  applicable  provisions 
under  subchapter  I of  chapter  57  of  title  5,  I nited 
States  Code. 

(5)  QroRl  M. — Four  members  of  the  Oversight 
Panel  shall  constitute  a quorum  but  a lesser  number 
may  hold  hearings. 

(6)  Va(AX('IE^. — ^4  vacancy  on  the  Oversight 
Panel  shall  be  filled  m the  manner  in  wh  ich  the  origi- 
nal appointment  was  made. 

(7)  MEETiNii^. — The  Oversight  Panel  shall  meet 
at  the  call  of  the  Chairperson  or  a majority  of  its 
members. 

(d)  Staee. — 

(1)  In  general. — Tlw  Oversight  Panel  may  ap- 
point and  fix  the  pay  of  any  personnel  as  the  Com- 
mission considers  appropnate. 

(2)  Experts  and  (consultants. — The  Oversight 
Panel  may  procure  temporary  and  intennittent  serv- 
ices under  section  3109(b)  of  title  5,  United  States 
Code. 

(3)  Staee  oe  aoen(cies. — Upon  request  of  the 
Oversight  Panel,  the  head  of  any  Federal  depaHment 
or  agency  may  detail,  on  a reimbursable  basis,  any 
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of  the  personnel  of  that  depetrimenf  or  (t(jenei)  to  the 
Oversight  Panel  to  assist  it  in  earrijing  out  its  duties 
under  this  Aet. 

(e)  Powers. — 

(1)  Heaiuxos  and  sessions. — The  Oversight 
Panel  mag,  for  the  pio’pose  of  carrying  out  this  see- 
tion,  hold  hearings,  sit  and  act  at  times  and  places, 
take  testimony,  and  receive  evidence  as  the  Panel  con- 
siders appropriate  and  may  administer  oaths  or  af- 
firmations to  ivitnesses  appearing  before  it. 

(2)  Powers  OE  MEMBEgs  and  AOENTS.—Any 
member  or  agent  of  the  Oversight  Panel  may,  if  au- 
thorized by  the  Oversight  Panel,  take  any  action 
which  the  Oversight  Panel  is  authorized  to  take  by 
this  section. 

(3)  Obtainino  ofeicial  data. — The  Oversight 
Panel  may  secure  directly  from  any  department  or 
agency  of  the  United  States  information  necessary  to 
enable  it  to  carry  out  this  section.  Upon  request  of  the 
Uhairperson  of  the  Oversight  Panel,  the  head  of  that 
depaiiment  or  agency  shall  furnish  that  infoi'ination 
to  the  Oversight  Panel. 

(4)  IxERORTS. — The  Oversight  Panel  shall  receive 
and  eo^isider  all  repoiis  reipdred  to  be  subniitted  to 
the  Oversight  Panel  under  this  Aet. 
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(f)  Tkrmixatiow — T1}(  Oversight  Panel  shall  foDii- 
nate  6‘  nioiitJis  afler  the  feDninafion  date  specified  i)i  sec- 
tion 120. 

(g)  FrM)L\(i  FOR  PXPFXSFS. — 

(1)  AnriiohOZATiox  of  afffoffiatioxs. — 
Th(  re  is  anihoiized  to  be  appropriated  to  the  Ovc)- 
sight  P((nel  such  su})}s  as  tnag  be  )ieeessarg  for  ang 
fiscal  gear,  h(df  of  which  sladi  be  derived  from  the  ap- 
plie(d)le  account  of  the  House  of  Pepresoitatives,  and 
h(df  of  which  sJadI  be  derived  from  the  contingent 
fund  of  the  Senate. 

(2)  IiFJ.]iF>i'losF.MFXT  OF  A.MOFXTS. — A)i  amount 
equal  to  the  e.rj)e))ses  of  the  Oversight  Pane!  shall  be 
j)i-o)nptlg  transfeared  bg  the  Secretarg,  from  ti)ne  to 
ti)ne  upon  the  presentment  (fa  statenient  (f  such  ex- 
pen.ses  bg  the  (ladrperstjn  (f  the  Oversight  Panel, 
from  funds  niade  avaiUdde  to  the  Secret(n‘g  under  this 
Act  to  the  a}}plicable  fund  (f  the  House  (f  Representa- 
tives and  the  contingent  foul  (f  the  Senate,  as  appro- 
priate, as  rei}nburse)nent  for  aniounts  expended  froni 
such  account  (oul  fund  loider  paragraph  (1). 

SEC.  126.  FDIC  AUTHORITY. 

(a)  Ix  Ofxffal. — Section  18(a)  of  the  Federal  De- 
j)osit  InsunnuT  Act  (12  F.S.O.  1828((0J  is  amended  bg 
adding  at  tiu  end  th(  following  )iew  piu'agraph: 
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MIRV  RE 


OF  EDK' 


AAMER,  AND  MIRHEPEERENTATION  TO  INDKATE  IN- 


RVREI) 


'RTATVR. — 


Prohibition  on  ealre  advertirino 

AND  MIRVRE  OE  EDic  NAMER. — No  person  may 
represent  or  imply  that  any  deposit  liability,  ob- 
ligation, ceriificate,  or  share  is  insured  or  guar- 
anteed by  the  Corporation,  if  such  deposit  liabil- 
ity, obligation,  certificate,  or  share  is  not  insured 
or  guaranteed  by  the  Corijoration — 

‘fi)  by  using  the  terms  Federal  De- 
posit’, Federal  Deposit  Insurance’,  Federal 
Deposit  Insurance  Corporation’,  any  com- 
bination of  such  terms,  or  the  abbreviation 
FDIC’  as  pa  rt  of  the  business  no.me  or  firm 
name  of  a ny  person,  i nclu  di  ng  a ny  co  rpo  ra - 
tion,  partnership,  business  trust,  associa- 
tion, or  other  business  entity;  or 

'fii)  by  using  such  terms  or  any  other 
terms,  sign,  or  syrrdml  as  pari  of  an  adver- 
tisement, solicitation,  or  other  document. 


FB) 

TIONR  OE 
knowingly 


Prohibition  on  mi  rre  ere  rent,  i - 
INRVRED  »s'7yl7Y'*S'. — No  person  may 
misrepresent — 
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‘'(i)  that  any  deposit  JiahiJity,  obliya- 
tion,  cetiificafe,  or  share  is  insured,  under 
this  Act,  if  such  deposit  liahility,  obligation, 
ceHificate,  or  share  is  not  so  insured;  or 

'fii)  the  extent  to  which  or  the  manner 
in  which  any  deposit  liability,  obligation, 
ceHificate,  or  share  is  insured  under  this 
Act,  if  such  deposit  liability,  obligation,  cer- 
tificate, or  share  is  not  so  insured,  to  the  ex- 
tent or  in  the  manner  represented. 

“(C)  Avtiiority  of  the  appropriate 
FEDERAL  HANKIFO  AOEECY. — Tlw  appropriate 
Federal  banking  agency  shall  have  enforcement 
authority  in  the  case  of  a violation  of  this  para- 
graph by  any  person  for  which  the  agency  is  the 
appropriate  Federal  banking  agency,  or  any  in- 
stitution-affiliated paHy  thereof 

“(D)  Corporation  avtiiority  ie  the  ap- 


propriate FEDERAL  BANKINO  AOENVY  EAILB  TO 


FOLLOW  RE(  'OMMENDA  TION. — 

“(i)  Recommendation. — TJw  Cor- 
poration may  recommend  in  writing  to  the 
appropriate  Federal  banking  agency  that 
the  agency  take  any  enforcement  action  au- 
thorized under  section  8 for  purposes  of  en- 
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forceynent  of  this  paragraph  with  respect  to 

any  person  for  which  the  agency  is  the  ap- 
/ 

" propriate  Federal  hanking  agency  or  any 
institution-affiliated  paHy  thereof 

‘fii)  Agency  response. — If  the  ap- 
propriate Federal  hanking  agency  does  not, 
within  30  days  of  the  date  of  receipt  of  a 
recomrnendaMon  under  clmise  (i),  take  the 
enforcement  action  with  respect  to  this 
paragraph  recommended  by  the  Coyyjoration 
or  provide  a plan  acceptable  to  the  Corpora- 
tion for  responding  to  the  situation  pre- 
sented, the  Coyyoration  may  take  the  rec- 
ommended enforcement  action  against  such 
person  or  institution-affilkited  party. 

“(E)  Addition.vl  Aurii()RiTY.—In  addition 
to  its  authority  under  subparagraphs  ((f  end 
(D),  for  purposes  of  this  paragraph,  the  Corpora- 
tion shall  have,  in  the  same  manner  and  to  the 
same  extent  as  with  respect  to  a State  non- 
rnend)er  insured  hank — 

“(i)  jurisdiction  over — 

“(I)  any  person  other  than  a per- 
son for  which  another  agency  is  the  ap- 
propriate Federal  hanking  agency  or 
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any  instituf ion-affiliated  pady  thereof; 
and 

‘fll)  any  person  that  aids  or 
abets  a violation  of  this  paragraph  by 
a person  desenbed  in  subelause  (I); 
and 

'fii)  for  purposes  of  enforcing  the  re- 
quirements of  th  is  paragraph,  the  authority 
of  the  Corporation  under — 

‘fl)  section  10(c)  to  conduct  in- 
vestigations; and 

‘fll)  subsections  (b),  (c),  (d)  and 
(i)  of  section  8 to  conduct  enforcement 
actions. 


'fF)  Other  Adioxs  preherved. — Xo 
provision  of  this  paragraph  shall  be  construed  as 
barring  any  action  otherwise  available,  under 
the  laws  of  the  United  States  or  any  State,  to 
any  Federal  or  State  agency  or  individual.". 

(b)  Fxe()R('e.]IE.\t  Orders. — Section  8(c)  oftlu  Fed- 
eral Deposit  Insurance  Act  (12  V.S.(\  1818(c))  is  amended 
by  adding  at  the  end  the  following  new  paragraph: 

'f4)  False  advertisix(i  or  .mispse  oe  .\a.mes 


TO  IXDKATE  IXSIJRED  STATES. — 


‘fA)  Temporary  order. — 
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''(i)  L\  (}EXEiUL.~If  a notice  of 

charges  setved  under  subsection  (b)(1)  speci- 

/ 

" fies  on  the  basis  of  pa rticidar  facts  that  any 
person  engaged  or  is  engaging  in  conduct 
described  in  section  18(a)(4),  the  Corpora- 
tion or  other  appropriate  Federal  banking 
agency  may  issue  a temporary  order  requir- 
ing — 

“(I)  the  immediate  cessation  of 
any  activity  or  practice  described, 
wh  ich  gave  rise  to  the  notice  of  charges; 
and 


‘dll)  affirmative  action  to  prevent 
any  fuiiher,  or  to  remedy  any  existing, 
violation. 


"(ii)  EffE(T  of  order.— Any  tem- 
porary order  issued  under  this  subpara- 
graph shall  take  effect  upon  semce. 


EfFE(  '771 1C 


PERIOD 


OE  TEMPORARY 


ORDER. — ^.4  temporary  order  issued  under  suh- 
})aragra})h  (A)  shall  remain  effective  and  en- 
forceable, pending  the  completion  of  an  admin  is- 
trative proceeding  pursu(n\t  to  subsection  (b)(1) 
in  connection  with  the  notice  of  charges — 
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“07  until  such  time  as  the  i'orporation 
or  other  appropriate  Federal  banking  agen- 
cy dismisses  the  charges  specified  in  such 
notice;  or 

“(ii)  if  a cease-and-desist  order  is 
issued  against  such  person,  until  the  effec- 
tive date  of  such  order. 

‘fO  Civil  moxey  pexalties. — Any  viola- 
tion of  section  18(a)(4)  shall  he  subject  to  civil 
money  penalties,  as  set  fotih  in  subsection  (i), 
except  that  for  any  person  other  than  an  insured 
depository  institution  or  an  institution-affiliated 
paAy  that  is  found  to  have  violated  this  para- 
graph, the  (h)rporation  or  other  appropriate  Fed- 
eral banking  agency  shall  not  be  required  to 
demonstrate  any  loss  to  an  insured  depository 
institution. 


(c)  UXEXEOIK'EABILITY  OE  CERTAIX  AdEEEMEXTS. 


Sectio)i  13(c)  of  the  Federal  Deposit  Insurance  Act  (12 
r.S.C.  I823((j)  is  amended  by  adding  at  the  end  the  fol- 
lowing new  paragraph: 


'fll)  VXEXEOm'EAHILITY  OE  ('EHTAIX  AOREE- 


MEXTB. — AVj  provision  contained  in  any  existing  or 
future  stand.Aill,  confidentiality,  or  other  agreement 
that,  directly  or  indirectly — 
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ciffecfs,  restricts,  or  limits  the  ability  of 

any  person  to  offer  to  acquire  or  acquire, 

/ 

“(B)  prohibits  any  person  from  offering  to 
acqu  ire  or  acquiring,  or 

“(C)  prohibits  any  person  from  using  any 
previously  disclosed  information  in  connection 


with  any  such  offer  to  acquire  or  aecjuisition  of 
all  or  part  of  any  insured  depository  institution,  in- 
cluding any  liabilities,  assets,  or  interest  therein,  in 
connection  with  any  transaction  in  which  the  Cor- 
poration exercises  its  authority  under  section  11  or 


13,  shall  be  enforceable  against  or  mipose  any  liabil- 
ity on  such  person,  as  such  enforcement  or  liability 
shall  be  contrary  to  public  policy.”. 


(d)  Technical  and  Conforming  Amendmkntu.- 


Section  18  of  the  Federal  Deposit  Insurance  Act  (12  U.B.C. 


1828)  is  amended — 


(1)  in  subsection  (a)(3) — 

(A)  by  striking  “this  sulmction”  the  first 
place  that  tenn  appears  and  inserting  “para- 
graph (1)”;  and 

(B)  by  striking  “this  subsection”  the  seeond 
place  that  term  appears  and  inseiiing  “para- 
graph (2)”;  and 
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(2)  in  tlw  heading  for  subsection  (a),  by  striking 
‘'iNsriiAXCK  Loao. — ’’  and  inserting  "‘Refresenta- 
Tioxs  OF  Deposit  Inavrasce. — 

SEC.  127.  COOPERATION  WITH  THE  FBI. 


Any  Federal  financial  regulatory  agency  shall  cooper- 
ate with  the  Federal  Bureau  of  Investigation  and  other  law 
enforcement  agencies  investigating  fraud,  misrepresenta- 
tion, and  malfeasance  with  respect  to  development,  adver- 
tising, and  sale  of  financial  products. 

SEC.  128.  ACCELERATION  OF  EFFECTIVE  DATE. 


Section  203  of  the  Financial  Services  Regulatory  Re- 
lief Act  of  2006  (12  U.S.C.  461  note)  is  amended  by  striking 
‘'October  1,  2011’'  and  inserting  “October  1,  2008”. 


SEC.  129.  DISCLOSURES  ON  EXERCISE  OF  LOAN  AUTHOR- 
ITY. 

(a)  In  General. — Not  later  than  7 days  after  the  date 
on  which  the  Board  exercises  its  authority  under  the  third 
paragraph  of  section  13  of  the  Federal  Reserve  Act  (12 
U.S.C.  343;  relating  to  discounts  for  individuals,  pariner- 
ships,  and  cot'jxmations)  the  Board  shall  provide  to  the 
Committee  on  Banking,  Housing,  and  Urban  Affairs  of  the 
Senate  and  the  Committee  on  Financial  Services  of  the 
House  of  Representat  ives  a report  which  includes — 

(1)  the  justification  for  exercising  the  authority; 

and 
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1 (2)  the  specific  terms  of  the  actions  of  the  Board, 

2 including  the  size  and  duration  of  the  lending,  avail- 

/ 

3 able  inforynation  concerniyig  the  value  of  any  collat- 

4 eyxd  held  with  y^espect  to  such  a loayi,  the  y^ecipieyit  of 

5 wayrayits  or  cnig  other  potential  equity  in  exchange 

6 for  the  locui,  ayid  any  expected  cost  to  the  taxpayers 

1 for  such  exercise. 

8 (h)  Peiuodk'  Updated. — The  Board  shall  provide  up- 

9 dates  to  the  Comyyiittees  specified  in  subsection  (a)  not  less 

10  fyxquently  thayi  oywe  eveyij  60  days  while  the  sidyect  loan 

1 1 is  outstayiding,  iyichiding — 

12  (1)  the  status  of  the  loan; 

13  (2)  the  value  of  the  collateral  held  by  the  Federal 

14  reseywe  bank  which  iyiitiated  the  loan;  aoid 

15  (3)  the  projected  cost  to  the  taxpayers  of  the  loan. 

16  (c)  CONEIDENTIALITY. — The  mfoyinatioyi  subynitted  to 

17  the  Congyess  under  this  section  shall  be  kept  confidcyitial, 

1 8 upon  the  written  request  of  the  Chaiyiyian  of  the  Board,  in 

19  which  case  it  shall  be  ynade  a vail  able  oydy  to  the  ChaB- 

20  persons  and  Rayikiyig  Meyyd)ey\s  of  the  Coynyyiittees  descyibed 

21  in  subsection  (a). 

22  (d)  Apple  ABILITY. — The  py'ovisioyis  of  this  section 

23  shall  be  in  foyce  for  all  uses  of  the  authoyity  provided  under 

24  section  13  of  the  Fedcyxd  Reseywe  Act  occurring  duriyig  the 

25  pey'iod  beginning  on  .)Rirch  f 2008  and  emding  on  the  after 
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the  date  of  enaeiryieni  of  this  Act,  and  reports  described  in 
subsection  (a)  shall  be  required  beginning  not  later  than 
30  dags  after  that  date  of  enactment,  with  respect  to  any 
such  exercise  of  authority. 

(e)  Sharing  of  Infoiulvtion. — Any  reports  required 
under  this  section  shall  also  be  submitted  to  the  Congres- 
sional Oversight  Panel  established  under  section  125. 

SEC.  130.  TECHNICAL  CORRECTIONS. 

(a)  In  General. — Section  128(b)(2)  of  the  Truth  in 
Lending  Act  (15  U.S.C.  1638(b)(2)),  as  amended  by  section 
2502  of  the  Mortgage  Disclosure  Improvement  Act  of  2008 
(Public  Law  110-289),  is  ameyided — 

(1)  in  subparagraph  (A),  by  striking  'Ln  the 
case'’  and  inserting  "‘Except  as  provided  in  subpara- 
graph (G),  in  the  case";  and 

(2)  by  amending  subparagraph  (G)  to  read  as 
follows: 

“(G)(i)  In  the  case  of  an  extension  of  credit 
relating  to  a plan  described  in  section  101  (53D) 
of  title  11,  United  States  Code — 

“(I)  the  requirements  of  subparagraphs 
(A)  through  (E)  shall  not  apply;  and 

“(II)  a good  faith  estimate  of  the  dis- 
closures required  under  subsection  (a)  shall 
be  made  in  accordance  with  regulations  of 
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the  Board  under  section  121(c)  befoi'C  such 

credit  is  extended,  or  shod  be  delivered  or 

/ 

^placed  in  the  mail  not  later  than  3 business 
daps  after  the  date  on  which  the  creditor  re- 
ceives the  written  application  of  the  con- 
sumer for  such  credit,  whichever  is  earlier, 
'fii)  If  a disclosure  statement  furnished 
within  3 business  days  of  the  written  application 
(as  provided  under  clause  (i)(II))  contains  an 
annual  percentaye  rate  which  is  subsequenth) 
rendered  inaccurate,  within  the  meaniny  of  sec- 
tion 107(c),  the  creditor  shall  furnish  another 
disclosure  statement  at  the  time  of  settlement  or 
consummation  of  the  transaction. 

(b)  Effei^tive  Datf. — The  amendments  made  by  sub- 
section (a)  shall  take  effect  as  if  included  in  the  amendments 
made  by  section  2502  of  the  Moityaye  Disclosure  Improve- 
ment Act  of 2008  (Public  Law  110-289). 


SEC.  131.  EXCHANGE  STABILIZATION  FUND  REIMBURSE- 


MENT. 

(a)  I\FlMF>l  RHFMFST. — The  Secretary  shall  reimburse 
the  E.rchanye  Stabilization  Eund  established  under  section 
5302  of  title  31,  United  States  Code,  for  any  funds  lhat 
arc  used  for  the  Treasury  Moneq  Market  Eunds  (luaranly 
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1 Pr()(/r(iiii  for  th(  Voiied  States  nioneij  taarket  mutual  fund 

2 indust)-!/,  from  funds  U)id(  r this  Act. 

3 (h)  Limits  ox  Vsk  of  Emtiaxof  Stahilizatiox 

4 Frxi). — The  Secreiarij  is  prohibited  fro}n  using  the  Ex- 

5 ctuoige  Sted)itizafion  Eund  for  the  esf(d)tishme)d  of  any  fu- 

6 tio'C  guaranfi)  progra})is  for  the  United  States  nioneij  )nar- 

7 ket  )nufuat  fund  industry. 

8 SEC.  132.  AUTHORITY  TO  SUSPEND  MARK-TO-MARKET  AC- 

9 COUNTING. 

10  (a)  ArrilOFITY. — 77/r  Securities  and  Exchange  Com- 

11  tnissio)}  sJudt  have  the  authority  under  the  securities  laws 

12  (as  suet)  term  is  defined  in  section  3(a)(47)  of  the  Securities 

13  E.rchange  Act  of  1934  (15  U.S.U.  78c(a)(47))  to  suspend, 

14  l)y  rule,  regulation,  or  order,  the  application  of  Statement 

15  Xu)id)er  157  of  the  Einaneiat  Accounting  Standards  Board 

16  for  any  issuer  (as  such  term  is  defined  in  section  3(a)(8) 

17  of  such  Act)  or  with  respect  to  any  class  or  category  of 

18  tran.saetion  if  the  ('ofnmission  deterniines  that  is  necessary 

19  or  appropriate  in  the  public  interest  and  is  consistent  with 

20  t]}e  protection  of  investors. 

21  (b)  Sa\'1\gs  Pfovisiox. — Xothing  in  subsection  (a) 

22  sl}aU  be  (‘onstrued  to  restrict  or  liinit  (my  authority  of  tiu 

23  Se(mriti(’s  and  E.r<‘hange  Uom m ission  under  secut'ities  lau's 

24  as  in  effect  on  the  date  of  en(t(‘tn\ent  of  this  Act. 
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SEC.  133.  STUDY  ON  MARK-TO-MARKET  ACCOUNTING. 

(a)  8tit)Y. — The  Insecurities  and  Exchange  Commis- 
sion, in  consultation  with  the  Board  and  the  Secretary, 
shall  conduct  a study  on  mark-to-market  accounting  stand- 
ards as  provided  in  State?nent  Number  157  of  the  Financial 
Accounting  Standards  Board,  as  such  standards  are  appli- 
cable to  fina  ncial  institutions,  including  depository  institu- 
tions. Such  a study  shall  consider  at  a minimum — 

(1)  the  effects  of  such  accoun  ting  standards  on  a 
financial  institution  ’s  balance  sheet; 

(2)  the  impacts  of  such  accounting  on  bank  fail- 
ures in  2008; 

(3)  the  impact  of  such  standards  on  the  quedity 
of  financial  information  available  to  investors; 

(4)  the  process  used  by  the  Financial  Accounting 
Standards  Board  in  developing  accounting  standards; 

(5)  the  advisability  and  feasibility  of  modifica- 
tions to  such  standards;  and 

(6)  alternative  accounting  standards  to  those 
provided  in  such  Statement  Number  157. 

(b)  Report. — 77?e  Securities  and  Exchange  Commis- 
sion shall  subm  it  to  Congress  a repoii  of  such  study  before 
the  end  of  the  90-day  period  beginning  on  the  date  of  the 
enactment  (f  this  .ict  containing  the  findings  and  deter- 
minations of  the  Commission,  including  such  administra- 
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five  and  legislative  reeornmendafions  as  the  Conunission  de- 
tenu ines  appropriate. 

SEC.  134.  RECOUPMENT. 

Upon  the  expiration  of  the  5-year  period  beginning 
upon  the  date  of  the  enactment  of  this  Act,  the  Director  of 
the  Office  of  Management  and  Budget,  in  consultation  with 
the  Director  of  the  Congressional  Budget  Office,  shall  sub- 
mit a repo)i  to  the  (^ongress  on  the  net  amount  within  the 
Troubled  Asset  Relief  Program  under  th  is  Act.  In  any  case 
where  there  is  a shortfall,  the  President  shall  submit  a legis- 
lative proposal  that  recoups  from  the  financial  industry  an 
amount  equal  to  the  shorifall  in  order  to  ensure  that  the 
Troubled  As.net  Relief  Program  does  not  add  to  the  deficit 
or  national  debt. 


SEC.  135.  PRESERVATION  OF  AUTHORITY. 

With  the  exception  of  section  131,  nothing  in  this  Act 
may  be  construed  to  limit  the  authority  of  the  Secretary 
or  the  Board  under  any  other  provision  of  law. 

SEC.  136.  TEMPORARY  INCREASE  IN  DEPOSIT  AND  SHARE 
INSURANCE  COVERAGE. 


(a)  Federal  Deposit  Ieseraxce  Act;  Temporary 


IscREASE  L\  Deposit  Ixseramtl — 


(1)  IS('REASEI)  AMOEST. — Effective  only  during 
the  period  beginning  on  the  date  of  enactment  of  this 
Act  and  ending  on  December  31,  2009,  section 
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11(a)(1)(E)  of  the  Federal  Deposit  Insurance  Act  (12 
U.S.d.  1821(a)(1)(E))  shall  apply  with  ‘‘$250,000'’ 
su  hsti  hi  ted  fo  r ‘ ‘$ 100,000”. 

(2)  Temporary  increark  not  to  be  (consid- 
ered EOR  SETT  I NO  ASSESSMENTS. — The  temporary 
increase  in  the  standard  maximum  deposit  insurance 
amount  made  under  paragraph  (1)  shall  not  he  taken 
into  account  by  the  Board  of  Directors  of  the  Cor- 
poration for  purposes  of  setting  assessments  under 
section  7(h)(2)  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1817(h)(2)). 

(3)  Borrowing  limits  temporarily  lifted. — 
During  the  period  heginning  on  the  date  of  enactment 
of  this  Act  and  ending  on  December  31,  2009,  the 
Board  of  Directors  of  the  Corporation  may  request 
from  the  Secretary,  and  the  Secretary  shall  approve, 
a loan  or  loans  in  an  amount  or  amounts  necessary 
to  carry  out  this  subsection,  without  regard  to  the 
limitations  on  such  horroiving  under  section  14(a) 


9 


and  15(c)  of  the  Eedeivl  Deposit  Insu?vnce  Act  (B 
U.S.C.  1824(a),  1825(c)). 

(h)  Federal  Credit  Union  A(T;  Temporary  In- 
( CREASE  IN  Share  1nsvran(ce. — 

(1)  iNi'REASED  AMOUNT. — Effective  only  during 
the  period  heginning  on  the  date  of  enactment  of  this 
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Ad  and  ending  on  December  31,  2009,  section 
207(k)(5)  of  the  Federal  Credit  Union  Act  (12  U.S.('. 
1787(h)(5))  shall  apply  with  “$250,000”  substituted 
for  “$100,000”. 


(2)  Temporary  l\('rease  sot  to  he  ('ossid- 

EREI)  EOR  SETTISO  ISHVRASOE  PREMHA1  (TIARilEH 
ASI)  INHVRASCE  DEPOSIT  ADJVHTMESTH. — The  tem- 
porary increase  in  the  standard  maximum  share  in- 
surance amount  made  under  paragraph  (1)  shall  not 
be  taken  into  account  by  the  National  Credit  Union 
Administration  Board  for  purposes  of  setting  insur- 
ance premium  charges  and  share  insurance  deposit 
adjustments  under  section  202(c)(2)  of  the  Federal 
(Ir.dit  Union  Act  (12  U.S.(\  1782(c)(2)). 

(3)  Borrowiso  limpth  temporarily  LIETEI). — 
During  the  period  beginning  on  the  date  of  enactment 
of  this  Act  and  ending  on  December  31,  2009,  the  Na- 
tional Credit  Union  Administration  Board  may  re- 
quest from  the  Secretary,  and  the  Secretary  shall  ap- 
prove, a loan  or  loans  in  an  a)nount  or  amounts  nec- 
essary to  carry  out  this  subsection,  without  regard  to 
the  limitations  on  such  borrowing  under  section 
203(d)(1)  of  the  Federal  Credit  Union  Act  (12  U.S.C. 


1783(d)(1)). 
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(c)  XOT  FOR  UfK  IX  IXFFiTIOX  AI)JI\HTMFXTS. — TJlC 


temporary  increase  in  the  standard  maximum  deposit  in- 

/ 

sura  nee  amoiuit  made  under  this  section  shad  not  be  used 
to  make  any  inflation  adjustment  under  section  11(a)(1)(F) 
of  the  Federal  Deposit  Insurance  Act  (12  U.A.C. 
1821(a)(1)(F))  for  purposes  of  that  Act  or  the  Federal  Cred- 
it Un  ion  Act. 

TITLE  II— BUDGET  RELATED 
PROVISIONS 


SEC.  201.  INFORMATION  FOR  CONGRESSIONAL  SUPPORT 
AGENCIES. 

Upon  recpiest,  and  to  the  extent  otherwise  consistent 
with  law,  all  information  used,  by  the  Secretary  in  connec- 
tion with  activities  authorized  under  this  Act  (including 
the  records  to  which  the  Comptroller  General  is  entitled 
under  this  Act)  sludl  be  made  available  to  congressional 
suppoii  agencies  (in  accordance  with  their  obligations  to 
suppoii  the  (h)ngress  as  set  out  in  their  authorizing  stat- 
utes) for  the  purposes  of  assisting  the  committees  of  Con- 
gress with  conducting  oversight,  monitoring,  and  analysis 
of  the  activities  authorized  under  th  is  Act. 
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SEC.  202.  REPORTS  BY  THE  OFFICE  OF  MANAGEMENT  AND 
BUDGET  AND  THE  CONGRESSIONAL  BUDGET 
OFFICE. 


(a)  Reports  by  the  Oeek'e  of  Mas.{(h:mest  aed 
Budget. — Within  60  daijs  of  the  first  exercise  of  the  au- 
thoritij  granted  in  section  101(a),  but  in  no  ease  later  than 
December  31,  2008,  and  semiannuaUg  thereafter,  the  Office 
of  Management  and  Budget  sJadl  repoti  to  the  President 
and  the  Congress — 

(1)  the  estimate,  notwithstanding  section 
502(5) (F)  of  the  Federal  Credit  Reform  Act  of  1990 
(2  r.S.(\  661a(5)(F)),  as  of  the  first  business  dag 
that  is  at  least  30  dags  prior  to  the  is.suance  of  the 
repoF,  of  the  cost  of  the  troubled  assets,  and  guaran- 
tees of  the  troubled  assets,  determined  in  accordance 
with  section  123; 

(2)  the  information  used  to  derive  the  estimate, 
including  assets  purchased  or  guaranteed,  prices  paid, 
revenues  received,  the  i in  pact  on  the  deficit  and  debt, 
and  a description  ofang  outstanding  commitments  to 
purchase  troubled  assets;  and 

(3)  a detailed  analgsis  of  how  the  estimate  has 
changed  from  the  previous  repoii. 

Beginning  with  the  second  repoii  under  subsection  (a),  the 
Office  (f  Management  and  Budget  shall  explain  the  dif- 
ferences between  the  ('ongressional  Budget  Office  estimates 
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delivered  in  accordance  with  subsection  (1))  and.  prior  Ojflce 


of  Management  a nd  Budget  estimates. 


/ 

(b)  Reports  by  the 


CONdREBBIONAL  BUDGET  OE- 


EIUE. — mthin  45  days  of  receipt  by  the  Congress  of  each 
repori  from  the  Office  of  Management  and  Budget  under 
subsection  (a),  the  Congressional  Budget  Office  shall  report 
to  the  Congress  the  Congressional  Budget  Office’s  assessment 
of  the  report  submitted  by  the  Office  of  Management  and 
Budget,  including — 

(1)  the  cost  of  the  troubled  assets  and  guarantees 
of  the  troubled  assets, 

(2)  the  information  and  valuation  methods  used 
to  calculate  such  cost,  and 

(3)  the  impact  on  the  deficit  and  the  debt. 

(c)  Finanuial  Expertise. — In  carrying  out  the  du- 
ties in  th  is  subsection  or  performing  analyses  of  activities 
under  this  Act,  the  Director  of  the  Congressional  Budget 
Office  may  employ  personnel  and  procure  the  services  of 
expeHs  and  consultants. 

(d)  Authorization  oe  Appropriations. — There  are 
authorized  to  be  appropriated  such  sums  as  may  be  nec- 
essary to  produce  reports  required  by  this  section. 
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SEC.  203.  ANALYSIS  IN  PRESIDENTS  BUDGET. 

(a)  Is  (jESEHAL. — Section  ll()5(a)  of  title  31,  United 
States  Code,  is  amended  by  adding  at  the  end  the  following 
new  paragraph: 

'f35)  as  supplementary  materials,  a separate 
analysis  of  the  budgetary  effects  for  all  prior  fiscal 
years,  the  current  fiscal  year,  the  fiscal  year  for  whieJ} 
the  budget  is  subinitted,  and  ensuing  fiscal  years  of 
the  actions  the  Secretary  of  the  Treasury  has  taken  or 
plans  to  take  using  any  authority  provided  in  the 
Emergency  Economic  Stabilization  Act  of  2008,  in- 
cluding— 

an  estimate  of  the  current  value  of  all 
assets  purchased,  sold,  and  guaranteed  under  the 
authority  provided  in  the  Emergoicy  Economic 
Stabilization  Act  of  2008  using  methodology  re- 
quired by  Ihe  Eederal  Credit  Reform  Act  of  1990 
(2  U.S.(\  6' 67  et  seq.)  and  section  123  of  the 
Emergency  Economic  Stabilization  Act  of  2008; 

'dl>)  an  estimate  of  the  deficit,  the  debt  held 
by  the  public,  and  the  gross  Eederal  debt  using 
methodology  required  by  the  Eederal  Credit  Re- 
form Act  of  1990  and  section  123  of  the  Emer- 
gency  Econo fnic  Stabilization  Act  of  2008; 

'f(')  an  estimate  of  the  current  v(due  of  all 
assets  purchased,  sold,  and  guaranteed  under  the 


HR  1424  EAS 


1 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


authority  provided  in  the  Emergency  Economic 

Stahilization  Act  of  2008  calculated  on  a cash 
/ 

basis; 

‘fD)  a revised  estimate  of  the  deficit,  the 
debt  held  by  the  public,  and  the  gross  Federal 
debt,  substituting  the  cash-based  estimates  in 
subparagraph  (C)  for  the  estimates  caEulated 
under  subparagraph  (A)  pursuant  to  the  Federal 
Credit  Reform  Act  of  1990  and  section  123  of  the 
Emergency  Ecofiomic  Stabilization  Act  of  2008; 
and 

“(E)  the  portion  of  the  deficit  which  can  be 
attributed  to  any  action  taken  by  the  Secretary 
using  authority  provided  by  the  Emergency  Eco- 
nomic Stabilization  Act  of  2008  and  the  extent 
to  which  the  change  in  the  deficit  since  the  most 
recent  estimate  is  due  to  a reestimate  using  the 
methodology  required  by  the  Federal  Credit  Re- 
foryyi  Act  of  1990  and  section  123  of  the  Emer- 
gency Economic  Stabilization  Act  of  20083’ 

(1))  (9)NSUl/rATl()N. — In  implementing  this  section,  the 
Director  of  Office  of  Management  and  Budget  shall  consult 
periodically,  but  at  least  annually,  with  the  Committee  on 
the  Budget  of  the  House  of  Representatives,  the  (’ommittee 
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on  the  Budget  of  the  Senate,  and  the  Divevtor  of  the  Con- 
gressional Budget  Offiee. 

(e)  EFFEi'TlVK  Date. — This  seetion  and  the  amend- 
ment made  by  this  seetion  shall  apply  beginning  with  re- 
speet  to  the  fi seal  year  2010  budget  submission  of  the  Presi- 
dent. 


SEC.  204.  EMERGENCY  TREATMENT. 

All  provisions  of  this  Aet  are  designated  as  an  emer- 
geney  reiiuirement  and  neeessary  to  meet  emergeney  needs 
pursuant  to  .seetion  204(a)  of  S.  Con.  Hes  21  (110th  Con- 
gress), the  eoneurrent  resolution  on  the  budget  for  fiseal  year 
2008  and  re.sei.ssions  of  any  amounts  provided  in  this  Aet 
.sh(dl  not  be  eounted  for  purposes  of  budget  enforcement. 

TITLE  III— TAX  PROVISIONS 


SEC.  301.  GAIN  OR  LOSS  FROM  SALE  OR  EXCHANGE  OF  CER- 
TAIN PREFERRED  STOCK. 

(a)  Ix  (tFSFFAL. — For  purposes  of  the  Internal  Rev- 
enue Code  of  1986,  gain  or  lo.ss  from  the  .side  or  exchange 
of  any  applicable  preferred  stock  by  any  applicable  finan- 
cial institution  shall  be  treated  as  ordinary  income  or  lo.s.s. 

(b)  Afflkablf  Prffffrfi)  Btoi'k.— For  purposes  of 
this  .section,  the  term  'bipjdieidde  preferred  .stock'’  means 
any  .stock — 

(1)  which  is  priferred  .stock  in — 
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(AJ  tile  Federal  National  Mortgage  Associa- 
tion, established  pursuant  to  the  Federal  Na- 
/ 

tional  Mortgage  Associalion  Charter  Act  (12 
U.S.C.  1716  et  seq.),  or 

(B)  the  Federal  Home  Loan  Mortgage  Cor- 
poration, established  pursuant  to  the  Federal 
Home  Loa/n  Mortgage  Corporation  Act  (12 
U.S.C.  1451  et  seq.),  and 
(2)  which — 

(A)  was  held  by  the  applicable  financial  in- 
stitution on  Septeynber  6,  2008,  or 

(B)  was  sold  or  exchanged  by  the  applicable 
financial  institution  on  or  after  January  1, 
2008,  and  before  September  7,  2008. 

(c)  Applicable  Financial  iNBTiTurioN. — For  pur- 
poses of  this  section: 

(1)  In  general. — Except  as  provided  in  para- 
graph (2),  the  term  ‘'applicable  financial  institution  '’ 
means — 

(A)  a financial  institutiori  referred  to  in 
section  582(c)(2)  of  the  Internal  Revenue  Code  of 
1986,  or 

(B)  a depository  institution  holding  com- 
pany (as  defined  in  .section  S(w)(l)  of  the  Fed- 
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eml  Deposit  Insurance  Act  (12  r.S.(\ 

W13(w)(l))). 

(2)  SrK('IAL  RULES  FOR  ('ERTAIX  SALES. — In 


the  case  of- — 

(A)  a sale  or  exchange  described  in  sut)- 
secfion  (b)(2)(B),  an  entity  shall  be  treated  as  an 
applicable  financial  institution  only  if  it  was  an 
entity  described  in  subparagraph  (A)  or  (B)  of 
paragntph  (1)  at  the  time  of  the  sale  or  ex- 
change, and 

(B>)  a sale  or  exchange  after  September  6, 
2()()8,  of  preferred  stock  described  in  subsection 
(b)(2)(A),  an  entity  shall  be  treated  as  an  appli- 
cable financial  institution  only  if  it  was  an  enti- 
ty described  in  subparagraph  (A)  or  (B)  of  pa ra- 
graph  (1)  at  all  times  during  the  period  begin- 
ning on  September  6,  2008,  and  ending  on  the 
date  of  the  sale  or  exchange  of  the  preferred  stock. 


(d)  Srfjlal  Bulk  for  Dfrtai.x  Property  Xot 
Held  ox  Septemrer  0,  2008. — The  Secrct(0'y  of  the 
Treasury  or  the  Secretary’s  delegate  tnay  extend  the  appli- 
cation of  this  section  to  all  or  a portion  of  the  gain  or  loss 
from  a sale  or  exchange  ///  (0}y  case  where — 

(1)  an  applicable  financial  institution  sells  or 
exchanges  apj)lic(d)l(  })referred  stock  after  Septonber 
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1 6,  2008,  ivhich  the  applicahle  financial  institution 

2 did  not  hold  on  such  date,  but  the  basis  of  which  in 

/ 

3 the  hands  of  the  applicable  financial  institution  at 

4 the  tune  of  the  sale  or  exchange  is  the  same  as  the 

5 basis  in  the  hands  of  the  person  which  held  such  stock 

6 on  such  date,  or 

1 (2)  the  applicable  financial  institution  is  a part- 

8 7ier  in  a partnership  which — 

9 (A)  held  such  stock  on  September  6,  2008, 

10  and^  later  sold  or  exchanged  such  stock,  or 

1 1 (B)  sold  or  exchanged  such  stock  during  the 

12  period  described  in  subsection  (b)(2)(B). 

13  (e)  Re(tIUjjVT()ry  Authority. — The  Secretary  of  the 

14  Treasury  or  the  Secretary’s  delegate  may  prescribe  such 

15  guidance,  ndes,  or  regulations  as  are  necessary  to  carry  out 

1 6 the  p u eposes  of  this  section . 

17  (f)  Effective  Date.— This  section  shall  apply  to 

18  sales  or  exchanges  occurrmg  after  Deceynber  31,  2007,  in 

19  taxable  years  ending  after  such  date. 
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SEC.  302.  SPECIAL  RULES  FOR  TAX  TREATMENT  OF  EXECU- 
TIVE COMPENSATION  OF  EMPLOYERS  PAR- 
TICIPATING IN  THE  TROUBLED  ASSETS  RE- 
LIEF PROGRAM. 

(a)  Demal  of  DEDl  ’d'lox. — Subsection  ()n)  of  sec- 


tion 162  of  the  Internal  Revenue  Rode  of  1986  is  amended 
hif  adding  at  the  end  the  following  new  paragraph: 

‘fo)  Special  pi  le  for  applkatiox  to  em- 
ployers PARTKTPATIXO  IS  THE  TROI  BLED  ASSETS 


RELIEF  PROOIL  LI/. — 

U 7.V  OESERAL. — In  the  case  of  an  appli- 
cable emplogep  no  deduction  sladl  be  allowed 
under  this  chapter — 

“09  io  the  ease  of  executive  remunera- 
tion for  ang  applicable  ta.rable  gear  which 
is  attributable  to  services  perfonned  bg  a 
covered  executive  during  such  applicable 
taxable  gear,  to  the  extent  that  the  amount 
of  such  remuneratio}i  exceeds  $500,000,  or 
“00  ip  the  ease  of  deferred  deduction 
executive  remuneration  for  ang  ta.rable  gear 
for  services  petformed  during  ang  applica- 
ble taxable  gear  bg  a covered  executive,  to 
the  e.rtent  that  tla  amount  of  such  remu- 
neration exceeds  $500,000  reduced  (but  not 
below  zero)  bg  th<  sum  of — 
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“(I)  the  executive  remuneration 
for  such  applicable  taxable  year,  plus 

/ 

" ‘fJI)  the  portion  of  the  deferred 

deduction  executive  remuneration  for 
such  services  which  was  taken  into  ac- 
count under  this  clause  in  a preceding 
taxable  year. 

‘fB)  Aiauj CABLE  EMPLOYER. — For  pur- 
poses of  this  paragraph — 

'fi)  In  general. — Except  as  provided, 
in  clause  (ii),  the  term  ‘applicable  em- 
ployer means  any  employer  from  whom  1 
or  more  troubled  assets  are  acquired  under 
a program  established  by  the  Secretary 
under  section  101(a)  of  the  Emergency  Eco- 
nomic Stabilization  Act  of  2008  if  the  ag- 
gregate amount  of  the  assets  so  acquired  for 
all  taxable  years  exceeds  $300,000,000. 

“(ii)  Disregard  oe  certain  ari^etb 

SOLI)  THROUGH  DIRECT  PURCHASE. — If  the 
only  sales  of  troubled  assets  by  an  employer 
under  the  program  described  in  clause  (i) 
are  through  1 or  more  direct  purchases 
(within  the  meaning  of  section  113(c)  of  the 
Emergency  Economic  Stabilization  Act  of 
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2008),  such  assets  shall  not  he  taken  into 
account  under  clause  (i)  in  determining 
whether  the  emploger  is  an  appliadde  em- 
ployer for  purposes  of  this  paragraph. 

'fiii)  A(^(^RE(iATI()\  RI  LES. — Two  or 
more  persons  who  are  treated  as  a single 
employer  under  subsection  (h)  or  (c)  of  sec- 
tion 414  shall  he  treated  as  a single  em- 
ployer, except  that  i)i  applying  section 
15 63 (a)  for  purposes  of  either  such  sub- 
section, paragraphs  (2)  and  (3)  thereof  shall 
he  disregarded. 

'f(')  Applicable  ta}L{hle  year. — For 
purposes  of  this  paragraph,  the  tenn  'applicable 
taxable  year  means,  with  respect  to  any  em- 
ployer— 

"(i)  the  first  taxable  year  of  the  em- 
ployer— 

"(I)  which  includes  any  potiion  of 
the  period  during  which  tJw  authorities 
under  section  101(a)  (f  the  Einergcncy 
Fjconomic  Stabilization  Act  of  2008 
are  in  effect  (determined  under  section 
120  thereof),  and 
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''(II)  in  which  the  aggregate 
amount  of  troubled  assets  acquired 
from  the  employer  during  the  taxable 
year  pursuant  to  such  authorities 
(other  than  assets  to  which  subpara- 
graph (B)(ii)  applies),  when  added  to 
the  aggregate  amount  so  acquired  for 
all  preceding  taxable  years,  exceeds 
$300,000,000,  and 

“(ii)  any  subsequent  taxable  year 
which  includes  any  poHion  of  such  period. 
"(D)  Covered  executive. — For  purposes 
of  this  pa  ragraph — 

"(i)  In  general. — Ihe  teryn  'covered 
executive’  means,  with  respect  to  any  appli- 
cable taxeible  year,  any  employee — 

"(I)  who,  at  any  time  during  the 
portion  of  the  taxable  year  during 
which  the  authorities  under  section 
101(a)  of  the  Emergency  Economic 
Stabilization  Act  of  2008  are  in  effect 
(determined  under  section  120  thereof), 
is  the  chief  executive  officer  of  the  ap- 
plicable employer  or  the  chief fOutncial 
officer  of  the  applicable  eni player,  or 
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an  individual  acfinfj  in  cither  such  ca- 
pacifij,  or 

ivho  is  described  i}i  clause 

(ii). 

''(ii)  Hkuieht  (ompessatki)  employ- 
ees.— ^.1//  employee  is  described  in  this 
clause  if  the  eniplcijee  is  I of  the  3 highest 
compensated  officers  of  the  applicable  ern- 
ploger  for  the  taxable  gear  (other  than  an 
individual  described  in  clause  (i)(I)),  deter- 
mined— 

'bl)  on  the  basis  of  the  share- 
holder diselosure  rules  for  compensa- 
tion under  the  Securities  Exchange  Act 
of  1934  (without  regard  to  whether 
those  rules  apply  to  the  employe  if  and 
“(II)  by  only  taking  into  account 
employees  employed  during  the  poiiion 
of  the  taxable  year  described  in  clause 
(i)(I). 

“(Hi)  Employee  remmss  ( covered 
EXEA'rriVE. — If  an  employee  is  a covered 
executive  with  respect  to  an  applicable  em- 
j)loyer  for  any  applicidile  taxable  year,  such 
employee  sladl  be  treated  as  a covered  execu- 


•HR  1424  EAS 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 


105 


tive  with  respect  to  such  ernployer  for  all 

subsequent  applicable  taxable  years  and  for 
/ 

'all  subsequent  taxable  years  in  which  de- 
ferred deduction  executive  remuneration 
with  respect  to  services  performed  in  all 
such  applicable  taxable  years  would  (but  for 
this  paragraph)  be  deductible. 

“(E)  Executive  remuneration. — For 
putq)oses  of  this  paragraph,  the  term  ‘executive 
remuneration’  means  the  applicable  employee  re- 
muneration of  tJie  covered  executive,  as  deter- 
mined under  paragraph  (4)  without  regard  to 
subparagraphs  (B),  (C),  and  (D)  thereof  Such 
teiTn  shall  not  include  any  deferred  deduction  ex- 
ecutive remuneration  with  respect  to  services  per- 
formed in  a prior  applicable  taxable  year. 

“(F)  Deeerrei)  deduction  executive 
REMUNERATION. — For  purposes  of  this  para- 
graph, the  term  ‘deferred  deduxtion  executive  re- 
muneration’ means  remuneration  which  would 
be  executive  reAnuneration  for  semces  performed, 
in  an  applicable  taxable  year  but  for  the  fact 
that  the  deduction  under  this  chapter  (deter- 
mined without  regard  to  this  paragraph)  for 
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such  I'emunerution  is  (lUoivdblc  iu  a subsaiueni 
taxable  year. 

“((t)  Coordisatios. — Rules  si)uilar  to  the 
rules  of  subparagraphs  (F)  and  (ir)  of  paragraph 
(4)  shall  apply  for  purposes  of  this  paragraph. 

‘4 II)  REdVLATORY  Al  THORlTY. — The  Sec- 
retary may  prescribe  .mch  guidanee,  rule.s,  or 
regulations  as  are  necessary  to  carry  out  the 
purposes  of  this  paragraph  and  the  Emergency 
Economic  Stabilization  Act  of  2()()8,  including 
the  extent  to  which  this  paragraph  applies  in  the 
case  of  any  acquisition,  merger,  or  reorganiza- 
tion of  an  applicable  employer.') 

(b)  (jOLDKN  PARAi'UVTE  RVLE. — Section  280(r  of  the 
Internal  Revenue  Code  of  1986  is  amended — 

(1)  by  redesignating  subsection  (e)  as  sulmction 
if),  and 

(2)  by  inseniing  after  subsection  (d)  the  following 
new  subsection: 

'fe)  SpEiiAL  Rule  eor  Arrlkatiox  to  Employers 
Partklpatiso  l\  the  Troubled  Assets  Reliee  Pro- 


ora  m. — 

'fl)  L\  (HLXERAL. — In  the  case  of  the  .severance 
from  employment  of  (t  covered  executive  of  an  apfdi- 
cable  employer  during  the  period  during  which  the 
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authorities  under  section  101(a)  of  the  Emergency 

Economic  Stabilization  Act  of  2008  are  in  effect  (de- 
/ 

terminedminder  section  120  of  such  Act),  th  is  section 
shall  he  applied  to  payments  to  such  executive  with 
the  following  modifications: 

‘fA)  Any  reference  to  a disqualified  indi- 
vidual (other  than  in  subsection  (c))  shall  be 
treated  as  a reference  to  a covered  executive. 

“(B)  Any  reference  to  a change  described  in 
subsection  (b)(2)(A)(i)  shall  be  treated  as  a ref- 
erence to  an  applicable  severance  from  emphy- 
ment  of  a covered  executive,  and  any  reference  to 
a payment  cofitingent  on  such  a change  shall  be 
treated  as  a reference  to  any  payment  made  dur- 
ing an  applicable  taxable  year  of  the  employer 
on  account  of  such  applicable  severance  from  em- 
ployment. 


“(C)  Any  reference  to  a corporation  shall  be 
treated  as  a reference  to  an  applicable  employer. 

“(D)  The  provisions  of  subsections 
(h)(2)(C),  (b)(4),  (b)(5),  and  (d)(5)  .shall  not 
apply. 


“(2)  Definitions  and  speiial  rules. — Eor 


pur})oses  of  th  is  subsection: 
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"'(A)  Defimtioxs. — Any  fenn  used  in  this 
subsection  which  is  also  used  in  section 
l()2(m)(5)  shall  have  the  meaning  given  such 
term  bg  such  section. 


‘Y/>V  ArriKWHLE 


,SEVERA\('E  FEOM  FM- 


FLOYMFXT. — The  term  ‘applicable  severance  from 
emplogmenT  means  any  severance  fro)n  employ- 
ment of  a covered  executive — 

“(i)  by  reason  of  an  in  voluntary  tenni- 
nation  of  the  executive  by  the  employer,  or 
“(ii)  in  connection  with  any  bank- 
ruptcy, liquidation,  or  receivership  of  the 
employer. 

“(C)  COOHDI.XATION  AM)  OTIIFH  FVLFS. — 
“(i)  lx  (JFXFFAL. — If  a payment 
which  is  treated  as  a parachute  payment  by 
reason  of  this  subsection  is  also  a parachute 
payment  determined  without  regard  to  this 
subsection,  this  subsection  shall  not  apply  to 
such  payment. 

“(i i ) RFJUIL.  l TOFY  .1 1 rrHOHITY. — llw 


Secretiu-y  may  prescribe  such  guidance, 
rules,  or  regulations  as  are  necessary — 

“(I)  to  carry  out  the  purposes  of 
this  subsection  and  the  lAnergency 
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Economic  Stabilizatmn  Act  of  2008, 
including  the  extent  to  which  this  sub- 

/ 

section  applies  in  the  case  of  any  ac- 
quisition, merger,  or  reorganization  of 
an  applicahU  employer, 

‘fll)  to  apply  this  section  and 
section  4999  in  cases  where  one  or 
more  payments  with  respect  to  any  in- 
dividual are  treated  as  parachute  pay- 
ments by  reason  of  this  subsection,  and 
other  payments  with  respect  to  such  in- 
dividual are  treated  as  parachute  pay- 
rnents  under  this  section  without  re- 
gard to  this  subsection,  and 

“(III)  to  prevent  the  avoidance  of 
the  application  of  this  section  through 
the  mischaracterization  of  a severance 
finm  employment  as  other  than  an  ap- 
plicabk  severance  from  employment. 

(c)  Effective  Dateis. — 

(1)  In  general. — The  amendment  made  by  sub- 
section (a)  shall  apply  to  taxable  years  ending  on  or 
afler  the  date  of  the  enactment  of  this  Act. 

(2)  Golden  paraciii  te  rule. — Tlw  amend- 
ments made  by  subsection  (b)  shall  apply  to  payments 
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ivifh  respect  to  severances  occurring  during  the  period 
during  which  the  authorities  under  section  10 1(a)  of 
this  Act  are  in  effect  (determined  under  section  120 
of  th  is  Act). 

SEC.  303.  EXTENSION  OF  EXCLUSION  OF  INCOME  FROM  DIS- 
CHARGE OF  QUALIFIED  PRINCIPAL  RESI- 
DENCE INDEBTEDNESS. 

(a)  Extexsiox. — Aubparagraph  (E)  of  section 
108(a)(1)  of  the  Internal  Revenue  Code  of  1986  is  amended 
hg  striking  ''January  f 2010'’  and  inseaiing  "January  1, 
2013”. 

(b)  Effective  Date. — The  amendment  made  by  this 
section  .Jaill  apply  to  discharges  of  indebtedness  occurring 
on  or  after  January  1,  2010. 

DIVISION  B— ENERGY  IMPROVE- 
MENT AND  EXTENSION  ACT 
OF  2008 

SECTION  1.  SHORT  TITLE,  ETC. 

(a)  Short  Tetle. — This  division  may  be  cited  as  the 
"Energy  Improvememt  and  Extension  Act  of 2008”. 

(b)  REEEREX('E.—E.reept  as  otherwise  expressly  pro- 
vided, whenever  in  this  division  an  amendment  or  repeal 
is  expressed  in  terms  of  an  amendment  to,  or  repeal  of,  a 
section  or  other  provision,  tlu  reference  shall  be  considered 
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1 io  he  made  to  a section  or  other  provision  of  the  Internal 

2 Reven  ue  Code  of  1986. 

/ 

3 (c)  TMikE  OF  Contents.— The  table  of  contents  for 

4 this  division  is  asfolhws: 

See.  1.  Short  title,  etc. 


TITLE  I—ENERGY 


PRODUCTION  INCENTD  ES 


Subtitle  A — Renewable  Enerfjy  Incentives 
See.  101.  Renewable  energy  credit. 

See.  102.  Produetion  credit  for  electricity  prodnee^^^  marine  renewables. 

Sec.  103.  Energy  credit. 

Sec.  104.  Energy  credit  for  small  wind  property. 

See.  105.  Energy  credit  for  geothermal  heat  pump  systems. 

See.  106.  Credit  for  residentitd  energy  efficient  property. 

See.  107.  New  clean  renewable  energy  Ixmds. 

See.  108.  Credit  for  steel  industry  fuel. 

See.  109.  Special  rule  to  unplement  PERC  and  State  electric  restrueturing  pol- 
icy. 

Subtitle  B — Carbon  Mitigatum  and  Coal  ProvisUms 

See.  111.  Expansimi  and  modification  of  advanced  coal  project  investnwnt  credit. 
See.  112.  Expansion  and  niodification  of  coal  gasificatimi  investment  credit. 

See.  113.  Temporary  increase  in  coal  excise  tax-  fimdmg  of  Black  Lung  Dis- 
ability Tru.st  Pund. 

See.  114.  Special  rules  for  refund  of  the  coal  excise  tax  to  certain  coal  producers 
and  exporters. 

See.  115.  Tax  credit  for  carlxm  dioxide  sequestrat Urn. 

Sec.  116.  Certain  income  and  gains  reUiting  to  industrial  source  carbon  dioxide 
treated  as  qu(dffying  income  for  publicly  traded  partnerships. 

See.  117.  ('arbon  audit  of  the  tax  code. 


TITLE  II~TRANSP()RTATI()N  AND  DOMESTIC  EUEL  SECURITY 

PROVISIONS 


See.  201. 

See.  202. 
Sec.  203. 

See.  204. 
See.  205. 
See.  206. 

See.  207. 
Sec.  208. 


See.  209. 


Inclusian  of  cellulemc  biofuel  in  Ixmus  depreciation  for  biomass  ethanol 
plant  property. 

Credits  for  biodiesel  and  renewable  diesel. 

(larification  that  credits  for  fuel  are  de.signed  to  provide  an  incentive 
for  United  States  produetion. 

Extension  and  modification  of  <dte motive  fiwl  credit. 

Credit  for  new  qualified  plug-in  electric  drive  motor  veh  icles. 

Exclusion  from  heavy  truck  tax  for  idling  reduction  units  and  advanced 
in. Nutation. 

Alternative  fuel  veh  icle  refieling  property  credit. 

Certaiii  income  and  gains  relating  to  (deohol  fuels  and  mixtures,  bio- 
diesel fuels  and  mixtures,  and  alternative  fiiels  and  mixtures 
treated  as  qualifying  income  for  jiubliely  traded  partnerships. 

Extension  and  modification  of  election  to  expense  certa  in  refineries. 
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Sec.  210.  Ejicnsion  of  sus]h  nsion  of  foj-ahU  incooie  limit  on  }H  rr<  ni(itj(  (UpUtion 
for  oil  and  natural  (ja.s  produced  from  maiyimd  projx  liic.s. 

Sec.  211.  Tran.spoiiation  frinyc  benefit  to  hiepcle  commuters. 


TITLE  lIl—ESEHtlY  VOESEUVATIOS  ASl)  EEEKTEXEY  PEOVISIOXS 


See. 

See. 

See. 

See. 

See. 


See. 


See. 


See. 


See. 

See. 

See. 


.T)l. 

202. 

30.^. 

304. 

305. 


30(i. 


307. 

308. 


401. 

402. 


103. 

401. 

405. 


Quidified  energy  eon.servation  bonds. 

('redit  for  )ionbusiness  energy  })ropeiiy. 

Energy  efficient  eonDnereUd  bitibiings  deduction. 

Xexe  energy  effieient  honu  credit. 

.Modifications  of  energy  effieient  appliance  credit  for  apjdianees  pro- 
duced offer  2007. 

Accelerated  reeovet'i/  period  for  depreciation  of  sxmtii  xiuters  and  smaii 
grid  sy.stexns. 

Quxdified  green  building  and  su.staimdxle  dtsign  projects. 

Speeixd  depreeiatioxi  (dhneanee  for  eexiain  reu.se  and  rt  cycling  })ropeiiy. 


TITLE  1 1 —EEA  Vs’AV  E PRO  1 T SIDES 


Limitation  of  deduction  for  income  attiibutabU  to  donustic  pi'oduction 
of  oil,  gas,  or  pidxnary  products  thereof. 

Elimination  of  th(  different  treatment  (f  foreign  oil  and  gas  e.rtraction 
income  and  foreign  oil  related  income  for  })urpases  of  the  foreign 
tas  ci'cdit. 

liroker  rejjmiixig  of  customex-'s  basis  in  securities  tran.sactions. 

0.2  percent  El’TA  smiax. 

Increase  and  ejicnsion  of  Oil  Spill  Liability  Trust  Exotd  tax. 


TITLE  I— ENERGY  PRODUCTION 

INCENTIVES 


Subtitle  A — Renewable  Energy 

Incentives 


SEC.  101.  RENEWABLE  ENERGY  CREDIT. 


(a)  Extexsiox  of  Credit. — 


(1)  1-YEAR  EXTEXSIOX  FOR  WIXD  AXD  RE  FIXE  I) 
(DAL  EAdLlTlES. — Paragraphs  (1)  and  (8)  of  section 
45(d)  are  each  amended  hg  striking  ‘'Januarg  1, 
200.9”  (Old  inseiiing  ‘'Januarg  1,  2010". 


2-YEAR  EXTEXSIOX  FOR  (IjRTAIX  OTHER  EA- 


OILITIES. — Each  of  the  foUoieing  provisions  of  sir t ion 
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45(d)  is  amended  by  striking  ‘\Jamiary  1,  2009”  and 

inserting  ''January  1,  2011”: 

/ 

"(A)  Clauses  (i)  and  (ii)  of  paragraph 

(2)  (A). 

(B)  Clauses  (i)(I)  and  (ii)  of  paragraph 

(3)  (A). 

(C)  Paragraph  (4). 

(D)  Paragraph  (5). 

(E)  Paragraph  (6). 

(F)  Paragraph  (7). 

(G)  Subparagraphs  (A)  and  (B)  of  para- 
graph (9). 

(b)  Modification  of  Refined  Coal  as  a Qualified 
Enero  y Re  so  u roe.  — 

(1)  Elimination  of  increased  market  value 
TEST. — Section  45(c)  (7)  (A)  (i)  (defining  refined  coal), 
as  amended  by  section  108,  is  amended — 

(A)  by  striking  subcluuse  (PQ, 

(B)  by  adding  "and”  at  the  end  of  subclause 
(II),  and 

(C)  by  striking  ",  and”  at  the  end  of  sub- 
clause  (III)  and  inserting  a period. 

(2)  Increase  in  required  emission  redu('- 
TION. — Section  45(c)(7)(B)  (defining  (pialified  emis- 
sion reduction)  is  amended  by  inserting  "at  least  40 
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pevccnf  of  the  emissious  of'  after  ''nitrogen  oxide 
and”. 

(c)  Trash  Facility  Flahifuatios. — Paragraph  (7) 
of  section  45(d)  is  amended — 

(1)  by  striking  "facility  which  burns”  and  in- 
seriing  "facility  (other  than  a facility  described  in 
paragraph  (6))  which  uses”,  and 

(2)  by  striking  "(^OMRCSTlox”. 

(d)  Exfaxsiox  of  Biomass  Faciiatifs. — 

(1)  Offx-loof  biomass  facilities. — Para- 
graph (3)  of  section  45(d)  is  amended  by  redesig- 
nating subparagraph  (B)  as  subparagraph  (F)  and 
by  inseiiing  after  subparagraph  (A)  the  following  new 
subparagraph: 

"(B)  Exfaxsiox  of  facility. — Huch  term 
shall  include  a new  unit  placed  in  sendee  after 
the  date  of  the  enactment  of  this  subparagraph 
in  connection  with  a facility  described  in  sub- 
paragraph  (A),  but  only  to  the  extent  of  the  in- 
creased amount  of  electricity  produced  at  the  fa- 
cility by  reason  of  such  new  unit.”. 

(2)  (4j)SEI)-loof  biomass  FAdLlTiFS. — Para- 
graph (2)  of  section  45(d)  is  amended  by  redesig- 
nating subparagraph  (B)  as  subparagraph  ((')  and 
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1 1 5 

inserf  ing  after'  subparagraph  (A)  the  fall  owing  new 

2 subparagraph: 

/ 

3 " ''(B)  ExPANrsioN  of  FACiLin\ — Buch  fenn 

4 shall  include  a new  unit  placed  in  service  after 

5 the  dale  of  the  enactment  of  this  subpar'agraph 

6 in  connection  with  a facility  described  in  sub- 

1 paragraph  (A)(i),  but  ordij  to  the  extent  of  the 

8 increased  amount  of  electricity  produced  at  the 

9 facility  by  reason  of  such  new  unit  ft. 

10  (e)  Modification  of  Rules  for  Hydropower  P no- 


11 DUUTION. — Subparagraph  (C)  of  section  45(c)(8)  is  arnend- 

12  ed  to  read  as  follows: 
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“(C)  NONllYDROELECmuu  DAM. — For  pur- 
poses of  subparagraph  (A),  a facility  is  described 
in  this  subparagraph  if — 

'fi)  the  hydroelectric  prnject  installed 
on  the  nordiydroekctric  darn  is  licensed  by 
the  Federal  Energy  Regulatory  Commission 
and  meets  all  other  applicable  envitv)i- 
rnental,  licensing,  arid  regulalor'y  requirn- 
rnents, 

“(ii)  the  nonhydroelectric  dinn  was 
placed  in  .service  beforx  the  date  if  the  en- 
actment of  this  paragrnph  and  oper'ated  foi- 
flood  contr'ol,  navigation,  or  water  sujiply 
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purposes  and  did  not  produce  hydroelectric 
power  on  the  date  of  the  enaetnient  of  this 
paragraph,  and 

“(Hi)  the  hydroelectric  project  is  oper- 
ated so  that  the  water  surface  elevation  at 
any  given  location  and  time  that  would 
have  occurred  in  the  absence  of  the  hydro- 
electric project  is  maintained,  subject  to  any 
license  requirements  imposed  under  applica- 
ble law  that  change  the  water  surface  ele- 
vation for  the  purpose  of  improving  envi- 
ronmental quality  of  the  affected  waterway. 
The  Secretary,  in  consultation  with  the  Federal 
Energy  Regulatory  Commission,  shall  ceiiify  if  a 
hydroelectric  project  licensed  at  a nonhydro- 
electric dam  meets  the  criteria  in  clause  (Hi). 
Nothing  in  this  section  shall  affect  the  standards 
under  which  the  Federal  Energy  Regulatory 
Commission  issues  licenses  for  and  regulates  hy- 
dropower projects  under  paii  I of  the  Federal 
Power  Act. 

(f)  EFFKtn'IVK  DATF. — 

(1)  I\  aFSFFAL. — Except  as  otherwise  provided 
in  this  sub.section,  the  amendments  made  by  this  .sec- 
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tion  shall  apply  to  propeHy  originally  placed  in  serv- 
ice after  December  31,  3008. 

/ 

(2y  Refined  doal. — Tl}e  amendments  made  by 
subsection  (b)  shall  apply  to  coal  produced  and  sold 
from  facilities  placed  in  service  after  December  31, 
2008. 

( 3)  THAI^II  EAdLElT  CLAHIEKATION. — llie 
amendments  made  by  suhsection  (c)  shall  apply  to 
ekctricity  produced  and  sold  after  the  date  of  the  en- 
actment of  th  is  Act. 

(4)  EXFANtSION  OE  HIOMAlSt^  EACILITIEIS. — The 
ammidments  made  by  sidisection  (d)  shall  apply  to 
property  placed  in  service  after  the  date  of  the  enact- 
ment of  th  is  Act. 

SEC.  102.  PRODUCTION  CREDIT  FOR  ELECTRICITY  PRO- 
DUCED FROM  MARINE  RENEWABLES. 

(a)  In  General. — Paragraph  (1)  of  section  45(c)  is 
a mended  by  striking  ''and”  at  the  end  of  subparagraph  (G), 
by  striking  the  period  at  the  end  of  subparagraph  (H)  and 
inseriing  ",  and”,  and  by  adding  at  the  end  the  following 
new  su  b pa  ra graph : 

"(I)  marine  and  h yd rokinetic  renewable  en- 
ergy.  ”. 


•HR  1424  EAS 


..  118 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


(h)  Marine  Renewables. — Subsection  (c)  of  section 
45  is  amended  by  adding  at  the  end  the  following  new  para- 
graph: 

'flO)  Marine  and  hydrokinetic  renewable 

ENERdY. — 

‘fA)  In  general. — The  tenn  'marine  and 
hydrokinetic  renewable  energy’  means  energy  de- 
rived from — 

"(i)  waves,  tides,  and  currents  in 
oceans,  estuaries,  and  tidal  areas, 

"(ii)  free  fleiving  water  in  rivers,  lakes, 
and  streams, 

"(Hi)  free  flowing  water  in  an  irriga- 
tion system,  canal,  or  other  man-made 
channel,  including  projects  that  utilize  non- 
mechanical  stmetures  to  aecelerate  the  flow 
of  water  for  electric  power  production  pur- 
poses, or 

"(iv)  differentials  in  ocean  temperature 
(ocean  thennal  energy  conversion). 

"(B)  Exgertions. — Such  term  shall  not  in- 
clude any  energy  which  is  derived  from  any 
.source  which  utilizes  a dam,  diversionary  stnic- 
ture  (except  as  provided  in  subparagraph 
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(A) (Hi)),  or  impoundment  for  electric  power  pro- 
duction purposes.”. 

/ 

(c)  DEFrxmox  ()f  FAi^iLrrv.—, Subsection  (d)  of  sec- 
tion 45  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 


‘fll)  MAHIXF  AXI)  iiydrokixftic  hfxfwablf 


FXFR(;y  FACILITIFR.—In  the  case  of  a facility  pro- 


ducing electricity  from  marine  and  hydrokinetic  re- 


newable energy,  the  term  ‘qualified  facility’  means 
any  facdity  owned  by  the  taxpayer — 

“(fi)  which  has  a nameplate  capacity  rat- 
ing of  at  least  150  kilowatts,  and 


“(B)  which  is  originally  placed  in  service 
on  or  after  the  date  of  the  enactment  of  this 
paragraph  and  before  January  1,  2012.”. 

(d)  Credit  Rate. — Subparagraph  (A)  of  section 
45(b)(4)  is  amended  by  striking  “or  (9)”  and  inseriing  “(9), 


or  (11)”. 


(e)  CooRDixATiox  With  Small  Irrkiatiox 
Power. — Paragraph  (5)  of  section  45(d),  as  amended  by 
section  101,  is  amended  by  striking  “January  1,  2012”  and 
inserting  “the  date  of  the  enactment  of  paragraph  (11)”. 

(f)  Keeeotive  Date. — The  amendments  made  by  this 
section  shall  apply  to  electricity  produced  and  sold  after 
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the  date  of  the  enactjnent  of  this  Act,  in  taxable  years  end- 
ing after  such  date. 

SEC.  103.  ENERGY  CREDIT. 


(a)  Extension  of  Credit. — 

(1)  Soi^Ui  ENERGY  PROPERTY. — Paragraphs 
(2)(A)(i)(II)  and  (3)(A)(ii)  of  section  48(a)  are  each 
amended  by  striking  '‘January  1,  2009”  and  inseii- 


ing  "January  1,  2017”. 

(2)  Fuel  cell  property. — Subparagraph  (E) 
of  section  48(c)(1)  is  amended  by  striking  "December 
31,  2008”  and  inserting  "December  31,  2016”. 

(3 ) M ICROTI  JR  PINE  PROPERTY. — 8 ubpa  ragra  ph 
(E)  of  section  48(c)(2)  is  amended  by  striking  "De- 


cember 31,  2008”  and  inseHing  "December  31,  2016”. 


(b)  Allowance  of  Energy  Credit  Against  Alter- 


native Minimum  Tax. — 

(1)  In  general. — Subparagraph  (B)  of  section 
38(c)(4),  as  amended  by  the  Housing  Assistance  Tax 
Act  of  2008,  is  amended  by  redesignating  clause  (vi) 
as  clause  (vi)  and  (vii),  respectively,  and  by  inserting 
after  clause  (iv)  the  following  new  clause: 

"(v)  the  credit  determined  under  sec- 
tion 46  to  the  extent  that  sueh  credit  is  at- 
tributable to  the  energy  credit  determined 
under  section  48,”. 
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(2)  Tk('iisi('al  AMENDMENT. — Clause  (vi)  of  sec- 
tion 38(c)(4)(B),  as  redesignated  hg  paragraph  (1),  is 

/ 

amendedCnj  striking  ‘‘section  47  to  the  extent  attrib- 
utable to”  and  insetiing  “section  46  to  the  extent  that 
such  credit  is  attrihutable  to  the  rehabilitation  credit 


under  section  47,  but  only  with  respect  to”. 

(c)  Enehey  Credit  eor  Combined  Heat  and 
Power  Bystem  Property. — 


(1)  In  OENERAL.—Bedion  48(a)(3)(A)  is  amend- 
ed by  striking  “or”  at  the  end  of  clause  (Hi),  by  in- 
seiiing  “or”  at  the  end  of  clause  (iv),  and  by  adding 
at  the  end  the  following  new  clause: 


“(v)  combined  heat  and  power  system 
property,  ”. 


(2)  Combined  heat  ,[nd  po\yer 


AYBTEM  PROP- 


ERTY.— Subsection  (c)  of  section  48  is  amended — 

(A)  by  striking  “Qvalieied  Feel  Cell 
Property;  Qvalieied  Microtvrbine  Prop- 


erty” in  the  heading  and  inserting  “Deeini- 
TiONs”,  and 

(B)  by  adding  at  the  end  the  following  new 
})ara  graph: 


‘(3)  Combined  heat  and  power  system  prop 


ERTY. — 
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CoMHISKn  HEAT  AM)  TOWER  SYSTEM 
TROTERTY. — The  term  'combined  heat  and  jwwer 
system  propedif  means  pwpetiy  eomprising  a 
system — 


''(i)  ivhieh  uses  the  same  energy  source 
for  the  simultaneous  or  sequential  genera- 
tion of  electrical  power,  mechanical  shaft 
power,  or  both,  in  combination  with  the 
goieration  of  steam  or  other  forms  of  useful 
thennal  energy  (including  heating  and  cool- 
ing  applications), 

"(ii)  which  produces — 

"(I)  at  least  20  percent  of  its  total 
useful  energy  in  the  form  of  thennal 
energy  whieh  is  not  used  to  produce 
electrieal  or  mecha)iical  power  (or  co)n- 
bination  thereof),  and 

"(II)  at  least  20  percent  of  its 
total  useful  energy  in  the  form  of  elec- 
trieal or  mechanicid  power  (or  com- 
bination thereof), 

"(Hi)  the  energy  efticietwy  percentage 
of  u'tneh  exceeds  00  j)ercenf,  and 

"(ir)  which  is  placed  in  service  before 
Ja)iua)\ij  1,  2017. 
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''(B)  Limitation. — 

"(i)  In  (IENKRAL. — In  the  case  of  com - 

/ 

Ayined  heat  and  power  system  propeHy  with 
an  electrical  capacity  in  excess  of  the  appli- 
cable capacity  placed  in  service  during  the 
taxable  year)  the  credit  under  subsection 
(a)(1)  (determined  without  regard  to  this 
paragraph)  for  such  year  shall  be  equal  to 
the  amount  which  bears  the  same  ratio  to 
such  credit  as  the  applicable  capacity  bears 
to  the  capacity  of  such  properly. 

"(ii)  Applkable  (Apacity. — For 
purposes  of  clause  (i),  the  tenn  ‘applicable 
capacity'  means  15  megawatts  or  a rne- 
chanical  energy  capacity  of  more  than 
20,000  horsepower  or  an  eciuivalent  corn- 
bination  of  electrical  and  mechan  ical  energy 
capacities. 

"(in)  Maximum  (aicutty. — The  term 
'combined  heat  and  power  system  property' 
shall  not  include  any  propeHy  comprising  a 
system  if  such  system  has  a capacity  in  ex- 
cess of  50  megawatts  or  a mechanical  en- 
ergy  capacity  in  excess  of  07, 000  horsepower 
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or  an  equivalent  combination  of  electrical 
and  mechanical  energy  capacities. 

‘fC)  Special  ri  les. — 

“(i)  Energy  eeeiciency  percent- 
age.— For  putyoses  of  this  paragraph,  the 
energy  efficiency  percentage  of  a system  is 
the  fraction — 

'fl)  the  numerator  of  which  is  the 
total  useful  electrical,  thermal,  and  me- 
chanical power  produced  by  the  system 
at  rumnal  operating  rates,  and  ex- 
pected to  be  consumed  in  its  normal 
application,  and 

‘fll)  the  denominator  of  which  is 
the  lower  heating  value  of  the  fuel 
sources  for  the  system. 

“(ii)  Determinations  made  on  ivrr 
BASIS. — The  energy  efficiency  percentage 
and  the  percentages  under  subparagraph 
(A)(ii)  shall  be  determined  on  a Btu  basis. 

“(Hi)  In  ITT  AND  OITPCT  PROPERTY 
NOT  INCLI  DED. — The  term  ‘combined  heat 
and  power  system  propeiiy’  does  not  in- 
clude propeiiy  used  to  transpoii  the  energy 
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source  to  the  facilitij  or  to  distribute  energy 

produced  by  the  facility. 

/ 

Systems  ihsm;  biomass.— If  a sys- 
tem is  designed  to  use  biomass  (within  the  mean- 
ing  of  paragraphs  (2)  and  (3)  of  section  45(c) 
without  regard  to  the  last  sentence  of  paragraph 
(3)  (A))  for  at  least  90  percent  of  the  energy 
source — 

'fi)  subparagraph  (A)  (Hi)  shall  not 
apply,  but 

“(ii)  the  amount  of  credit  determined 
under  subsection  (a)  with  respect  to  such 
system  shall  not  exceed  the  amount  which 
bears  the  same  ratio  to  such  amount  of  cred- 
it (determined  without  regard  to  this  sub- 
paragraph)  as  the  energy  efficiency  percent- 
age of  such  system  bears  to  60  percent.’) 

(3)  Con  FORM  iNd  AMENDMENT. — Section  48(a)(1) 
is  amended  by  striking  '‘paragraphs  (1)(B)  and 
(2)(B)”  and  inserting  "paragraphs  (1)(B),  (2)(B), 
and  (3)(B)”. 


(d)  iNi'HEABE  OF  CREDIT  LIMITATION  FOR  FVEL  ('ELL 


Property.— Subparagraph  (B)  of  section  48(c)(1)  is 
amended  by  striking  "$500”  and  insetiing  "$1,500”. 
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(ej  PviiLic 


Utility  Property 


Takes  Isto  A('- 


('OVST. — 

(1)  In  (IENERAL. — Paragraph  (3)  of  section 
48(a)  is  amended  by  striking  the  second  sentence 
thereof 

(2)  CONEORMINO  AMENDMENTt^. — 

(A)  Paragraph  (1)  of  section  48(c)  is 

amended  by  striking  subparagraph  (D)  and  re- 
designating subparagraph  (E)  as  subparagraph 
(D). 

(B)  Paragraph  (2)  of  section  48(c)  is 

amended  by  striking  subparagraph  (D)  and  re- 
designating subparagraph  (E)  as  subparagraph 

(P). 

(t)  Eefective  Date. — 

(1)  In  (IENERAL. — Except  as  otherwise  provided 
in  this  subsection,  the  amendments  made  by  this  sec- 
tion shall  take  effect  on  the  date  of  the  enactment  of 
th  is  Act. 


(2)  All()\van('e  aoainwt  alternative  minimvm 
TAX. — The  amendments  made  by  subsection  (t))  .shall 
apply  to  credits  determined  under  .section  46  of  the 
Internal  Revenue  (kxle  of  1986  in  ta.rable  years  begin- 
ning after  the  date  of  the  enactment  of  this  Act  and 
to  carrybacks  of  such  credits. 
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(3)  COMHINKI)  HEAT  AND  POWER  AND  FEEL 

('ELL  PROPERTY. — The  (iniendinents  made  by  sub- 

/ 

sections  (p)  and  (d)  stiall  apply  to  periods  after  the 
date  of  the  enactment  of  this  Act,  in  taxable  years 
ending  after  such  date,  under  rules  similar  to  the 
rules  of  section  48(m)  of  the  Interned  Revenue  Code 
(f‘  1986  (as  in  effect  on  the  day  before  the  date  of  the 
enactment  of  the  Revenue  Reconcilkition  Act  of  1990). 

(4)  PVBLK'  UTILITY  PROPERTY. — The  amend- 


ments made  by  subsection  (e)  shall  apply  to  periods 
after  February  IS,  2008,  in  taxable  years  ending  after 
such  date,  under  rules  similar  to  the  rules  of  section 
48(m)  of  the  Internal  Revenue  Code  of  1986  (as  in  ef- 
fect on  the  day  before  the  date  of  the  enactment  of  the 
Revenue  Reconciliation  Act  of  1990). 


SEC.  104.  ENERGY  CREDIT  FOR  SMALL  WIND  PROPERTY. 


(a)  In  (jENERAL. — Section  48(a)(3)(A),  as  amended  by 
section  103.  is  amended  by  striking  ‘V;r”  (tt  the  end  of  clause 
(iv),  by  adding  '‘or’  at  the  end  of  clause  (v),  and  by  insert- 
ing after  clause  (v)  the  follo  wing  new  clause: 

‘fvi)  (pialified  small  wind  energy 


pro  peril),  ”. 

(b)  30  Peri'ent  Credit.— Section  48(a) (2) (A) (i)  is 
amended  by  striking  “and”  at  the  end  of  subclause  (II)  and 
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b\f  inseriing  after  subclause  (III)  the  following  new  sub- 
clause: 

qualified  small  wind  energy 
propeHij,  and”. 

(c)  Qvalifiki)  Hmall  Wind  Enkruy  Property. — 
Section  48(c),  as  amended  by  section  103,  is  amended  by 
adding  at  the  end  the  following  new  paragraph: 

‘f4)  Qualified  ^mall  wind  enkroy  prop- 
erty.— 

'fA)  In  general. — TJie  term  'qualified 
small  wind  energy  property’  means  propeiiy 
which  uses  a qualifying  small  wind  turbine  to 
ge nera te  electric ity. 

"(B)  Limitation. — In  the  case  of  qualified 
.miall  wind  energy  properly  placed  in  service 
during  the  taxable  year,  the  credit  othenvise  de- 
termined under  subsection  (a)(1)  for  such  year 
with  respect  to  all  such  properly  of  the  taxpayer 
shall  not  exceed  $4,000. 

"(C)  (ft  ALI  EYING  AM  ALL  WIND  TURBINE. — 
The  ter'rn  'qualifying  small  wind  tur'bine’  means 
a wind  turbine  which  has  a nameplate  capacity 
of  not  more  than  100  kilowatts. 

"(D)  Termlxation. — The  termi  'qualified 
small  wind  energy  prvperly’  .shall  not  include 
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1 anij  properiij  for  any  period  after  December  31, 

2 301 6. 

/ 

3 (d)  CVa\7^>//.i//ay;  Am en mi E}eT.— Section  48(a)(1),  as 

4 amended  by  section  103,  is  amended  by  striking  ''para- 

5 graphs  (1)(B),  (2)(B),  and  (3)(B)'’  and  inseriing  ‘‘para- 

6 graphs  (1)(B),  (2)(B),  (3)(B),  and  (4)(B)”. 

1 (e)  Effectivk  Date.— The  amendments  made  hy  this 

8 section  shall  apply  to  periods  after  the  date  of  the  enadment 

9 of  this  Act,  in  taxable  years  ending  after  such  date,  under 

10  rides  siniilar  to  the  rules  of  section  48(m)  of  the  Internal 

11  Revenue  Code  of  1986  (as  in  effect  on  the  day  before  the 

12  deite  oj  the  enactment  of  the  Reven  ue  Reconciliation  Act  of 

13  1990). 

14  SEC.  105.  ENERGY  CREDIT  FOR  GEOTHERMAL  HEAT  PUMP 

15  SYSTEMS. 

16  (a)  In  (tENEFAL. — Subparagraph  (A)  of  section 

17  48(a)(3),  as  amended  by  this  Act,  is  amended  by  striking 

18  “or”  at  the  end  of  clause  (v),  by  inseHing  “or”  at  the  end 

19  of  clause  (vi),  and  by  adding  at  the  end  the  following  new 

20  clause: 

21  “(vii)  equipment  which  uses  the 

22  ground  or  ground  water  as  a thermal  en- 

23  ergy  source  to  heat  a structure  or  as  a ther- 
mal energy  sink  to  cool  a structure,  but 


24 
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only  with  respect  to  periods  ending  before 

January  1,  2017,”. 

(b)  Effk('TIVE  Date. — The  amendments  made  by  this 
section  shall  apply  to  periods  after  the  date  of  the  enactment 
of  this  Act,  in  taxable  years  ending  after  such  date,  under 
ndes  similar  to  the  rules  of  section  48(m)  of  the  Internal 
Revenue  Code  of  1986  (as  in  effect  on  the  day  before  the 
date  of  the  enactment  of  the  Revenue  Reconciliation  Act  of 
1990). 

SEC.  106.  CREDIT  FOR  RESIDENTIAL  ENERGY  EFFICIENT 
PROPERTY. 

(a)  Extension. — Section  251) (g)  is  amended  by  strik- 
ing ‘'December  31,  2008”  and  inserting  “December  31, 
2016”. 

(b)  Removal  of  Limitation  for  Solar  Electric 
Property. — 

(1)  In  general. — Section  25D(l))(l),  as  amend- 
ed by  subsections  (c)  and  (d),  is  amended — 

(A)  by  striking  subparagraph  (A),  and 

(B)  by  redesignating  subparagraphs  (B) 
through  (E)  as  subparagraphs  (A)  through  and 
(D),  respectively. 

(2 ) Conforming  amendment. — Section 

251) (e)(4) (A),  as  amended  by  sub.sections  (c)  and  (d), 
is  amended — 
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(A)  by  siriMny  clause  (i),  and 


(B)  by  mleslgnatiny  clauses  (ii)  through  (v) 

/ 

as  clauses  (i)  and  (iv),  respectively. 


(c)  Credit  FOR  Reisidential  Wind  Property. — 


(1)  In  oeneral. — Section  25D(a)  is  amended  by 
striking  ‘'and”  at  the  end  of  paragraph  (2),  by  strik- 
ing the  period  at  the  end  of  paragraph  (3)  and  inseri- 
ing  and”,  and  by  adding  at  the  end  the  following 
new  paragraph: 

“(4)  30  percent  of  the  qualified  small  wind  en- 
ergy  property  expenditures  made  by  the  taxpayer 
during  such  year.  ”. 

(2)  Limitati()N.— Section  25l)(b)(l)  is  amended 
by  striking  “and”  at  the  end  of  subparagraph  (B),  by 
striking  the  period  at  the  end  of  subparagraph  (C) 
and  inserting  and”,  and  by  adding  at  the  end  the 
following  new  subparagraph: 

“(D)  $500  with  respect  to  each  half  kilowatt 
of  capacity  (not  to  e.rceed  $4,000)  of  wind  tur- 
bines for  which  qualified  small  wind  energy 
property  expenditures  are  made.”. 

(3)  QiALIEIED  5MALL  WIND  ENERDY  PROPERTY 


EXPENDITl  REH.  — 
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(A)  In  general. — Section  25l)(d)  is 
amended  by  adding  at  tlw  end  the  folloiving  new 
paragraph: 

‘'(4)  QVALIEIED  tSMALL  WIND  ENERGY  PROPERTY 
EXPENDITURE. — TJie  term  'qualified  small  wind  en- 
ergy property  expenditure’  means  an  expenditure  for 
property  which  uses  a wind  turbine  to  generate  elec- 
tricity for  use  in  connection  with  a dwelling  unit  lo- 
cated in  the  United  States  and  used  as  a residence  by 
the  taxpayer.”. 

(B)  No  DOUBLE  BENEEIT. — Section 
45(d)(1)  is  amended  by  adding  at  the  end  the 
following  new  sentence:  "Such  term  shall  not  in- 
clude any  facility  with  respect  to  which  any 
qualified  small  wind  energy  propetiy  expendi- 
ture (as  defined  in  subsection  (d)(4)  of  section 
251))  is  taken  into  account  in  determining  the 
credit  under  such  section.”. 

(4)  Maximum  expenditures  in  (ase  oe  joint 
ocuuPANi'Y. — Section  25l)(e)(4)(A)  is  amended  by 
striking  "and”  at  the  end  of  clause  (ii),  by  striking 
the  period  at  the  end  of  clause  (Hi)  and  inserting  ", 
and”,  and  by  adding  at  the  end  the  following  new 
clause: 
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‘Y09  $1,667  in  the  case  of  each  half 

kilowatt  of  eapaeiti)  (not  to  exceed  $16,333) 

/ 

pf  wind  turbines  for  which  qualified  small 
wind  energy  property  expenditures  are 
made. 


(d)  Credit  for  Geothermal  Heat  hair  Sys- 


tems. 


(1)  L\  GENERAL.— Section  25l)(a),  as  amended 
by  subsection  (c),  is  amended  by  strikiny  'douV'  at  the 
end  of  paragraph  (3),  by  strikiny  the  period  at  the 
end  of  paragraph  (4)  and  inserting  aiuV\  and  by 
adding  at  the  end  the  following  new  paragraph: 

'fo)  30  percent  of  the  qualified  geothermal  heat 
pump  propeiiy  expenditures  made  by  the  taxpayer 
during  such  year.’\ 

(2)  Limitation.— Section  25I)(b)(l),  as  amend- 
ed by  subsection  (c),  is  amended  by  .striking  ‘louV'  at 
the  end  of  subparagraph  (C),  by  striking  the  period 
at  the  end  of  subparagraph  (D)  and  inserting 
and”,  and  by  adding  at  the  end  the  following  new 
subparagraph: 


ERT) 


“(E)  $2,000  with  respect  to  any  ipadified 
geothernud  heat  })ump  propeiiy  expenditures.”. 
(3)  Qualified  geothermal  heat  ri  me  rror- 
' EXRENDITURE. — Section  2oD(d),  as  amended  by 
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subsection  (r),  is  omcnded  by  adding  at  the  end  the 
following  new  paragraph: 

'‘(b)  ()PAL1FIK1)  (iEOTllFFMAL  HEAT  El  ME 


EEOEEETY  EXEESDETl  'EE. — 


“(A)  lx  (lESEEAL. — The  term  ‘qualified  geo- 
thermal heat  pump  propeiig  expenditure'  means 
an  expenditure  for  qualified  geothermal  heat 
piimp  property  installed  on  or  in  connection 
with  a dwelling  unit  located  in  the  United  States 
and  used  as  a residence  by  the  taxpayer. 


“(B)  ()VALJEIKD  (iKOTIIEEMAL  HEAT  EILME 
EEOEEETY. — The  term  ‘qualified  geothermal  heat 
pionp  propeiiif  means  any  equipment  which — 
“(i)  u.^es  the  ground  or  ground  water 
as  a thermal  energy  source  to  heat  the 
dwelling  unit  referred  to  in  subparagraph 
(A)  or  as  a thermal  energy  sink  to  cool  such 
dwelling  unit,  and 

“(ii)  meets  the  requirements  of  the  En- 
ergy  Star  p)vgram  which  are  in  effect  at 
tin  ti)ne  that  the  ex))enditure  for  .such 


e(pii})}nent  is  made.". 

(4)  Maxi.]/ I'M  exeexdeteees  ix  (ase  oe  .joixt 
o('('l'E.\X('Y. — Seetio)i  2bD(e)(4)(A),  as  aniended  by 
s)d).^eetion  (e),  is  amended  by  striking  “and"  at  the 
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end  of  clause  (Hi),  by  striking  the  period  at  the  end 

of  clause  (iv)  and  inseHing  and”,  and  by  adding 
/ 

at  the  end  the  following  new  clause: 

'fv)  $6,667  in  the  case  of  any  qualified 
geothermal  heat  pump  propeHy  expendi- 


tures. . 

(e)  Credit  Allowed  Adainht  Alternative  Min- 


imum Twx.- 


(1)  In  general. — Subsection  (c)  of  section  251) 


is  amended  to  read  as  follows: 

‘fc)  Limitation  Bared  on  Amount  oe  Tax; 

Carryeorward  oe  Unured  Credit. — 

'fl)  Limitation  bared  on  amount  oe  txx. — 
In  the  case  of  a taxable  year  to  which  section  26(a)(2) 
does  not  apply,  the  credit  allowed  under  subsection 
(a)  for  the  taxable  year  shall  not  exceed  the  excess 

of- 

“(A)  the  sum  of  the  regular  tax  liability  (as 
defined  in  section  26(b))  plus  the  tax  imposed  by 
section  55,  over 

“(B)  the  .mm  of  the  credits  allowable  under 
this  subpaH  (other  than  this  section)  and  section 
27 for  the  ta.rable  year. 

“(2)  Carryeorward  oe  unured  (nedit. — 
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‘‘(A)  Ri  le  for  rA;i/w  in  wiiirii  all  per- 
sonal CREDITS  ALLOWED  AOAINST  REOCIAR 
AND  ALTERNATIVE  MINIMCM  TAX. — In  the  CQSe  of 
a taxable  year  to  which  section  26(a)(2)  applies, 
if  the  credit  allowable  under  subsection  (a)  ex- 
ceeds the  limitation  imposed  by  section  26(a)(2) 
for  such  taxable  year  reduced  by  the  sum  of  the 
credits  allowable  under  this  subpart  (other  than 
this  section),  such  excess  shall  be  canded  to  the 
succeeding  taxable  year  and  added  to  the  credit 
allowable  under  subsection  (a)  for  such  suc- 
ceeding taxable  year. 

“(B)  Rule  for  other  years. — In  the  case 
of  a taxable  year  to  which  section  26(a)(2)  does 
not  apply,  if  the  credit  allowable  under  sub- 
section (a)  exceeds  the  limitation  imposed  by 
paragraph  (1)  for  such  taxable  year,  such  excess 
shall  be  carried  to  the  succeeding  taxable  year 
and  added  to  the  credit  allowable  under  sub- 
section (a)  for  such  succeeding  taxable  year.”. 

(2)  ( 'ONFORMINO  . 1 MENDMENTS.  — 

(A)  Section  23(b)(4)(B)  is  amended  by  in- 
setiing  “and  section  25l)”  after  “this  section”. 
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(B)  Section  24(1)) (3) (B)  is  amended  hy 

striking  “and  25B”  and  insetiiny  25B,  and 
25ir\  " 

(C)  Section  25B(g)(2)  is  amended  hy  strik- 
ing “section  23”  and  inserting  “sections  23  and 
251)”. 

(D)  Section  26(a)(1)  is  amended  hy  striking 
“and  25B”  and  inseriing  “25B,  and  25D”. 

(f)  Effective  Date. — 

(1)  In  general. — Except  as  provided  in  para- 
graph (2),  the  amendments  made  hy  this  section  shall 
apply  to  taxable  years  heginning  after  Decemher  31, 
2007. 

(2)  Solar  electric  rropeieit  limitation. — 
The  amendments  made  by  suhsection  (h)  shall  apply 
to  taxahle  years  heginning  after  December  31,  2008. 

(3)  Application  of  egtrra  sunset. — The 
amendments  made  by  subparagraphs  (A)  and  (B)  of 
suhsection  (e)(2)  shall  he  subject  to  title  IX  of  the  Eco- 
nomic Growth  and  Tax  Relief  Reconciliation  Act  of 
2001  in  the  same  manner  as  the  provisions  of  such 
Act  to  which  such  amendments  relate. 
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SEC.  107.  NEW  CLEAN  RENEWABLE  ENERGY  BONDS. 

(a)  L\  General. — Sub  pari  I of  pa  H IV  of  suhcha  pier 
A of  chapter  1 is  amended  by  adding  at  the  end  the  fol- 
lowing new  section: 

“SEC.  54C.  NEW  CLEAN  RENEWABLE  ENERGY  BONDS. 

'fa)  New  Clean  Renewable  Energy  Bond. — For 
purposes  of  this  subpati,  the  term  ‘new  clean  renewable  en- 
ergy bond’  means  any  bond  issued  as  pari  of  an  issiw  if — 
‘fl)  100  percent  of  the  available  project  proceeds 
of  such  issue  are  to  be  used  for  capital  expenditures 
incurred  by  governmental  bodies,  public  power  pro- 
viders, or  cooperative  electric  companies  for  one  or 
more  qualified  renewable  energy  facilities, 

‘f2)  tlw  bond  is  issued  by  a qualified  issuer,  and 
“(3)  the  issuer  designates  such  bond  for  purposes 
of  th  is  section. 

“(1))  REDid^JD  Credit  Amount. — The  annual  credit 
determined  under  section  5Ri(b)  with  respect  to  any  new 
clean  renewable  energy  bond  shall  be  70  percent  of  the 
amount  so  determined  without  regard  to  this  subsection. 

“(c)  Limitation  on  Amount  oe  Bonds  Des- 
ignated.— 

“(1)  In  general. — The  maximum  aggregate 
fare  amount  of  bonds  which  may  be  designated  under 
subsection  (a)  by  any  issuer  .shall  not  exceed  the  limi- 


•HR  1424  EAS 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


189 

tat  ion  amount  allocated  under  this  suhseetion  to  such 
issuer. 

'dd)  ^National  limitation  on  amount  of 
HONDA  DFAIONATED. — There  is  a national  new  clean 
renewahle  energy  bond  limitation  of  $800,000,000 
which  shall  he  allocated  by  the  Secretary  as  provided 
in  paragraph  (3),  except  that — 

^fA)  not  more  than  3 3 Vs  percent  thereof 
may  be  allocated  to  quedified  projects  of  public 
power  providers, 

‘dB)  not  more  than  33 Vs  percent  thereof 
may  be  allocated  to  qualified  projects  of  go  vein - 
mental  bodies,  and 

‘dC)  not  more  than  33Vs  percent  thereof 
may  be  allocated  to  qualified  projects  of  coopera- 
tive electric  companies. 

'd3)  Method  oe  alijhation. — 

‘dA)  Alijhation  amono  euhliu  power 
PROVIDERA. — After  the  Secretary  determines  the 
qualified  projects  of  public  power  providers 
which  are  appropriate  for  receiviny  an  alloca- 
tion of  the  national  new  clean  renewable  energy 
bond  limitation,  the  Secretary  shall,  to  the  max- 
imum extent  practicaiile,  nudie  (dlocations 
among  such  projects  in  s}(ch  nuniner  that  the 
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amount  allocated  to  each  such  project  bears  the 
same  ratio  to  the  cost  of  such  project  as  the  limi- 
tation under  paragraph  (2) (A)  bears  to  the  cost 
of  all  such  projects. 

“(B)  AlIJH'ATIOX  AM()X(i  (X)VERXMKXTAL 
BODIES  AXI)  COOPERATIVE  ELE('TRIC  ('OMIA- 
XIES. — The  Becretarg  shall  make  allocations  of 
the  amount  of  the  national  new  clean  renewable 
energy  bond  limitation  described  in  paragraphs 
(2)(B)  and  (2)((j  among  qualified  projects  of 
governmental  bodies  and  cooperative  electric 
companies,  respectively,  in  such  manner  as  the 
Secretary  determines  appropiiate. 

“(d)  Deeixitioxs. — For  purposes  of  this  section — 

“(1)  QIALIEIEI)  rexevable  exeroy  eacil- 
ITY. — The  term  'qualified  renewable  energy  facility’ 
means  a qualified  facility  (as  determined  under  sec- 
tion 45(d)  without  regard  to  paragraphs  (8)  and  (10) 
thereof  and  to  any  placed  in  service  date)  owned  by 
a public  power  provider,  a governmental  body,  or  a 
cooperative  electric  company. 

“(2)  PCBLIC  POWER  PROVIDER. — The  term  'pub- 
lic power  provider’  means  a State  utility  with  a sei'v- 
ice  obligation,  as  such  terms  are  defined  in  section 
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217  of  the  Federal  Power  Act  (as  in  effect  on  the  date 

of  the  enactment  of  this  paragraph). 

/ 

“(3)  Governmental  body. — The  term  ^govern- 
mental body’  means  any  State  or  Indian  tribal  gov- 
ernment,  or  any  political  subdivision  thereof. 

‘f4)  Cooperative  electric  company. — The 
term  'cooperative  eUctric  company’  means  a mutual 
or  cooperative  electric  company  described  in  section 
501(c)(12)  or  section  1381(a)(2)(C). 

"(5)  Clean  renewable  energy  bond  lend- 
er.— The  term  ‘clean  renewahU  energy  bond  lender’ 
means  a,  Under  which  is  a cooperative  which  is  owned 
by,  or  has  outstanding  loans  to,  100  or  more  coopera- 
tive electric  companies  and  is  in  existence  on  Feb- 
ruary 1,  2002,  and  shall  include  any  affiliated  entity 
which  is  controlUd  by  such  Under. 

“(6)  Qualieied  issuer. — The  term  ‘qualified 
issuer’  means  a public  power  provider,  a cooperative 
eUctric  company,  a governmental  body,  a clean  re- 
newable energy  bond  Under,  or  a not-for-profit  elec- 
tric utility  which  has  received  a loan  or  loan  guar- 
antee under  the  Rural  Elect rificat ion  Act.”. 

(1))  ( ’ONEORMING  A MENDMENTS.  — 

(1)  Paragraph  (1)  of  section  54A(d)  is  amended 
to  read  as  follo  ws: 
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''(1)  QlJALIFIEn  TAX  ('HEI)IT  BOM). — Th(  fe)in 
'qualified  tax  credit  bond'  nieans — 

‘‘dV  a qiadified  forest )nj  conservation  bond, 
or 

‘fB)  a new  clean  renewable  energy  bond, 
which  is  pari  of  an  issue  that  meets  requirements  of 
pa)'ag)iiphs  (2),  (3),  (4),  (5),  and  (6).". 

(2)  Subparagraph  (C)  of  section  5L4(d)(2)  is 
amended  to  read  as  follows: 

'f(')  Qvalifiki)  FrFF()SF. — For  purposes 
of  this  par'agraph,  the  term  'qualified  purposed 
means — 

"(i)  in  the  case  of  a qualified  forest)y 
conservation  bond,  a purpose  specified  in 
section  54B(e),  and 

"(ii)  in  the  case  of  a new  clean  I'enew- 
able  energy  bond,  a purpose  specified  in  sec- 
tion 54C(a)(l).'\ 

(3)  The  table  of  sections  for  subpaii  I of  pari  IV 
of  subchapter  A of  chapter  1 is  amended  by  adding 
at  the  end  the  following  new  item: 

“iSVr.  r)i(\  Qualified  clean  renewable  enenjif  hands.'’. 


(c)  Fxtfxsiox  fob  Flfax  Rfxfwablf  Exfboy 


Bonds. — Subsection  (m)  of  section  54  is  amended  by  strik- 
ing "December  31,  2()()S’'  (oul  inseriing  "December  31, 
2009". 
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(d)  Effe('TIVE  Date. — The  aynend merits  made  by  this 
section  shall  apply  to  ohligations  issued  after  the  date  of 
the  enactment  of  this  Act. 

SEC.  108.  CREDIT  FOR  STEEL  INDUSTRY  FUEL. 

(a)  Treatment  AS  Refined  Coal. — 

(1)  In  general. — Subparagraph  (A)  of  section 
45 (c)(7)  of  the  Internal  Revenue  Code  of  1986  (relat- 
ing to  refined  coal),  as  amended  by  this  Act,  is 
amended  to  read  as  follows: 

“(A)  In  GENERAL. — The  term  ‘refined  coaT 
means  a fuel — 

“(i)  which — 

“(I)  is  a liquid,  gaseous,  or  solid 
fuel  produced  from  coal  (including  lig- 
nite) or  high  carbon  fly  ash,  including 
such  fuel  used  as  a feedstock, 

“(II)  is  sold  by  the.  taxpayer  with 
the  reasonahle  expectation  that  it  will 
be  used  for  purpose  of  producing 
steani, 

‘fill)  is  ceiiified  by  the  taxpayer 
as  resulting  (when  used  in  the  produc- 
tion of  steam)  in  a qualified  emission 
reduction,  and 
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''(IV)  is  produced  in  such  a inon- 
ncr  as  to  result  in  an  increase  of  at 
least  50  percent  in  the  market  value  of 
the  refined  coat  (excluding  any  in- 
crease caused  by  materials  combined  or 
added  during  the  production  process), 
as  coin  pa  red  to  the  value  of  the  feed- 
stock coal,  or 

"(ii)  wh  ich  is  steel  industry  fuel 
(2)  Steel  ixorsTEV  evel  deelxed. — Para- 
graph (7)  of  section  45(c)  of  such  Code  is  amended  by 
adding  at  the  end  the  following  new  subparagraph: 
"(P)  Steel  ixdvetry  evel. — 


"(i)  Is  (GENERAL. — Tlw  term  'steel  in- 
dustry fuel’  means  a file!  which — 

"(I)  is  produced  through  a process 
of  liquifying  coal  waste  sludge  and  dis- 
tributing it  on  coal,  and 

"(II)  is  used  as  a feedstock  for  the 
m a n ufactu  re  of  coke. 

"(ii)  POAL  WASTE  SLVDVE. — The  term 
'coal  waste  sludge’  means  the  tar  decanter 
sludge  and  related  byproducts  of  the  coking 
process,  including  such  materials  that  have 
been  stored  in  ground,  in  tanks  and  in  la- 
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goons,  that  have  been  treated  as  hazardous 

wastes  under  applicahle  Federal  environ- 

/ 

mental  rules  absent  liquefaction  and  proc- 
essing with  coal  into  a feedstock  for  the 
manufacture  of  coke.”. 

(h)  Credit  Amoi  ^nt. — 

(1)  In  (IENERAL. — Paragraph  (8)  of  section  45(e) 
of  the  Internal  Revenue  Code  of  1986  (relating  to  re- 
fined coal  production  facilities)  is  amended  by  adding 
at  the  end  the  following  new  subparagraph 

'fD)  Special  rule  for  steel  industry 

FUEL. — 

'fi)  In  general. — In  the  case  of  a, 
taxpayer  who  produces  steel  industry  fuel — 
'fl)  this  paragraph  shall  be  ap- 
plied separately  with  respect  to  steel 
industry  fuel  and  other  refined^  coal, 
and 

'fll)  in  applying  this  paragraph 
to  steel  industry  fuel,  the  rnodifications 
in  clause  (ii)  shall  apply. 

“(ii ) Modiek  a tions. — 

‘fl)  Credit  amount. — Subpara- 
graph (A)  shall  be  applied  by  sub- 
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Hfifufing  '$2  per  barrel-of-oil  e(p(iva- 
lent’  for  '$4,375  per  to)i\ 

"(II)  Credit  period. — In  lieu  of 
the  10- year  period  referred  to  in 
clauses  (i)  and  (ii)(II)  of  subpara- 
graph (A),  the  credit  period  shall  be 
the  period  beginning  on  the  later  of  the 
date  such  facility  was  originally  placed 
in  service,  the  date  the  modifications 
described  in  clause  (Hi)  were  placed  in 
sendee,  or  October  1,  2008,  and  ending 
on  the  later  of  December  31,  2009,  or 
the  date  which  is  1 year  after  the  date 
such  facility  or  the  modifications  de- 
scribed in  clause  (Hi)  were  placed  in 
service. 

"(Ill)  Xo  PIIASEOET. — Subpara- 
graph (B)  shall  not  apply. 

"(ii i)  Modiek atioxs. — Tlw  modifica- 
tions described  in  this  clause  are  modifica- 
tions to  an  existing  facility  which  allow 
such  facility  to  produce  steel  ijidustry  fuel. 

"(iv)  HARREL-()E-()IL  EQl  IVALEXT. — 
For  purposes  of  this  subpinvgraph,  a bar- 
rel-of-oil e(pHv(dent  is  the  amount  of  steel 
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1 industry  fuel  that  has  a Btu  content  of 

2 5, 800, 000  Btus. 

/ 

3 (2)  Inflation  adjus^tment. — Paragraph  (2)  of 

4 section  45(b)  of  such  Code  is  amended  by  inserting 

5 '‘the  $3  amount  in  subsection  (e)(8)(D)(ii)(I),”  after 

6 "subsection  (e)(8)(A),’\ 

1 (c)  Termination.— Paragraph  (8)  of  section  45(d)  of 

8 the  Internal  Revenue  Code  of  1986  (relating  to  refined  coal 

9 production  facility),  as  amended  by  this  Act,  is  amended 

10  to  read  as  follows: 

11  “(8)  Refined  coal  production  facility. — In 

12  the  case  of  a facility  that  produces  refined  coal,  the 

13  term  'refined  coal  production  facility’  means — 

14  "(A)  with  respect  to  a facility  producing 

15  steel  industry  fuel,  any  facility  (or  any  modi- 

16  fication  to  a facility)  which  is  placed,  in  sendee 

IV  before  January  1,  2010,  and 

18  "(B)  with  respect  to  a ny  other  facility  pro- 

19  ducing  refined  coal,  any  faciliiy  placed  in  serv- 

20  ice  after  the  date  of  the  enactment  of  the  Arner- 

21  icon  Jobs  Creation  Act  of  2004  and  before  Janu- 

22  ary  1,  2010.”. 

23  (d)  Coordination  With  Credit  for  Produhno 

24  F(  'EL  From  , i Non<  y>m  ention  i l So  i lu  'e.  — 
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(1)  Is  (^ESEHAL. — Huhpanujraph  (H)  of  section 
45(e)(9)  of  the  Internal  Ilevenue  ('ode  of  1986  is 
amended — 

(A)  bp  striking  “77/f  term"  and  insaiing 
the  foUoiving: 

‘fi)  Is  (iESERAL. — Th(  term",  and 

(B)  hg  adding  at  the  end  the  following  new 
clause: 


'fii)  EXi'EPTIOS  EOH  STEEL  ISDl'STHY 
LOAL. — In  the  case  of  a facilitg  producing 
steel  industrg  fuel,  clause  (i)  sladi  not  apply 
to  so  much  of  the  refined  coal  produced  at 
such  facility  as  is  steel  industry  fuel". 

(2)  Xo  noVHLE  HESEEIT. — Section  45K(g)(2)  of 
such  ('ode  is  amended  by  adding  at  the  end  the  fol- 
lowing new  subparagraph: 

''(E)  ('OOEDISATIOS  WIT/ 1 SEd'JOS  in. — Xo 


credit  shall  be  allowed  with  respect  to  any  guali- 
fied  fuel  which  is  steel  industry  fuel  (as  defined 
in  section  45(c)(7))  if  a credit  is  allowed  to  the 
taxpayer  for  such  fuel  U}\der  section  45.". 

(e)  Eeeective  I).\TE. — The  amendments  )nade  by  this 
section  shall  apply  to  fuel  produced  and  sold  after  Sep- 
tember 30,  2008. 
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SEC.  109.  SPECIAL  RULE  TO  IMPLEMENT  FERC  AND  STATE 
ELECTRIC  RESTRUCTURING  POLICY. 

(a)  Exte^\si()n  for  Qualified  Electric  Utili- 


riES. — 

(1)  In  general. — Paragraph  (3)  of  section 
451  (i)  is  amended  by  inserting  ''(before  January  1, 
2010,  in  the  case  of  a qualified  electric  utility)''  after 
"January  1,  2008". 

(2)  Qualified  electric  utility. — Subsection 
(i)  of  section  451  is  amended  by  redesignating  para- 
graphs (6)  through  (10)  as  paragraphs  (7)  through 
(11),  respectively,  and  by  inserting  after  paragraph 
(5)  the  following  new  paragraph: 

"(6)  Qualified  electric  utility. — For  pur- 
poses of  this  subsection,  the  term  'qualified  electric 
utility'  means  a person  that,  as  of  the  date  of  the 
qualifying  electric  transmission  transaction,  is 
veriically  integrated,  in  that  it  is  both — 

"(A)  a transmitting  utility  (as  defined  in 
section  3(23)  of  the  Federal  Power  Act  (16 
IJ.S.C.  796(23)))  with  respect  to  the  transmission 
facilities  to  which  the  election  under  this  sub- 
section applies,  and 

"(B)  an  electric  utility  (as  defined  in  sec- 
tion 3(22)  of  the  Federal  Power  Act  (16  U.S.C. 
796(22))).". 
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(h)  Extexsiox  of  Period  for  Traxkfer  of  Opfr- 
ATioxAL  CoxTROL  ArriioRiZEi)  BY  PERC. — Plause  (ii)  of 
section  451(i)(4)(B)  is  amended  bij  striking  ''December  31, 
2007'’  and  inseoiing  "the  date  which  is  4 gears  after  the 
close  of  the  taxable  gear  in  which  the  transaction  occurs". 

(c)  Property  Ijhatfd  Optsidf  the  Uxite!) 
States  Xot  Treated  as  Exempt  Utility  Property. — 
Paragraph  (5)  of  section  451(i)  is  amended  bg  adding  at 
the  end  the  following  new  subparagraph: 

'fC)  Exoeptiox  for  property  ijhated 

OPTSIDE  THE  EXITED  STATES. — The  term  'ex- 
empt utilitg  properig'  shall  not  include  ang 
propeiig  which  is  located  outside  the  United 
States. 

(d ) Eeee(  'td  t:  D.  i tes.  — 

(1)  Extexsiox. — The  amendments  made  bg  .sub- 
section (a)  .shall  applg  to  tran.saction.s  after  Dece}nber 
31,  2007. 

(2)  TRAXSEERS  of  OPERATIOXAL  ('OXTROL. — 


The  amendment  made  bg  subsection  (b)  .shall  take  ef- 
fect as  if  included  in  section  909  of  the  American  Jobs 
(brat ion  Act  (f  2004. 

(3)  Ex('eptiox  for  property  ijhated  oet- 
SIDE  THE  EXITED  STATES. — The  amendment  made  bg 
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suhsecfion  (c)  shall  apply  to  transactions  after  the 

2 date  of  the  enactyyient  of  this  Act. 

3 Subtitle  B — Carbon  Mitigation  and 

4 Coal  Provisions 

5 SEC,  111.  EXPANSION  AND  MODIFICATION  OF  ADVANCED 

6 COAL  PROJECT  INVESTMENT  CREDIT. 

1 (a)  Modification  of  Credit  Amount. — Section 

8 48A(a)  is  amended  by  striking  ''and”  at  the  end  of  para - 

9 graph  (1),  by  sinking  the  period  at  the  end  of  paragraph 

10  (2)  and  inserting  ",  and”,  and  by  adding  at  the  end  the 

1 1 following  new  paragraph: 

12  "(3)  30  percent  of  the  qualified  investment  for 

13  such  taxable  year  in  the  case  of  projects  descrihed  in 

14  clause  (in)  of  subsection  (d)(3)(B).”. 

15  (h)  Expansion  of  Aggregate  Credits. — Section 

16  48A(d)(3)(A)  is  amended  by  striking  "$1,300,000,000”  and 

17  inserting  "$2,5.50,000,000”. 

18  (c)  Authorization  of  Additional  Projects. — 

19  (1)  In  (MINERAL. — Subparagraph  (B)  of  section 

20  48A(d)(3)  is  amended  to  read  as  follows: 

21  "(B)  Partwular  PRO.iEi'TS. — Of  the  dollar 

22  amount  in  subparagraph  (A),  the  Secretary  is 

23  authorized  to  ceHify — 

24  'fi)  $800,000,000  for  integrated  gasifi- 

25  cation  combined  cycle  projects  the  applica- 
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iion  for  which  is  subiniffcd  durimj  the  pe- 
riod described  in  paragraph  (2)(A)(i), 

'fii)  $500,000,000  for  projects  which 
use  other  advaneed  coal-based  generation 
technologies  the  application  for  which  is 
submitted  during  the  period  described  in 
parag)‘aph  (2)(A)(i),  and 

'fiii)  $1,250,000,000  for  advaneed 
coal-based  generation  technology  projects  the 
application  for  which  is  submitted  during 
the  period  described  in  paragraph 
(2)(A)(ii)f\ 

(2)  APPLK'ATIOS  period  for  ADDiriOXAL 
PROJE('TS. — Aubparagraph  (A)  of  section  48A(d)(2) 
is  amended  to  read  as  follows: 

''(A)  Apple ATiox  period. — Each  appli- 
cant for  ceiiification  under  this  paragraph  shall 
submit  an  application  meeting  the  reguirements 
of  subparagraph  (B).  An  applicant  may  only 
submit  an  application — 

“OO  for  an  allocation  from  the  dollar 
(onount  specified  in  clause  (i)  or  (ii)  of 
paragraph  (S)(H)  during  the  3-year  period 
beginning  on  the  date  the  Secretary  estab- 
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lishes  the  program  under  paragraph  (1), 
and 

^ “(ii)  for  an  alhcation  from  the  dollar 

amount  specified  in  paragraph  (3)(B)(iii) 
during  tJie  3-year  period  beginning  at  the 
earlier  of  the  termination  of  the.  period  de- 
scribed in  clause  (i)  or  the  date  prescribed 
by  the  Secretary.”. 

(3)  Capture  and  t^EQUEtsTRATiON  of  carbon 

DIOXIDE  EMI3BIONB  REC^UIREMENT. — 

(A)  In  oeneral. — Section  48A(e)(l)  is 
amended  by  striking  ‘And”  at  the  end  of  sub- 
paragraph  (E),  by  striking  the  period  at  the  end 
of  subparagraph  (F)  and  inseiiing  and”,  and 
by  adding  at  the  end  the  following  new  subpara- 
graph: 

“(G)  in  the  case  of  any  project  the  applica- 
tion for  which  is  submitted  during  the  period  de- 
scribed in  subsection  (d)(2)(A)(ii),  the  project  in- 
cludes equipment  which  separates  and  sequesters 
at  least  65  percent  (70  percent  in  the  case  of  an 
application  for  reallocated  credits  under  sub- 
section (d)(4))  of  such  projecCs  total  carbon  diox- 
ide emissions.”. 
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(B)  IIiailKST  PRIOJNTY  FOR  RROJFi'TS 
WHICH  FEQCFFTKR  (WRIiOX  DIOXIDE  EMIS- 
sioxs. — Section  48A(e)(3)  is  cnnended  hi)  strik- 
ing “(Did’'  at  the  end  of  subparagraph  (A)(iii), 
bg  striking  the  period  at  the  end  of  subpara- 
graph (H)(iii)  and  inseiiing  and”,  and  bg 
adding  at  the  end  the  following  new  subpara- 
graph: 


(c 


“(C)  give  highest  prioritg  to  projects  with 
the  greatest  separation  and  secpiestration  per- 
centage of  total  carbon  dioxide  emissions.”. 

(C)  REC'APTCRE  OF  CREDIT  EOR  FAILURE 
TO  SE(JUESTER. — Section  48A  is  amended  bg 
adding  at  the  end  the  following  new  subsection: 
(i)  Re(apture  oe  Credit  for  Failure  To  Se- 


(JUESTER. — The  Secretarg  shall  provide  for  recapturing  the 
benefit  of  ang  credit  allowable  under  subsection  (a)  with 
respect  to  ang  project  which  fails  to  attain  or  maintain 
the  separation  and  sexpiestration  requirements  of  subsection 


(e)(1)(G).”. 


(4)  AdDITIOSAL  priority  EOR  REFEARiTI  PART- 
XERSHIPS.— Section  48A(c)(3)(B),  as  amended  bg 
paragraph  (3)(B),  is  amended — 

(A)  bg  striking  “and”  at  the  end  of  clause 

(ii), 
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(B)  by  redesignating  clause  (Hi)  as  clause 
(iv),  and 

(C)  hy  inserting  after  clause  (ii)  the  fol- 
lowing neiv  clause: 

'fiii)  applicant  paificipants  who  have 
a research  partnership  with  an  eligible  edu- 
cational institution  (as  defined  in  section 
529(e)(5)),  andl\ 

(5)  Clerical  amendment. — Section  48A(e)(3) 
is  amended  by  striking  ‘‘intecrated  CAiSiEiCATiON 
COMBINED  cycle”  in  the  heading  and  inserting 
“certain”. 

(d)  Disclosure  ()e  Alijhations.— Section  48A(d)  is 
a mended  by  adding  at  the  end  the  follo  wing  new  paragraph: 

“(5)  Dis(LJ)sure  oe  allocations. — The  Sec- 
retary shall,  upon  making  a ceHification  under  this 
subsection  or  section  48B(d),  publicly  disclose  the 
identity  of  the  applicant  and  the  amount  of  the  credit 
certified  with  respect  to  such  applicant.”. 

(e)  Eeeective  Dates. — 

(1)  In  ceneral. — Except  as  otherwise  provided 
in  this  subsection,  the  amendments  made  by  this  sec- 
tion shall  apply  to  credits  the  application  for  which 
is  submitted  during  the  period  described  in  section 
48A(d)(2)(A)(ii)  of  the  Internal  Revenue  (h)de  of  1986 
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and  which  are  allocated  or  reallocated  after  the  date 
of  the  enactment  of  this  Act. 

(2)  I)iS('L()srRE  OF  ALU H'ATIOXS. — llic  amend- 
ment made  by  subsection  (d)  shall  apply  to  coiifi- 
cations  made  after  the  date  of  the  enactment  of  this 
Act. 


(3)  Clfhkal  AMFXDMFXT. — The  amendment 
made  by  subsection  (c)(5)  shall  take  effect  as  if  in- 
cluded in  the  amendment  made  by  section  1307(b)  of 
the  Energy  Tax  Incentives  Act  of  2005. 


SEC.  112.  EXPANSION  AND  MODIFICATION  OF  COAL  GASIFI- 
CATION INVESTMENT  CREDIT. 

(a)  Modifkatiox  of  Credit  Amouxt. — Section 
48B(a)  is  amended  by  inseHing  ‘f30  percent  in  the  case 
of  credits  allocated  under  subsection  (d)(1)(B))''  after  ‘'20 


percent’'. 

(b)  Expaxsiox  of  Aooffoatf  Credits. — Section 
48B (d)(1)  is  amended  by  striking  “shall  not  exceed 
$350,000,000”  and  all  that  follows  and  insetiing  “shall  not 
exceed — 


“(A)  $350,000,000,  plus 
“(B)  $250,000,000  for  qualifying  gasifi- 
cation projects  that  include  equipment  which 
separates  and  sequesters  at  least  75  percent  of 
such  project’s  total  carbon  dioxide  emissions.”. 
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(c)  Recapture  oe  Credit  eor  Failure  to  Bequer- 

TER. — Section  48B  is  amended  by  adding  at  the  end  the 

/ 

following  new  subsection: 


(f)  Recapture  oe  Credit  for  Failure  to  Se- 


quester.— The  Secretary  shall  provide  for  recapturing  the 
benefit  of  any  credit  allowable  under  subsection  (a)  with 
respect  to  any  project  which  fails  to  attain  or  maintain 
the  separation  and  sequestration  requirements  for  such 
project  under  subsection  (d)(1).”. 

(d)  Selection  Priorities.— Section  48B(d)  is 
amended  by  adding  at  the,  end  the  following  new  paragra/ph: 

‘‘(4)  Selection  priorities. — In  determining 
which  qualifying  gasification  projects  to  certify  under 
this  section^  the  Secretary  shall — 

'fA)  give  highest  priority  to  projects  with 
the  greatest  separation  and  sequestration  per- 
centage of  total  carbon  dioxide  emissions,  and 
“(B)  give  high  priority  to  applicant  par- 
ticipants who  have  a research  pa/rtnership  with 
an  eligible  educational  institution  (as  defined  in 
section  529(e)(5)).”. 

(e)  Elioihle  Pro.iec'ts  Include  Transportation 


(trade  Liquid  Fuels. — Section  48B(c)(7)  (defining  eligi- 
ble entity)  is  amended  by  striking  ‘kind”  at  the  end  of  sub- 
paragraph  (F),  by  striking  the  period  at  the  end  of  sub  para - 
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graph  ((t)  and  insoiing  atuF',  and  hg  adding  at  the  end 
the  following  new  subparagraph: 

'dlD  transpoliation  grade  liguid  fueIs/\ 

(f)  Efffa'TIVK  Date. — The  amendments  made  hg  this 
section  shall  appig  to  credits  described  in  section 
48H(d)(l)(H)  of  the  Internal  Revenue  Code  of  1986  which 
are  allocated  or  reallocated  after  the  date  of  the  enactment 
of  th  is  Act. 

SEC.  113.  TEMPORARY  INCREASE  IN  COAL  EXCISE  TAX; 

FUNDING  OF  BLACK  LUNG  DISABILITY  TRUST 
FUND. 


(a)  Extfxsiox  of  Temporary  Ixcrfasf. — Para- 
graph (2)  of  section  4121(e)  is  amended — 

(1)  hg  striking  '\Januarg  1,  2014'’  in  subpara- 
graph (A)  and  inseaiing  “December  31,  2018”,  and 

(2)  bg  striking  “Januarg  1 after  1981”  in  sub- 
paragraph  (B)  and  inseiiing  “December  31  after 
2007”. 

(b)  Rfstri  ytcrixo  of  Trust  Euxd  Dept. — 

(1)  Dffixftioxs. — Ear  j)urpo,';es  of  this  sub- 
.sectio)} — 

(A)  Market  \aia  f of  the  outstaxdixg 

RFPAy.\P>LF  ADVAXi'ES.  PLUS  AiH'RlED  IXTFR- 
FST. — The  term  “nanTet  value  of  the  out- 
st(n\do\g  repag(d)le  advances,  plus  accrued  inter- 
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esf’  means  the  present  value  (deteymined  by  the 

Secretary  of  the  Treasury  as  of  the  refinancing 
/ 

date  and  using  the  Treasury  rate  as  the  discount 
rate)  of  the  stream  of  principal  and  interest  pay- 
ments derived  assu7ning  that  each  repayable  ad- 
vance that  is  outstanding  on  the  refinancing 
date  is  due  on  the  30th  anniversary  of  the  end 
of  the  fiscal  year  in  which  the  advance  was  made 
to  the  Trust  Fund,  and  that  all  such  principal 
and  interest  payments  are  made  on  September 
30  of  the  applicable  fiscal  year. 

(B)  Refinancing  date. — The  term  'Refi- 
nancing date”  means  the  date  occurring  2 days 
after  the  enactment  of  th  is  Act. 

(C)  Repayable  advance. — The  term  "re- 
payable advance”  means  an  amount  that  has 
been  appropriated  to  the  Trust  Fund  in  order  to 
make  benefit  payments  and  other  expenditures 
that  are  authorized  under  section  9501  of  the  In- 
ternal Revenue  Code  of  1986  and  are  required  to 
be  repaid  when  the  Secretary  of  the  Treasury  de- 
termines that  monies  are  available  in  the  Trust 
Fund  for  such  purpose. 

(D)  Tpeascry  bate. — The  term  "Treasury 
rate”  means  a rate  determined  by  the  Secretary 
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of  the  Treosury,  iokiny  into  C())isi(l(  nifio)}  cur- 
rent market  yields  on  outstanding  tnarketahle  oh- 
ligations  of  the  United  States  of  comparable  ma- 
turities. 


(E)  TRKASun'  J-YKAR  RATE. — The  term 
''Treasury  1-year  rate''  means  a rate  determined 
by  the  Secretary  of  the  Treasury,  taking  into 
consideration  current  market  yields  on  out- 
standing marketable  obligations  of  the  United 
States  with  remaining  periods  to  maturity  of 
approximately  1 year,  to  have  been  in  effeet  as 
of  the  close  of  business  1 business  day  prior  to 
the  date  on  which  the  Trust  Fund  issues  obliga- 
tions to  the  Secretary  of  the  Treasury  under 
pa  ra graph  (2)(B). 


(2)  UEFINAXdXa 


OF  OVTWrAXDIXi',  PRIXdPAL 


OF  RFPAYABLF  ADVAX('FB  AXD  UXPAID  IXTFRFST  OX 


BIK'II  ADVAXdlB. — 

(A)  Traxbffr  to  ofxfral  FIX'D. — On  the 
refinancing  date,  the  Trust  Fund  shall  repay  the 
market  value  of  the  outstanding  repayable  ad- 
vances, plus  accrued  interest,  by  transferring 
into  the  general  fund  of  the  Treasury  the  fol- 
lowing sums: 
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(i)  The  proceeds  from  obligations  that 

the  Trust  Fund  shall  issue  to  the  Secretary 

/ 

of  the  Treasury  in  such  amounts  as  the  Sec- 
retaries of  Labor  a nd  the  Treasury  shall  de- 
termine and  bearing  interest  at  the  Treas- 
ury rate,  and  that  shall  be  in  such  fonns 
and  denominations  and  be  subject  to  such 
other  terms  and  conditions,  including  matu- 
rity, as  the  Secretary  of  the  Treasury  shall 
prescribe. 

(ii)  All,  or  that  portion,  of  the  appro- 
priation made  to  the  Trust  Fund  pursuant 
to  paragraph  (3)  that  is  needed  to  cover  the 
difference  defined  in  that  paragraph. 

(B)  Repayment  op  obligationis. — In  the 
event  that  the  Trust  Fund  is  unable  to  repay  the 
obligations  that  it  has  issued  to  the  Secretary  of 
the  Treasury  under  subparagraph  (A)(i)  and 
this  subparagraph,  or  is  unable  to  make  benefit 
payments  and  other  authorized  expenditures,  the 
Trust  Fund  shall  issue  obligations  to  the  Sec- 
retary of  the  Treasu7'y  in  such  amounts  as  may 
be  necessary  to  make  such  repayments,  pay- 
ments, and  expenditures,  with  a maturity  of  1 
year,  and  bearing  interest  at  the  Treasury  l-year 
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mfe.  These  obligations  shall  be  in  sueh  fonns  and 
denominations  and  be  subject  to  sueh  other  tenns 
and  eonditions  as  the  Secretary  of  the  Treasury 
shall  prescribe. 

(C)  Ai  tiiority  to  issna  orlktyitoxs. — 
The  Tn(st  Fund  is  authorized  to  issue  obliga- 
tions to  the  Secretary  of  the  Treasury  under  sub- 
paragraphs  (A)(i)  and  (B).  The  Secretary  of  the 
Treasury  is  authorized  to  purchase  such  obliga- 
tions of  the  Trust  Fund.  For  the  purposes  of 
making  sueh  purchases,  the  Secretary  of  the 
Treasury  may  use  as  a public  debt  transaction 
the  proceeds  from  the  sale  of  any  securities  issued 
under  chapter  31  of  title  31,  United  States  ('ode, 
and  the  purposes  for  which  securities  )nay  be 
issued  under  such  chapter  are  extended  to  in- 
clude any  purchase  of  such  Trust  Fund  obliga- 
tions under  this  subparagraph. 

(3)  OXE-TIME  .{PPROPRIATIOX. — Tlwrc  is  hereby 
appropriated  to  the  Trust  Fund  an  amount  sufficient 
to  pay  to  the  general  fund  of  the  Treasury  the  dif- 
ference between — 

(A)  the  market  value  of  the  outstanding  re- 
payable advances,  })lus  accrued  interest;  and 


•HR  1424  EAS 


163 


1 (B)  the  proceeds  from  the  obligations  issued 

2 by  the  Tnist  Fund  to  the  Secretary  of  the  Treas- 

/ 

3 ury  imder  paragraph  (2)(A)(i). 

4 (4)  Prepayment  oe  trust  eund  ohliua- 

5 TlONS. — The  Tnist  Fund  is  authorized  to  repay  any 

6 obligation  issued  to  the  Secretary  of  the  Treasury 

7 u nder  subpa  ragraphs  (A)(i)  and  (B)  of  pa  ragraph  (2) 

8 prior  to  its  maturity  date  by  paying  a prepaynient 

9 price  that  umdd,  if  the  obligation  being  prepaid  (in- 

10  eluding  all  unpaid  interest  accnied  thereon  through 

11  the  date  of  prepayment)  were  purchased  by  a third 

12  party  and  held  to  the  maturity  date  of  such  obliga- 

13  tion,  produce  a yield  to  the  th  ird-party  purchaser  for 

14  the  period  from  the  date  of  purchase  to  the  maturity 

15  date  of  such  obligation  substantially  equal  to  the 

16  Treasury  yield  on  outstanding  marketable  obligations 

17  of  the  United  States  having  a coniparable  maturity  to 

1 8 this  period. 

19  SEC.  114.  SPECIAL  RULES  FOR  REFUND  OF  THE  COAL  EX- 

20  CISE  TAX  TO  CERTAIN  COAL  PRODUCERS  AND 

2 1 EXPORTERS. 

22  (a)  Refund. — 

23  (1)  Coal  producers. — 

24  (A)  In  (GENERAL. — Notwithstanding  sub- 

25  sections  (a)(1)  and  (c)  of  section  6416  and  sec- 
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fi())i  6511  of  the  hifcnial  Revenue  Rode  of  1986, 

if— 

(i)  a eoal  produeer  esf(d)Iishes  that 
sueh  eo(d  produeer,  or  a pcnip  related  to 
meh  eoal  produeer,  expoiied  eoal  produeed 
bij  sueh  eoal  produeer  to  a foreign  eountrij 
or  shipped  eoal  produeed  hg  sueh  eoal  pro- 
dueer to  a possession  of  the  United  States, 
or  e a used  sueh  eoal  to  be  expoiied  or 
shipped,  the  expoii  or  shipment  of  whieh 
W(fs  other  than  through  an  exporter  who 
meets  the  reipdrements  of  paragraph  (2), 

(ii)  sueh  eoal  produeer  filed  an  exeise 
tax  return  on  or  after  Oetober  1,  1990,  and 
on  or  before  the  date  of  the  enaetment  of  this 
Aet,  and 

(Hi)  sueh  eoal  produeer  files  a elaim 
for  refund  with  the  Seeretarg  not  later  than 
the  elose  of  the  30-dag  period  beginning  on 
the  date  of  the  enaetment  of  this  Aet, 
then  the  Seeretarg  shall  pag  to  sueh  eoal  pro- 
dueer an  amount  equal  to  the  tax  paid  under 
seetion  4121  of  sueh  (\)de  on  sueh  eoal  expoiied 
or  shipped  bg  the  eoal  produeer  or  a paiig  re- 
lated to  sueh  eo(d  produeer,  or  eaused  bg  the  eoal 
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producer  or  a patiij  related  to  such  coal  producer 
to  he  ej'poiied  or  shipped. 


dB)  BpEi'IAL  R17.ES  EOH  ('ERTAIN  TAX- 


PAYERS.— For  purposes  of  this  section — 

(i)  In  (GENERAL.— If  a coal  producer  or 
a pariy  related  to  a coal  producer  has  re- 
ceived a judgment  described  in  clause  (Hi), 
such  coal  producer  shall  he  deemed  to  have 
estahlished  the  export  of  coal  to  a foreign 
country  or  shipment  of  coal  to  a possession 
of  the  United  States  under  subparagraph 
(A)(i). 


(ii)  Amount  oe  payment. — If  a tax- 
payer descrihed  in  clause  (i)  is  entitled  to 
a payment  under  subparagraph  (A),  the 
amount  of  such  payment  shall  be  reduced  by 
any  amount  paid  pursuant  to  the  judgment 
de. scribed  in  clause  (Hi). 

(Hi)  Jl  iuuiENT  I)ES(7UP>EI). — ^.4  judg- 
ment is  described  in  this  subparagraph  if 
such  judgment — 

(I)  IS  made  by  a court  of  com- 
petent jurisdiction  within  the  United 
States, 
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(II)  relates  to  the  constitutionality 
of  any  tax  paid  on  expofied  coal  under 
section  4121  of  the  Internal  Revenue 
Code  of  1986,  and 

(III)  is  in  favor  of  the  coal  pro- 
ducer or  the  patiy  related  to  the  coal 
producer. 

(2)  ExporteHkS. — Notivithsta riding  subsections 
(a)(1)  and  (c)  of  section  6416  and  section  6511  of  the 
Internal  Revenue  Code  of  1986,  and  a judgment  de- 
scribed in  paragr^aph  (l)(B)(iii)  of  this  subsection, 

if— 

(A)  an  exporter  establishes  that  such  ex- 
porter exported  coal  to  a foreign  count tij  or 
shipped  coal  to  a possession  of  the  United  States, 
or  caused  such  coal  to  be  so  exporied  or  shipped, 

(B)  such  exporter  filed  a tax  return  on  or 
after  October  1,  1990,  and  on  or  before  the  date 
of  the  enactment  of  th  is  Act,  and 

(C)  such  exporter  files  a claim  for  refund 
with  the  Secretar'y  not  later  than  the  close  of  the 
30-day  period  beginning  on  the  date  of  the  enact- 
ment of  this  Act, 

then  the  Secretarnj  shall  pay  to  such  exporier  an 
amount  equal  to  $0,825  per  ton  of  such  coal  exporied 
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by  the  expoder  or  caused  to  be  cxpoHed  or  shipped, 

or  caused  to  be  exporied  or  shipped,  by  the  expo  Her. 
/ 

(1))  Limitatioxs. — Subsection  (a)  shall  not  apply  with 
respect  to  exported  coal  if  a settlement  with  the  Federal 
(Tovernment  has  been  made  with  and  accepted  by,  the  coal 
producer,  a party  related  to  such  coal  producer,  or  the  ex- 
poHer,  of  such  coal,  as  of  the  date  that  the  claim  is  filed 
under  this  section  with  respect  to  such  expoHed  coal.  For 
purposes  of  this  subsection,  the  term  ‘‘settlement  with  the 
Federal  Government”  shall  not  include  any  settlement  or 
stipulation  entered  into  as  of  the  dwte  of  the  enactment  of 
this  Act,  the  terms  of  which  contemplate  a judgment  con- 
cerning which  any  pariy  has  reserved  the  right  to  file  an 
appeal,  or  has  filed  an  appeal. 

(c)  SuHSEQUENi'  Refund  Prohibited. — No  refund 
shall  be  made  under  this  section  to  the  extent  that  a credit 
or  refund  of  such  tax  on  such  exported  or  sh  ipped  coal  has 
been  paid  to  any  person. 

(d)  Definitions. — For  purposes  of  th  is  section — 

(1)  Coal  PRODIKLIR.—The  term  “coal  prvduccr” 
means  the  person  in  whom  is  vested  ownership  of  the 
coal  immediately  after  the  cord  is  severed  frrrrn  the 
grvund,  without  regro'd  to  the  existence  of  any  con- 
truetual  arrungernent  for  the  sale  or  other  disposition 
of  the  coal  or  the  payment  of  rrny  royalties  between 
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the  producer  and  third  parties.  The  term  includes  any 
person  who  extracts  coal  from  coal  waste  refuse  piles 
or  from  the  silt  waste  product  which  results  from  the 
wet  washing  (or  simileir  processing)  of  coal. 

(2)  Exporter. — The  term  “exporter’  means  a 
person,  other  than  a coal  producer,  wJw  does  not  have 
a contract,  fee  arr'angement,  or  any  other  agreement 
with  a producer  or  seller  of  such  coal  to  expoii  or 
ship  such  coal  to  a third  party  on  behalf  of  the  pro- 
ducer or  seller  of  such  coal  and — 

(A)  is  indicated  in  the  shipper’s  export  dec- 
laration or  other  documentation  as  the  exporter 
of  record,  or 

(B)  actually  exported  such  coal  to  a foreign 
country  or  shipped  such  coal  to  a possess  ioji  of 
the  United  States,  or  caused  such  coal  to  he  so 
exported  or  shipped. 

(3)  Related  party. — The  term  “a  party  related 
to  such  coal  producer”  means  a person  who — 

(A)  is  related  to  such  coal  producer  through 
any  degree  of  com  mon  management,  stock  owner- 
ship, or  voting  control, 

(B)  is  related  (within  the  meaning  of  sec- 
tion 144(a)(3)  of  the  Internal  Revenue  (lode  of 
1986)  to  .mch  coal  producer,  or 
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other  (igreeoiienf  with  sue]}  eoal  produeer  to  sell 
/ 

such  x‘oal  to  a th  ird  paiig  oii  behalf  of  such  coal 
producer. 

(4)  SKCUKTARY.—The  term  ‘bSecretarif'  means 


the  ^secretary  of  Treasury  or  the  Secretary’s  designee, 
(e)  Timing  of  Refund.— With  respect  to  any  claim 
for  refund  filed  pursuant  to  th  is  section,  the  Secretary  .sJadl 
determine  whether  the  requirements  of  this  section  are  met 
not  later  than  180  days  after  such  claim  is  filed.  If  the  Sec- 
retary determines  that  the  requirements  of  this  section  are 
met,  the  claim  for  refund  shall  he  paid  not  later  than  180 


days  after  the  Secretary  makes  such  determination. 


(f)  Interest. — Any  refund  paid  pursuant  to  this  sec- 
tion shall  he  paid  hy  the  Secretary  with  interest  from  the 
date  of  overpayment  determined  hy  using  the  overpayment 
rate  and  method  under  section  6621  of  the  Internal  Revenue 
Code  of  1986. 


(g)  Denial  of  Double  Beneeit. — The  payment 
under  subsection  (a)  imth  respect  to  any  coal  shall  not  e.r- 
ceed — 


(1)  in  the  case  of  a paipnent  to  a coal  produce)', 
the  amount  of  ta.r  paid  under  section  4121  of  the  In- 
ternal Revenue  Code  of  1986  with  I'esped  to  sui'h  coal 
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hj!  such  coal  producer  or  a patip  related  to  such  coal 
p}'oduccr,  and 

(2)  in  the  case  of  a paijinent  to  an  exporter,  an 
amount  eipial  to  $0,825  per  ton  with  respeet  to  such 
co(d  expoiied  by  the  exporter  or  caused  to  be  expoiied 
by  the  expoHer. 

(h)  Applk'ATIOs  of  Sf('TI()X. — This  section  applies 
only  to  claims  on  coal  exported  or  shipped  on  or  after  Octo- 
ber 1,  1990,  through  the  date  of  the  enactment  of  this  Act. 

(i)  Staxdixo  Xot  Ooxferpfi). — 

(1)  Expoptfps. — With  respect  to  expoHers,  this 
section  shidl  not  confer  standing  upon  an  expo)ier  to 
co)nmenee,  or  intervene  in,  any  judicial  or  adminis- 
t rat  ire  proceeding  concerning  a claim  for  refund  by 
a coal  ))roducer  of  any  Federal  or  State  tax,  fee,  or 
royalty  paid  by  the  coal  producer. 

(2)  OoAL  PPonn'FPS. — With  respect  to  coal  pro- 
ducers, this  section  shall  not  confer  standing  upon  a 
co(d  producer  to  commence,  or  intervene  in,  any  judi- 
ci(d  or  (Khninistrative  proceeding  concerning  a claim 
for  refund  bif  an  exporter  of  any  Federal  or  State  tax, 
fee,  or  royidty  ))aid  by  the  producer  and  alleged  to 
have  been  jxissed  on  to  an  expo  tier. 
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1 SEC.  115.  TAX  CREDIT  FOR  CARBON  DIOXIDE  SEQUESTRA- 

2 TION. 

3 (a)  L\  General. — Subpari  I)  of  pari  of  subchapter 

4 .4  of  chapter  1 (relating  to  business  credits)  is  amended  bg 

5 adding  at  the  end  the  following  new  section: 

6 ^^SEC.  45Q.  CREDIT  FOR  CARBON  DIOXIDE  SEQUESTRATION. 
1 'fa)  General  Rule. — For  purposes  of  section  38,  the 

8 carbon  dioxide  sequestration  credit  for  any  taxable  year  is 

9 a n a rnou n t equa I to  the  su rn  of— 

'fl)  $20  per  metric  ton  of  qualified  carbon  diox- 
ide wh  ich  is — 

'fA)  captured  by  the  taxpayer  ai  a epiali- 
fied  facility,  and 

'fB)  disposed  of  by  the  taxpayer  in  secure 
geological  storage,  and 

'f2)  $10  per  metric  ton  of  qualified  carbon  diox- 
ide wh  ich  is — 

'fA)  captured  by  the  taxpayer  at  a quali- 
fied facility,  and 

'fB)  used  by  the  taxpayer  as  a teiiiary 
injectant  in  a qualified  erduinced  oil  or  natural 
gas  recovery  project. 

'fb)  Qualified  ((arron  Dio.xide. — For  purposes  of 
24  this  section — 
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“(1)  L\  (GENERAL. — llw  term  'qualified  carbon 
dioxide'  means  carbon  dioxide  captured  from  an  in- 
dustrial source  which — 

“(A)  would  otherwise  be  released  into  the 
atmosphere  as  industrial  em  ission  of  greenhouse 
gas,  and 

"(B)  is  measured  at  the  source  of  capture 
and  verified  at  the  point  of  disposal  or  injection. 
"(2)  Recycled  carbon  dioxide. — The  term 
'qualified  carbon  dioxide'  includes  the  initial  deposit 
of  captured  carbon  dioxide  used  as  a teiiiary 
injectant.  Buch  term  does  not  include  carbon  dioxide 
that  is  re-captured,  recycled,  and  re-injected  as  pad 
of  the  enhanced  oil  and  natural  gas  recovery  process. 
"(c)  (ji'ALiEiED  Facility. — For  purposes  of  this  sec- 
tion, the  term  'qualified  facility’  means  any  industrial  fa- 


"(1)  which  is  owned  by  the  taxpayer, 

"(2)  at  which  carbon  capture  equipment  is 
placed  in  sennee,  and 

"(3)  which  captures  not  less  than  500,000  metric 
tons  of  carbon  dioxide  during  the  taxable  year. 

"(d)  Brecial  Rc lea  and  Other  Deeinitions. — For 


purposes  of  this  section — 
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''(1)  Only  carbon  dioxide  (aptured  and  dis- 


posed OE  OR  USED  WITHIN  THE 


UNITED  STATES 


TAKEN  INTO  ACCOUNT. — The  creclit  under  this  section 
shall  apply  only  with  respect  to  cpialified  carbon  di- 
oxide the  capture  and  disposal  or  use  of  which  is 
within — 

^fA)  the  United  States  (within  the  meaning 
of  sect  io  n 638(1)),  or 

“(B)  a possession  of  the  United  States 
(within  the  meaning  of  section  638(2)). 


Secure  geological 


STORAGE. — The 


Sec- 


retary, in  consultaiion  with  the  Administrator  of  the 
Environmental  Protection  Agency,  shall  establish  reg- 
ulations for  determining  adequate  security  measures 
for  the  geological  storage  of  carbon  dioxide  under  sub- 
section (a)(1)(B)  such  that  the  carbon  dioxide  does 


not  escape  into  the  atmosphere.  Such  term  shall  in- 
clude storage  at  deep  saline  formations  and 
unminable  coal  seems  under  such  conditions  as  the 


Secretary  may  determine  under  such  regulations. 

“(3)  Tertiary  injectant.—TIw  term  HeHiary 
injectanf  has  the  same  meaning  as  when  used  within 


section  193(b)(1). 

“(4)  QuALIEIED  ENHAN('ED  oil 
GAB  REi'OVERY  PR().IE(0\ — 77/f  term 


OR  NATURAL 
'qualified  en- 
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hanced  oil  or  natural  gas  recovery  project'  has  the 
tneaning  given  the  term  'qualified  enhanced  oil  recov- 
ery project’  by  section  43(c)(2),  by  substituting  ‘crude 
oil  or  natural  gas’  for  ‘crude  oil’  in  subparagraph 
(A)(i)  thereof 


‘(5)  Credit  ATTRiurTAHLE  to  taxpayer.- 


Any  credit  under  this  section  shall  be  attributable  to 
the  person  that  captures  and  physically  or  contrac- 
tually ensures  the  disposal  of  or  the  use  as  a teriiary 
injectant  of  the  qualified  carbon  dioxide,  except  to  the 
extent  provided  in  regulations  prescribed  by  the  Sec- 
retary. 

“(6)  Re(APTVRE. — ll}e  Secretary  shall,  by  regu- 
lations, provide  for  recapturing  the  benefit  of  any 
credit  allowable  under  subsection  (a)  with  respect  to 
any  qualified  carbon  dioxide  which  ceases  to  be  cap- 
tured, disposed  of,  or  used  as  a tetiiary  injectant  in 
a manner  consistent  with  the  requirements  of  this  sec- 
tion. 


“(7)  ISELATios  ADjn^TMEXT. — In  the  case  of 
any  taxable  year  beginning  in  a calendar  year  after 
2009,  there  shall  be  substituted  for  each  dollar  amount 
contained  in  subsection  (a)  an  amount  equal  to  the 
product  of — 

“(A)  such  dollar  amount,  multiplied  by 
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'UB)  the  Difhdion  adjustment  factor  for 
such  calendar  year  determined  under  section 
43(h) f3)(B)  for  such  caloidar  year,  determined 
by  suhstitutiny  '3008’  for  '1990’. 

"(e)  Applicatiox  of  SEdiox.—The  credit  under  this 
6 section  shall  apply  with  respect  to  qualified  carbon  dioxide 
1 before  the  end  of  the  calendar  year  in  which  the  Secretary, 

8 in  consultation  with  the  Administrator  of  the  Environ- 

9 mental  Protection  Agency,  certifies  that  75,000,000  metric 

10  tons  of  qualified  carbon  dioxide  have  been  captured  and  dis- 

1 1 posed  of  or  used  as  a teriiary  injectant.”. 

12  (b)  CoxFORMixo  Amexdmkxt.— Section  38(1))  (relat- 

13  ing  to  general  business  credit)  is  amended  by  striking 

14  "plus”  at  the  end  of  paragraph  (32),  by  striking  the  period 

15  at  the  end  of  paragraph  (33)  and  inseHing  ",  plus”,  and 

16  by  adding  at  the  end  of  following  new  paragraph: 

17  ‘f34)  the  carbon  dioxide  secpiestration  credit  de- 

1 8 term  i n ed  u nder  sect  ion  45  (J  (a) . ’ 

19  (c)  ('lfpkal  AMKXDMKxr. — The  table  of  sections  for 

20  subpart  B of  paid  71  of  subchapter  A of  chapter  I (relating 

21  to  other  credits)  is  amended  by  adding  at  the  end  the  fol- 

22  lowing  new  section: 

“iSV'f.  ( 'ml  if  for  n/ (/i().riil(  scijiicsfiyif  ion.”. 

23  (d)  Efffj'TIVK  Date. — dhe  amendments  made  by  this 

24  section  shall  a})})ly  to  carbon  dioxide  captured  after  the  date 

25  of  the  enactment  of  this  Act. 
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SEC.  116.  CERTAIN  INCOME  AND  GAINS  RELATING  TO  IN- 
DUSTRIAL SOURCE  CARBON  DIOXIDE  TREAT- 
ED AS  QUALIFYING  INCOME  FOR  PUBLICLY 
TRADED  PARTNERSHIPS. 

(a)  Is  General. — Subparagraph  (E)  of  section 
77()4(d)(l)  (defining  (pialifying  income)  is  amended  by  in- 
seriing  “or  industrial  source  carbon  dioxide'’  after  “tim- 
ber)". 

(b)  Eeeective  Date. — The  amendment  made  by  this 
section  shall  take  effect  on  the  date  of  the  enactment  of  this 
Act,  in  taxable  years  ending  after  such  date. 

SEC.  117.  CARBON  AUDIT  OF  THE  TAX  CODE. 

(a)  Study. — The  Secretary  of  the  Treasury  shall  enter 
into  an  agreement  with  the  National  Academy  of  Sciences 
to  undetiakc  a comprehensive  review  of  the  Internal  Rev- 
enue Code  of  1986  to  identify  the  types  of  and  specific  tax 
provisions  that  have  the  largest  effects  on  carbon  and  other 
greenhouse  gas  emissions  and  to  estimate  the  magnitude  of 
those  effects. 

(1))  Report. — Not  later  than  2 years  after  the  date 
of  enactment  of  this  Act,  the  National  Academy  of  Sciences 
shall  submit  to  Congress  a repoti  containing  the  results  of 
study  authorized  under  this  section. 

(c)  Authorization  oe  Appropriations. — Ttwre  is 
authorized  to  be  appropriated  to  carry  out  this  section 
$1,500, 000  for  the  period  of  fiscal  years  2009  and  2010. 
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TITLE  II— TRANSPORTATION 

AND  DOMESTIC  FUEL  SECU- 
RITY PROVISIONS 


SEC.  201.  INCLUSION  OF  CELLULOSIC  BIOFUEL  IN  BONUS 
DEPRECIATION  FOR  BIOMASS  ETHANOL 
PLANT  PROPERTY. 

(a)  In  General. — Paragraph  (3)  of  sect  ion  168(1)  is 
amended  to  read  as  follows: 

“(3)  Cellulosic  BIOFUEL.— The  term  ‘ceJlulosic 
hiofueV  means  any  liqwid  fuel  which  is  produced  from 
any  lignocellulosic  or  hemicellulosic  matter  that  is 
available  on  a renewable  or  recurring  basis.”. 

(b)  CONEORMINO  Amendments. — Subsection  (1)  of  sec- 
tion 168  is  amended — 


(1)  by  striking  '^cellulosic  biomass  ethanol”  each 
place  it  appears  and  inserting  ''cellulosic  biofuel”, 

(2)  by  striking  ‘TJellulosk^  Biomass  Eth- 


anol” in  the  heading  of  such  subsection  a nd  insejling 
‘'Cellulose'  Biofuel”,  and 


(3)  by  striking  “('ELLULOSK'  BIOMASS  ETHANOL 


in  the  heading  of  paragraph  (2)  thereof  and  inserting 
“( 'ELL  I 'LOSE ' biofuel”. 


(c)  Eeeie'tive  Date. 


— The  amendments  made  by  this 


section  shall  apply  to  propeiiy  placed  in  service  after  the 
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date  of  the  enactment  of  this  Act,  in  taxable  years  ending 
after  such  date. 

SEC.  202.  CREDITS  FOR  BIODIESEL  AND  RENEWABLE  DIE- 
SEL. 

(a)  Is  General. — Sections  40A(g),  6426(c)(6),  and 
6427(e)(5)(B)  are  each  amended  by  striking  '‘December  31, 
2008”  and  inserting  “December  31,  2009”. 

(b)  Increase  in  Rate  of  Credit. — 

(1)  Income  t,\x  credit. — Paragraphs  (1)(A) 
and  (2) (A)  of  section  40A(b)  are  eaeh  amended  by 
striking  “50  cents”  and  inserting  “$1.00”. 

(2)  Excise  tax  credit. — Pa  ragraph  (2)  of  sec- 
tion 6426(c)  is  amended  to  read  as  folio ivs: 

“(2)  Applicable  miount. — For  purposes  of  this 
subsection,  the  applicable  amount  is  $1.00.”. 

(3)  Conforming  amendments. — 

(A)  Subsection  (1))  of  seel  ion  40A  is  amend- 
ed by  striking  paragraph  (3)  and  by  redesig- 
nating paragraphs  (4)  and  (5)  as  paragraphs 
(3)  and  (4),  respectively. 

(B)  Paragraph  (2)  of  section  40A(f)  is 
amended  to  read  as  folhics: 

“(2)  Exception. — Subsection  (1))(4)  shall  not 
apply  with  respect  to  renewable  diesel.”. 
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(C)  Paragraphs  (2)  and  (3)  of  section 
40A(e)  are  each  amended  hy  striking  ‘kuhsection 
(h)(5)..(C)”  and  insetting  “subsection  (l))(4)(C)’\ 

(D)  Clause  (ii)  of  section  40A(d)(3)(C)  is 
amended  hy  striking  “subseetion  (b)(5)(B)”  and 
insetting  “subsection  (b)(4)(B)”. 

(c)  Uniform  Treatment  of  Diefel  Prodvced 


Prom  Biomaff. — Paragraph  (3)  of  section  4 
amended — 


IS 


(1)  by  striking  “diesel  fuel”  and  insetiing  “liq- 
uid fuel”, 


(2)  by  striking  “using  a therm  at 

depolymerization  process”,  and 

(3)  by  insetiing  “,  or  other  equivalent  standard 
approved  by  the  Secretary”  after  “1)396”. 


(d)  COPRODVOTION  OF  RENEWABLE  DiESEL  WlTII  PE 


TROLEl  Af  PeEDFTOCK. — 


(1)  In  oeneral. — Paragraph  (3)  of  section 
40A(f)  IS  amended  by  adding  at  the  end  the  following 
new  sentences:  “Such  term  does  not  include  any  fuel 
derived  from  coprocessing  biomass  with  a feedstock 
which  is  not  biomass.  For  purposes  of  this  paragraph, 
the  term  'biomass’  has  the  meaning  given  such  term 
by  section  45K (c)(3).”. 
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Conforming  amendment. — Paragraph  (3) 
of  sect ian  40A(f)  is  amended  by  striking  “(as  defined 
in  section  45K(c)(3))’\ 

(e)  Eligibility  oe  Certain  Aviation  Fuel. — Sub- 
section (f)  of  section  40A  (relating  to  renewable  diesel)  is 
amended  by  adding  at  the  end  the  following  new  paragraph: 

“(4)  Certain  AVIATION  fuel. — 

“(A)  In  general. — Except  as  provided  in 
the  last  3 sentences  of  paragraph  (3),  the  term 
'renewable  dieseV  shall  include  fiiel  denied  from 
biomass  which  meets  the  requirements  of  a De- 
partment of  Defense  specification  for  military  jet 
fuel  or  an  American  Society  of  Testing  and  Ma- 
terials specification  for  aviation  turbine  fuel. 

“(B)  AlMTJiATION  OF  MIXTURE  CREDITS. — 
In  the  case  of  fiiel  which  is  treated  as  renewable 
diesel  solely  by  reason  of  subparagraph  (A),  sub- 
section (l))(l)  and  section  6426(c)  shall  be  ap- 
plied with  respect  to  such  fuel  by  treating  ker- 
osene as  though  it  were  diesel  fuel. 

(f)  Modification  Relating  to  Deeinition  oe  Agri- 
Hiodiesel. — Paragraph  (2)  of  section  40A(d)  (rekiting  to 
agri-biodiesel)  is  amended  by  striking  “and  mustard  seeds'’ 
and  inseRing  “mustard  seeds,  and  camel ina”. 

(g)  Effective  Date. — 
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(1)  lx  (iXXXRAL. — Except  as  otherwise  provided 
in  this  subsection,  the  amendments  made  btj  this  sec- 
tion  shall  apply  to  fuel  produced,  and  sold  or  used, 
after  December  31,  2008. 

(2)  CoPRODlUTIOX  OF  FFXFWABLK  DIESEL 
WITH  EETEOLEAAI  EEEDST()(T\. — The  amendment 
made  by  subsection  (d)  shall  apply  to  fuel  produced, 
and  sold  or  used,  after  the  date  of  the  enactment  of 
th  is  Act. 


SEC.  203.  CLARIFICATION  THAT  CREDITS  FOR  FUEL  ARE  DE- 


SIGNED TO  PROVIDE  AN  INCENTIVE  FOR 
UNITED  STATES  PRODUCTION. 


(a)  Aij'oiiol  Peels  Credit. — Subsection  (d)  of  sec- 
tion 40  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 


‘(7)  Limitation  to  aijdiiol  with  eonne(aiox 


TO  THE  EXITED  STATES. — credit  shall  be  deter- 


mined under  this  section  with  respect  to  any  alcohol 
which  is  produced  outside  the  United  States  for  use 
as  a fuel  outside  the  United  States.  For  purpo.ses  of 
this  piorigraph,  the  term  'United  States'  includes  any 
})ossession  of  the  United  States.". 

(1))  Biodiesel  Feels  (Tedit. — Subsection  (d)  of  sec- 
tion iOA  is  amended  by  adding  at  the  end  tlu'  following 
new  pio'agraph: 
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"(5)  Limitatiox  to  biodiesel  with  ('oxxe('- 

TIOX  TO  THE  UXITED  STATES. — A7;  cmiif  sh(tU  be  (k- 
feonined  under  this  Hecfion  udih  res))eef  to  any  bio- 
diesel ivhieh  is  produeed  outside  the  United  States  for 
use  as  a fuel  outside  the  United  States.  For  purposes 
of  this  paragraph,  the  term  'United  States’  ineludes 
any  possession  of  the  United  States.”. 

(e)  Excise  Tax  Credit. — 

(1)  Ix  OEXERAL. — Section  6426  is  amended  by 
adding  at  the  mid  the  foUoiving  new  subsection: 

"(i)  Limetatiox  to  Fuels  With  Coxxectiox  to 
THE  Exited  States.— 


"(1)  Aia'ohol. — No  credit  shall  be  determined 
under  this  .'section  with  respect  to  any  alcohol  which 
is  produced  outside  the  Un  ited  States  for  use  as  a fuel 
outside  the  United  States. 

"(2)  Phodiesel  axd  alterxative  euels. — Xo 
credit  sludi  be  determined  under  this  section  with  re- 
spect to  (oiy  biodiesel  or  alternative  fuel  which  is  pro- 
duced outside  the  United  States  for  use  as  a fuel  out- 
side the  United  States. 

For  purposes  of  this  subsection,  the  term  ‘United  States'  in- 
cludes any  j)os.'-;ession  of  the  United  States.". 


24  (2)  COXEORMIXO  AMEXDMEXT. — Subsection  (e) 

25  of  section  6427  is  (onended  by  redesignating  })ara- 
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graph  (5)  as  paragraph  (6)  and  by  inseHing  after 
paragraph  (4)  the  following  new  paragraph: 

“(5)  L I M /tat ION  TO  FVKLA  WITH  (H)NNE('TION 
TO  THE  UNITED  ETATES. — No  amount  shall  he  pay- 
able under  paragraph  (1)  or  (2)  with  respect  to  any 
mixture  or  alternative  fuel  if  credit  is  not  allowed 


with  respect  to  such  mixture  or  alteniative  fuel  by 
reason  of  section  6426(i)d\ 

(d)  Eeeective  Date.— The  amendments  made  by  this 
section  shall  apply  to  claims  for  credit  or  payment  made 
on  or  after  May  15,  2008. 


SEC.  204.  EXTENSION  AND  MODIFICATION  OF  ALTERNATIVE 


FUEL  CREDIT. 


(a)  Extension.  — 

(1)  Alternative  fuel  credit. — Paragra/ph  (4) 
of  section  6426(d)  (relating  to  altemative  fuel  credit) 
is  amended  by  striking  '\8eptember  30,  200 f and  in- 
serting 'December  31,  2009”. 


(2)  Alternative  fuel  mixture  credit.- 


Paragraph  (3)  of  section  6426(e)  (relating  to  alter- 
native fuel  mirture  credit)  is  amended  by  striking 
“September  30,  2009”  and  insexiing  “December  31, 
2009”. 


(3)  Payments. — Subparagraph  ((1)  of  section 
6427(e)(5)  (relating  to  termination)  is  amended  by 
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striking  '‘September  30,  2009'’  and  inserting  "Decem- 
ber 31,  2009”. 

(b ) Modifk  'A  Tio.xs. — 

(1)  Alternative  fuel  to  invlide  com- 

PRESSEI)  OR  LIQUIFIED  HIOMAHF  OAF. — Paragraph 
(2)  of  section  6426(d)  (relating  to  alternative  fuel 
credit)  is  amended  by  striking  "and”  at  the  end  of 
subparagraph  (E),  by  redesignating  subparagraph 
(F)  as  subparagraph  (G),  and  by  insoiing  after  sub- 
paragraph  (E)  the  follow  in  g new  subparagraph: 

"(F)  compressed  or  liquefied  gas  derived 
from  biomass  (as  defined  in  section  45K(c)(3)), 
and”. 

\ 

(2)  Credit  allowed  for  aviation  use  of 
FUEL. — Paragraph  (1)  of  section  6426(d)  is  amended 
by  insetiing  "sold  by  the  taxpayer  for  use  as  a fuel 
in  aviation,”  after  "motorboat,”. 

(c)  Carbon  Capture  Requirement  for  Certain 
Fuels. — 

(1)  In  oeneral. — Subsection  (d)  of  section 
6426,  as  amended  by  subsection  (a),  is  amended  by 
redesignating  paragraph  (4)  as  paragraph  (5)  and  by 
insetiing  after  paragraph  (3)  the  following  new  para- 
graph: 

"(4)  Carbon  (apture  requirement. — 
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‘'(A)  In  (iKNKRAL. — Tlie  requirementH  of 
this  paragraph  are  met  if  the  fuel  is  ceriified, 
under  sucfi  procedures  as  required  by  the  Sec- 
retary, as  having  been  derived  from  coat  pro- 
duced at  a gasification  facility  which  separates 
and  sequesters  not  less  than  the  applicable  per- 
centage of  such  facility’s  total  carbon  dioxide 
emissions. 

‘fB)  Applicable  percentage. — For  pur- 
poses of  subparagraph  (A),  the  applicable  per- 
centage is — 

“(i)  50  percent  in  the  case  of  fuel  pro- 
duced after  September  30,  2009,  and  on  or 
before  December  30,  2009,  and 

'fii)  75  percent  in  the  case  of  fuel  pro- 
duced after  December  30,  2009.  ”. 

(2)  Conforming  amendment. — Subparagraph 
(E)  of  section  6426(d)(2)  is  amended  by  inseriing 
“wh  ich  meets  the,  reciuirements  of  paragraph  (4)  and 
wh  ich  is”  after  “any  liqu  id  fuel”. 

(d)  Effective  Date. — The  amendments  made  by  this 
section  shall  apply  to  fuel  sold  or  used  after  the  date  of  the 
enactment  of  th  is  Act. 
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\ 


SEC.  205.  CREDIT  FOR  NEW  QUALIFIED  PLUG-IN  ELECTRIC 
DRIVE  MOTOR  VEHICLES. 


(a)  Plvg-is  Electric  Drive  Motor  Veiik'le  Cred- 
it.— Huhpari  B of  pati  IV  of  subchapter  A of  chapter  1 
(relating  to  other  credits)  is  amended  by  adding  at  the  end 
the  folio  icing  new  section: 


“SEC.  SOD.  NEW  QUALIFIED  PLUG-IN  ELECTRIC  DRIVE 
MOTOR  VEHICLES. 

‘fa)  Allowasce  of  Credit. — 

‘fl)  In  general. — There  shall  be  allowed  as  a 
credit  against  the  tax  imposed  by  this  chapter  for  the 
taxable  year  an  amount  eepial  to  the  applicable 
amount  with  respect  to  each  new  qualified  plug-in 
electric  drive  motor  vehicle  placed  in  sendee  by  the 
taxpayer  during  the  taxable  year. 

‘f2)  Applicable  amount. — For  purposes  of 
paragraph  (1),  the  applicable  amount  is  sum  of — 

‘fA)  $2,500,  plus 

‘fB)  $417  for  each  kilowatt  hour  of  traction 
battery  eapacity  in  excess  of  4 kilowatt  hours. 

‘fb)  Limitations. — 

‘fl)  Limitation  based  on  weight. — The 
amount  of  the  credit  allowed  under  subsection  (a)  by 
reason  of  subsection  (a)(2)  shall  not  exceed — 

‘fA)  $7,500,  in  the  ease  of  any  new  quali- 
fied plug-in  electric  drive  motor  vehicle  with  a 
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fpvss  vehicle  ivckjhi  rating  of  not  more  than 
10,000  pounds, 

‘ddi)  f 10,000,  in  the  ease  of  any  new  quali- 
fied pJug-in  electric  drive  motor  vehicle  with  a 
gross  vehicle  weight  rating  of  more  than  10,000 
pounds  but  not  more  than  14,000  pounds, 

‘fC)  $12,500,  in  the  case  of  any  new  quali- 
fied plug-in  electric  drive  motor  vehicle  with  a 
gross  vehicle  weight  rating  of  more  than  14,000 
pounds  but  not  more  than  26,000  pounds,  and 
“(D)  $15,000,  in  the  case  of  any  new  cpiali- 
fied  plug-in  electric  drive  motor  vehicle  with  a 


gross  vehicle  weight  rating  of  more  than  26,000 
pounds. 


‘(2)  Limitation  on  number  of  rassenoer  ve- 


IIK'LES  AND  LIOIIT  TRUCKB  ELIGIBLE  FOR  CREDIT. 


‘fAJ  In  general.— In  the  case  of  a new 
qualified  plug-in  electric  drive  motor  vehicle  sold 
during  the  phaseout  period,  only  the  applicable 
percentage  of  the  credit  otherwise  allowable 
under  subsection  (a)  shall  be  allowed. 

'fB)  Phaseout  period. — For  pur})oses  of 
this  subsection,  the  phaseout  period  is  the  period 
begi}\ning  with  the  .second  ealend(tr  quarter  fol- 
lowing the  c(dend(0'  (punier  which  includes  the 
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first  date  on  which  the  total  number  of  such  new 
qualified  plug-in  electric  drive  motor  vehicles 
sold  for  use  in  the  United  States  after  December 
31,  2008,  is  at  least  250,000. 

“(C)  Applicable  pep('exta(IE. — For  pur- 
poses of  subparagraph  (A),  the  applicable  per- 
centage is — 

‘fi)  50  percent  for  the  first  2 calendar 
quaUers  of  the  phaseout  period, 

‘f  ii)  25  percent  for  the  3d  and  4th  cal- 
endar qua  lie  rs  of  the  phaseout  period,  and 
'f  iii)  0 percent  for  each  calendar  quar- 
ter thereafter. 

'‘(D)  Controlled  oroi  ps. — Rules  similar 
to  the  rules  of  section  30B(f)(4)  shall  apply  for 
purposes  of  th  is  subsection. 

“(c)  New  CfiALiEiEi)  Plco-in  Eleiyric  Drive 
Motor  Vehicle. — For  purposes  of  this  section,  the  term 
‘new  qualified  plug-in  electric  drive  motor  vehicle'  means 
a motor  vehicle — 

“(1)  which  draws  propulsion  using  a traction 
battery  with  at  least  4 kilowatt  hours  of  capacity, 

“(2)  which  uses  an  offboard  source  of  energy  to 
recharge  such  battery. 
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“(3)  wh  ich,  in  iJie.  case  of  a passenger  veh  icle  or 
light  truck  which  has  a gross  vehicle  weight  rating  of 
not  more  than  ''8,500  pounds,  has  received  a certificate 
of  conformiity  under  the  Clean  Air  Act  and  meets  or 
exceeds  the  equivalent  qualifying  California  low  emis- 
sion veh  icle  standard  under  section  243(e)(2)  of  the 
Clean  Air  Act  for  that  make  and  model  year,  and 

‘fA)  in  the  case  of  a vehicle  having  a gross 
vehicle  weight  rating  of  6,000  pounds  or  less,  the 
Bin  5 Tier  II  emission  standard  established  in 
regulations  prescribed  by  the  Administrator  of 
the  Environmental  Protection  Agency  under  sec- 
tion 202  (i)  of  the  Clean  Air  Act  for  that  make 
and  model  year  vehicle,  and 

“(B)  in  the  case  of  a vehicle  having  a gross 
vehicle  weight  rating  of  more  than  6,000  pounds 


hut  not  more  than  8,500  pounds,  the  Bin  8 Tier 
II  emission  standard  wh  ich  is  so  established, 

'‘(4)  the  original  use  of  which  commences  with 
the  taxpayer, 

“(5)  which  is  acquired,  for  use  or  lease  by  the 
taxpayer  and  not  for  resale,  a nd 

“(6)  which  is  made  by  a manufacturer. 

'fd)  Applk'atios  11/77/  Other  Credpts. — 
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'(1)  BrSIXESS  ('REI)IT  TREATED  .IN  DART  OE 


(iEXERAL  RrsiXESS  (CREDIT. — So  much  of  the  credit 
which  would  he  allowed  under  subsection  (a)  for  any 
taxable  year  (determined  without  regard  to  this  sub- 
section) that  is  attributable  to  properiy  of  a character 
subject  to  an  allowance  for  depreciation  shall  be  treat- 
ed as  a credit  listed  in  section  38(b)  for  such  taxable 
year  (and  not  allowed  under  subsection  (a)). 

“(3)  PERROSAL  (CREDIT. — 


'fA)  Ix  DEXERAL. — For  purposes  of  this 
title,  the  credit  allowed  under  subsection  (a)  for 
any  taxable  year  (determined  after  application 
of  paragraph  (1))  shall  be  treated  as  a credit  al- 
lowable under  subpaii  ^4  for  such  taxable  year. 
'fB)  Limitatiox  based  ox  AMOrXT  OE 


TAX. — In  the  case  of  a taxable  year  to  which  sec- 
tion 26(a)(2)  does  not  apply,  the  credit  allowed 
under  subsection  (a)  for  any  ta.rable  year  (deter- 
mined after  application  of  paragraph  (1))  shall 
not  exceed  the  excess  of — 

‘fi)  the  sutn  of  the  regular  tax  liability 
(as  defined  in  section  26(b))  plus  the  tax 
im})oscd  by  section  .5.5,  over 

'fii)  the  sum  of  the  credits  allowable 
under  subpart  A (other  tJani  this  section 


HR  1424  EAS 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 


191 


and  sections  23  and  251))  and  section  27 


jar  the  taxable  year. 

'je)  Other  Dj^finitions  and  Special  Rules.— For 
piuyoses  of  th  is  section — 

'fl)  Motor  vehicle.— The  term  ‘motor  vehicle’ 
has  the  meaning  given  such  term  by  section  30(c)(2). 

“(2)  Other  terms. — The  terms  ‘passenger  auto- 
mob  ik’,  ‘light  tmckj  and  ‘manufacturer’  have  the 


meanings  given  such  terms  in  regulations  prescribed 
by  the  Adm  inistrator  of  the  Enviromnental  Protection 


Agency  for  purposes  of  the  administration  of  title  II 
of  the  Clean  Air  Act  (42  U.S.C.  7521  el  seq.). 

“(3)  Traction  battery  capacity. — Traction 


battery  capacity  shall  be  measured  in  kiloivatt  hours 
from  a 100  percent  state  of  charge  to  a zero  percent 
state  of  charge. 

“(4)  Reduction  in  basis. — For  purposes  of  th  is 
subtitle,  the  basis  of  any  property  for  which  a credit 
is  allowable  under  subsection  (a)  shall  be  reduced  by 
the  amount  of  such  credit  so  allowed. 

“(5)  No  DOUBLE  BENEFIT. — Tlw  amount  of  any 
deduction  or  other  credit  allowable  under  this  chapter 
for  a new  qualified  plug-in  electric  drive  motor  vehi- 
cle shall  be  reduced  by  the  amount  of  credit  allowed 
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under  subsection  (a)  for  such  vehicle  for  the  taxable 
year. 


‘f())  Property  psed  ry  tax-exempt  extpty.- 


In  the  case  of  a vehicle  the  use  of  which  is  described 
in  paragraph  (3)  or  (4)  of  section  5()(b)  and  which 
is  not  subject  to  a lease,  the  person  who  sold  such  ve- 
hicle to  the  person  or  entity  using  such  vehicle  sludl 
be  treated  as  the  taxpayer  that  placed  such  vehicle  in 
sendee,  but  only  if  such  person  clearly  discloses  to 
such  person  or  entity  in  a document  the  amount  of 
any  credit  allowable  under  subsection  (a)  with  respect 
to  such  vehicle  (determined  without  regard  to  sub- 


section (l))(2)). 


‘‘(7)  Property  psed  optride  pneted  states, 
ETC.,  XOT  QPALIEIEI). — Ao  credit  shall  be  allowable 
under  subsection  (a)  with  respect  to  any  propeiiy  re- 
ferred to  in  section  50(b)(1)  or  with  respect  to  the 
po)iion  of  the  cost  of  any  property  taken  into  account 
under  section  179. 

“(8)  Repaptpre. — The  Secretary  shall,  by  regu- 
lations, provide  for  recapturing  the  benefit  of  any 
credit  allowable  under  subsection  (a)  with  respect  to 
any  propeniy  which  ceases  to  be  propeiiy  eligible  for 
such  credit  (including  recapture  in  the  case  of  (f  lease 
period  of  hss  than  the  economic  life  of  a vehicle). 
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''(9)  Election  to  not  take  (liedit. — No 


credit 


shall  he  allowed  under  suhsection  (a)  for  any  vehicle 
if  the  taxpayef  elects  not  to  have  this  section  apply 
to  such  vehicle. 


'flO)  Interaction  with  air  quality  and 
MOTOR  VEHICLE  ^AEETY  iSTANDARDi^. — Unless  other- 
wise provided  in  this  section,  a motor  vehicle  shall 
not  he  considered  eligihle  for  a credit  under  this  sec- 
tion unless  such  vehicle  is  in  compliance  with — 

‘‘(A)  the  applicahle  provisions  of  the  Clean 
Air  Act  for  the  applicahle  make  and  model  year 
of  the  vehicle  (or  applicahle  air  cfiality  provi- 
sions of  State  law  in  the  case  of  a State  which 
has  adopted  such  provision  under  a.  waiver 
under  section  209(h)  of  the  Clean  Air  Act),  and 
'fB)  the  motor  vehicle  safety  provisions  of 
sections  30101  through  30169  of  title  49,  United 
States  Code. 


‘Xf)  Recvlationsi. — 


'Y V YiV  GENERAL. — Exeept  as  provided  in  para- 
graph (2),  the  Secretary  shall  promulgate  such  regula- 
tions as  necessary  to  carry  out  the  provisions  of  this 
section. 


Coordination  in  pree(lhrtion  oe  ('er- 


TAIN  REGULATIONS. — Tlw  Secretary  of  the  Treasury, 
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ill  coordination  with  the  Secretary  of  Trannpoiiation 
and  the  Administrator  of  the  Environmental  Protec- 
tion Aycncij,  shall  prescribe  such  regulations  as  nec- 
essary to  determine  whether  a motor  vehicle  meets  the 
reepiirements  to  be  eligible  for  a credit  under  this  sec- 
tion. 

'fg)  TKUMlNATioy. — This  section  shall  not  apply  to 
property  purchased  after  December  31,  2014. 

(b)  PooHDix.vnox  With  Altkhsativk  Motor  Vkiii- 
('LE  Phedit. — Section  30B (d)(3)  is  amended  by  adding  at 
the  end  the  following  new  subparagraph: 

"(D)  EXiTAJSIOX  OE  PLVO-IX  VEIIK'LES. — 


.4////  vehicle  with  respect  to  which  a credit  is  al- 
low(d)le  under  section  30D  (determined  without 
regard  to  subsection  (d)  thereof)  sludl  not  be 
taken  into  account  under  this  section.”. 


(c)  Phedit  M.\i)e  Part  of  Pexeral  Hesixess 


Predft. — Section  38(b),  as  amended  by  this  .^ict,  is  amend- 
ed by  .'^trikini/  "plus”  at  the  end  of  paragra})h  (33),  by  strik- 
ing th(  })eriod  al  the  end  of  paragraph  (34)  and  inseiiing 
"})lus”,  and  by  adding  at  the  end  the  following  new  })ara- 
(/raph: 

"(33)  tin  poiiion  of  tlu  new  (padified  plug-in 
electric  drive  motor  vehicle  credit  to  which  .section 
3()D(d)(l)  appli(s.”. 
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(d)  Conforming  Amendment!^. — 

(1) (A)  Section  24(b)(3)(B),  as  amended  by  sec- 
tion 106,  is  aniended  by  striking  ‘'and  25D”  and  in- 
serting “25D,  and  30D”. 

(B)  Section  25(e)(l)(C)(ii)  is  amended  by  insert- 
ing “30D,”  aftei'  “25D,”. 

(C)  Section  2 5B  (g)(2),  as  amended  by  section 
106,  is  amended  by  striking  “and  251)”  and  inserting 
“,  25D,  and  30D”. 

(D)  Section  26(a)(1),  as  amended  by  section  106, 
is  amerided  by  striking  “and  25D”  and  inseriing 
“2 51),  and  30D”. 

(E)  Section  1400C (d)(2)  is  amended  by  striking 
“and  25D”  and  inserting  “25D,  and  30D”. 

(2)  Section  1016(a)  is  amended  by  striking 
“and”  at  the  end  of  paragraph  (35),  by  striking  the 
period  at  the  end  of  paragraph  (36)  and  inserting  “, 
and”,  and  by  adding  at  the  end  the  following  new 
paragraph: 

“(37)  to  the  extent  provided  in  section 
301)  (e)(4).”. 

(3)  Section  6501  (m)  is  amended  by  inseding 
“30l)(e)(9),”  after  “30C(e)(5),”. 
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(4)  The  fable  of  secfi())is  for  subpart  B of  pad  IV 
of  subcliapter  A of  chapter  1 is  amended  bij  adding 
at  the  end  the  following  new  item: 


“Sec.  sol).  Xcir  (fuilificd  phi(j-i)i  elect  He  drive  motor  rehiele.s.''. 

(e)  Effk('TIVK  Date. — The  amendments  made  bg  this 
section  shall  apply  to  taxable  years  beginning  after  Decem- 
ber 31,  2008. 

(f)  Afflkatiox  of  EijTRRA  SrxsFT. — The  amend- 
ment made  by  .subsection  (d)(1)(A)  shall  be  subject  to  title 
IX  of  the  Economic  (irowth  and  Tax  Relief  Reconciliation 
Act  of  2001  in  the  same  maimer  as  the  provision  of  such 
Act  to  which  such  amendment  relates. 


SEC.  206.  EXCLUSION  FROM  HEAVY  TRUCK  TAX  FOR  IDLING 
REDUCTION  UNITS  AND  ADVANCED  INSULA- 
TION. 


(a)  Ix  (jFXFHAI.. — Section  40.53  is  amended  by  adding 
at  the  end  the  following  new  paragraphs: 

''(9)  iDLiXt;  RFDIU'TIOX  DFVK'F. — Any  dcvicc  or 


sy.stem  of  devices  which — 

“6U  Iti  designed  to  provide  to  a vehicle 
those  services  (such  as  heat,  air  conditioning,  or 
electricity)  that  would  otheru'i.se  reipiire  the  oper- 
ation of  the  main  drive  engine  while  the  vehicle 
is  temporarily  parhed  or  it  mains  stationary 
using  one  or  more  devices  affixed  to  a tractor, 
and 
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1 is  determined  by  the  Administrator  of 

2 the  Environmental  Protection  Agency,  in  con- 

3 sultation  with  the  Secretary  of  Energy  and  the 

4 Secretary  of  Transportation,  to  reduce  idling  of 

5 such  vehicle  at  a,  motor  vehicle  rest  stop  or  other 

6 location  where  such  vehicles  are  temporarily 

1 parked  or  remain  stationary. 

8 'flO)  Advanced  inaudation. — Any  insulation 

9 that  has  an  B value  of  not  less  than  R35  per  inch. 

10  (h)  Effective  Date. — The  amendment  made  by  this 

1 1 section  shall  apply  to  sales  or  installations  after  the  date 

1 2 of  the  enactment  of  this  Act. 

13  SEC.  207.  ALTERNATIVE  FUEL  VEHICLE  REFUELING  PROP- 

14  ERTY  CREDIT. 

15  (a)  Extension  of  Credit.— Paragraph  (2)  of  section 

16  30C(g)  is  amended  by  striking  ''December  31,  2009”  and 

17  inseHing  "December  31,  2010”. 

18  (b)  iNCj.vsioN  OF  Electricity  AS  a Clean-Burning 

19  Fuel. — Section  30C(c)(2)  is  amended  by  adding  at  the  end 

20  the  following  neiv  subpa  ragraph: 

21  "(C)  Electricity.”. 

22  (c)  Effective  Date. — T}\e  amendments  made  by  this 

23  section  shall  apply  to  propeHy  placed  in  service  after  the 

24  date  of  the  enactment  of  this  Act,  in  taxable  years  ending 

25  after  such  date. 
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SEC.  208.  CERTAIN  INCOME  AND  GAINS  RELATING  TO  ALCO- 
HOL FUELS  AND  MIXTURES,  BIODIESEL 
FUELS  AND  MIXTURES,  AND  ALTERNATIVE 
FUELS  AND  MIXTURES  TREATED  AS  QUALI- 
FYING INCOME  FOR  PUBLICLY  TRADED  PART- 
NERSHIPS. 

(a)  Is  (tESERAL. — Huh  para  graph  (E)  of  section 
7704((1)(1),  as  amended  by  this  Act,  is  amended  by  striking 
‘'or  industrial  source  carbon  dioxide”  and  inseiiing  ",  in- 
dustrial source  carbon  dioxide,  or  the  transpoiiation  or 
storage  of  any  fuel  described  in  subsection  (b),  (c),  (d),  or 
(e)  of  section  6426,  or  any  alcohol  fuel  defined  in  section 
6426(1)) (4) (A)  or  any  biodiesel  fuel  as  defined  in  section 
40A(d)(l)”  afler  “timber)”. 

(b)  Eeee(YIVE  Date. — The  amendment  made  by  this 
section  shall  take  effect  on  the  date  of  the  enact inent  of  this 
Act,  in  taxable  years  ending  after  such  date. 

SEC.  209.  EXTENSION  AND  MODIFICATION  OF  ELECTION  TO 
EXPENSE  CERTAIN  REFINERIES. 

(a)  Extexsiox. — Paragraph  (1)  of  section  l79P(e) 
(relating  to  (padified  refinery  })roperty)  is  amended — 

(1)  by  striking  “January  1,  2012”  in  subpara- 
graph (B)  and  insoiing  “January  1,  2014”,  and 

(2)  by  striking  “January  1,  200S”  each  place  it 
appears  in  subparagraph  (E)  and  in.^eiiing  “January 
f 2010”. 
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(h)  lx(7.usi()x  OF  Fuel  Derived  From  Hhale  axd 
Tar  Saxdf. — 

(1)  IX  (lEFERAL.—l:^uhsecf  ion  (d)  of  section  179C 
is  amended  by  insetiing  or  directly  from  shale  or 
tar  sands”  after  'fas  defined  in  section  45K(c))”. 

ft)  COXEORMIXO  AMEXDMExr. — Paragraph  (2) 
of  section  179C(e)  is  amended  by  inserting  "shale,  tar 
sands,  or”  before  "gualified  fuels”. 

(c)  Eeeective  Date.— The  amendments  made  by  this 
section  shall  apply  to  property  placed  in  service  after  the 
date  of  the  enactment  of  th  is  Act. 

SEC.  210.  EXTENSION  OF  SUSPENSION  OF  TAXABLE  INCOME 
LIMIT  ON  PERCENTAGE  DEPLETION  FOR  OIL 
AND  NATURAL  GAS  PRODUCED  FROM  MAR- 
GINAL PROPERTIES. 

Subparagraph  (H)  of  section  613A(c)(6)  (relating  to 
oil  and  gas  produced  from  marginal  properiies)  is  amended 
by  striking  "for  any  taxable  year”  and  all  that  follows  and 
inserting  "for  any  taxable  year — 

"(i)  beginning  after  December  31, 
1997,  and  before  January  1,  2008,  or 

"(ii)  beginning  after  December  31, 
2008,  and  before  January  1,  2010.”. 
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SEC.  211.  TRANSPORTATION  FRINGE  BENEFIT  TO  BICYCLE 
COMMUTERS. 


(u)  lx  (r EXE RAL.- — Pumgmph  (1)  of  section  lS2f‘)  is 
(unendcd  hij  adding  at  the  end  the  folloiving: 

''(It)  Ang  giadified  hicgcJe  commuting  re- 
ind)ucse)nent.^\ 

(b)  Limeiatiox  ox  Ex('LVSIOX. — Paragraph  (2)  of 
section  132(f)  is  amended  bg  striking  "and'’  at  the  end  of 
s\d)})aragraph  (A),  bg  striking  the  period  at  the  end  of  sub- 
paragra})h  (B)  and  inseaiing  ",  and”,  and  bg  adding  at 
the  end  the  folloiving  neic  subparagraph: 

"(P)  the  applicable  annual  limitation  in 
the  case  of  ang  qualified  bicgcle  commuting  re- 
imbursement. 

(c)  Defixitioxs. — Paragraph  (5)  of  section  132(f)  is 
amended  bg  adding  at  the  end  the  following: 


"(F)  Defixitioxs  eelated  to  bi(T(T.e 


('OMMl  TIXO  EE  I Min  ESEMEXT. — 

"fi)  Qualified  hkxitm:  ('ommutixo 

EElMin  ESEMEXT. — The  term  'qualified  bi- 
cgcle commuting  reimbursement'  means, 
with  iTspecf  to  ang  calendar  gear,  ang  em- 
ploger  reimbursement  during  the  15-month 
period  beginning  with  the  first  dag  of  such 
calemUo'  geio'  for  rcasoiadde  expenses  in- 
curred bg  flu  emplogee  during  such  cal- 

•HR  1424  EAS 


i 


201 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


endar  year  for  the  purchase  of  a bicycle  and 
bicycle  improvements,  repair,  and  storage, 
if  sudi  bicycle  is  regulmiy  used  for  travel 
between  the  employee’s  residence  and  place 
of  employment. 

‘fii)  Aiu^licable  annual  limita- 


tion.— The  term  ‘applicable  annual  limita- 
tion’ means,  with  respect  to  any  employee 
for  any  calendar  year,  the  product  of  $20 
multiplied  by  the  number  of  qualified  bicy- 
cle commuting  months  during  such  year. 
“(Hi)  Qualified  bicycle  commutino 


MONTH. — The  term  ‘qualified  bicycle  com- 
muting month’  means,  with  respect  to  any 
employee,  any  month  during  which  such 
employee — 


“(I)  regularly  uses  the  bicycle  for 
a substantial  portion  of  the  travel  be- 
tween the  employee’s  residence  and 


place  of  employment,  and 

“(II)  does  not  receive  any  benefit 
described  in  subparagraph  (A),  (B),  or 
(^')  of  paragraph  (1).”. 


(d)  C0NSTRU('TIVE  Re(LMPT  OF  BENEFIT. — Para- 


graph (4)  of  section  lS2(f)  is  amended  by  in  seating  '‘(other 
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th(ui  (I  (judlified  hicijclr  codunufing  ye'unhu)'setnenf)''  (iffo- 
''gudlified  frdnsportdtion  fringed'. 

(e)  Effective  Date. — The  dniendments  nidde  bg  this 
sectioi  shdil  dp  pig  to  idxahle  gedrs  beginning  dfter  Deeeni- 
ber  31,  2008. 

TITLE  III— ENERGY  CONSERVA- 
TION AND  EFFICIENCY  PROVI- 
SIONS 


SEC.  301.  QUALIFIED  ENERGY  CONSERVATION  BONDS. 

(d)  In  (tENEHAL. — Subpdji  I of  pdd  IV  of  mbchd pier 
A of  chapter  1,  ds  (unended  bg  section  107,  is  oniended  bg 
adding  at  the  end  the  following  new  section: 


“SEC.  54D.  QUALIFIED  ENERGY  CONSERVATION  BONDS. 


'da)  Qealieiei)  Energy  Conservation  Bond. — Eor 
puiposes  of  this  subchdjder,  the  term  ‘(pidlified  energij  con- 
servation bond’  means  (oig  bond  issued  as  paii  of  an  issue 

if— 


"(1)  100  percent  of  the  availdble  project  proceeds 
of  such  issue  are  to  be  used  for  one  or  more  (pidlified 
eon se rvation  pui poses, 

"(2)  the  bond  is  issued  bg  a State  or  local  gov- 
ernment, (Old 

"(3)  the  issuer  designates  such  bond  for  purposes 
of  this  section. 
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‘‘(h)  Redv('ki)  Credit  Amount. — The  annual  credit 
detennined  under  section  54A(h)  with  respect  to  any  ciuali- 
fied  energy  conservdtion  bond  shall  be  70  percent  of  the 
amount  so  determined  without  regard  to  this  subsection. 

“(c)  Limitation  on  Amount  oe  Bonds  Des- 


KiNATED. — The  maximum  aggregate  face  amount  of  bonds 
which  may  be  designated  under  subsection  (a)  by  any  issuer 
shall  not  exceed  the  limitation  amount  allocated  to  such 


issuer  under  subsection  (e). 

“(d)  National  Limitation  on  Amount  of  Bonds 
Designated. — There  is  a national  qualified  energy  con- 
senMtion  bond  limitation  of  $800,000,000. 

“(e)  Allocations. — 

“(1)  In  general. — The  limitalion  applicable 
under  subsection  (d)  shall  be  allocated  by  the  Sec- 
retary among  the  States  in  propoition  to  the  popu- 
lation of  the  States. 

“(2)  Alijhations  to  largest  local  govern- 
ments.— 


“(A)  In  general.— In  the  case  of  any 
State  in  which  there  is  a large  local  government, 
each  such  local  government  shall  be  allocated  a 
poiiion  of  such  State’s  allocation  which  bears  the 
same  ratio  to  the  State’s  allocation  (detennined 
without  regard  to  this  subparagraph)  as  the  pop- 
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ulafion  of  such  large  local  govermneni  hears  to 
the  population  of  such  State. 

‘fB)  AiJjHwnox  OF  (wrsFi)  umitatio.x 
TO  STATE. — The  amount  allocated  under  this 
suh.section  to  a large  local  government  may  be  re- 
allocated by  such  local  government  to  the  State 
in  which  such  local  government  is  located. 

“(C)  Laroe  ijhal  ooveraaiest. — For 


purposes  of  this  section,  the  term  'large  local  gov- 
ernment’ means  any  municipality  or  county  if 
such  municipality  or  county  has  a population  of 
100,000  or  more. 


“(3)  AlIAHATION  to  ISSUERS;  RESTRICTION  ON 
PRIVATE  ACTIVITY  RONDS. — Any  allocation  under  this 
subsection  to  a State  or  large  local  government  shall 
be  allocated  by  such  State  or  large  local  government 
to  issuers  within  the  State  in  a manner  that  results 
in  not  less  than  70  percent  of  the  allocation  to  such 
State  or  large  local  government  being  used  to  des- 
ignate bonds  which  are  not  private  activity  bonds. 

“(f)  Qualieiei)  Conservation  Purpose. — For  pur- 
poses of  this  section — 


“(1)  In  OENERAL. — The  term  hpialified  conserva- 
tion purpose’  means  any  of  the  following: 
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'‘(A)  Capital  expenditures  incurred  for  pur- 
poses of — 

^‘(i)  reducing  energy  consumption  in 
puhlicJ y -owned  huildings  by  at  least  20  per- 
cent, 

‘fii)  impkmefiting  green  community 
prograyns, 

‘fiii)  rural  developmeyit  involving  the 
production  of  electricity  from  renewable  en- 
ergy resources,  or 

'fiv)  any  qualified  facility  (as  deter- 
mined under  section  45(d)  without  regard, 
to  paragraphs  (8)  and  (10)  thereof  and 
without  regard  to  any  placed  in  service 
date). 

'fB)  Expenditures  with  respect  to  research 
facilities,  and  research  grants,  to  support  re- 
search in — 

'fi)  development  of  cellulosic  ethanol 
or  other  nonfossil  ftiels, 

“(ii)  technologies  for  the  capture  and 
sequestration  of  carbon  dioxide  produced 
through  the  use  of  fossil  fiiels, 
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''(Hi)  inorasinf;  the  efficiency  of  exist- 
ing technologies  for  })roducing  nonfossil 
fuels, 

"(iv)  outomohile  battery  technologies 
and  other  technologies  to  reduce  fossil  fuel 
consumption  in  transportation,  or 

"(v)  technologies  to  reduce  energy  use 
i))  buildings. 

"((')  Mass  commuting  facilities  and  related 
facilities  that  reduce  the  consumption  of  energy, 
including  expenditures  to  reduce  pollution  fro)n 
vehicles  used  for  mass  commuting. 

"(D)  Demonstration  projects  designed  to 
})ro}note  the  co}nmercialization  of — 

"(i)  green  building  technology, 

"(ii)  conversion  of  agricultural  waste 
for  u.HC  in  the  production  of  fuel  or  other- 
wise, 

"(Hi)  advanced  battery  manufacturing 
technologies, 

"(iv)  technologies  to  reduce  })eak  u.^e  of 
electricity,  or 

"(v)  technologies  for  the  capture  and 
scipiest  ration  of  carbon  dioxide  emitted  fro)n 
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combusting  fossil  fuels  in  order  to  produce 
electricity. 

‘fE)'' Public  education  campaigns  to  pro- 
mote energy  efficiency. 

“(2)  Special  rules  for  private  activity 
BONDS. — For  pur'poses  of  this  section,  in  the  case  of 
any  private  activity  bond,  the  term  'qualified  con- 
servation purposes’  shall  not  include  any  expenditure 
which  is  not  a capital  expenditure. 

"(g)  Population. — 

"(1)  In  general.— The  popidation  of  any  State 
or  local  government  shall  be  determined  for  purposes 
of  this  section  as  provided  in  section  146(j)  for  the 
calendar  year  which  includes  the  date  of  the  enact- 
ment of  this  section. 

"(2)  Special  rule  for  counties. — In  deter- 
mining the  population  of  any  county  for  purposes  of 
this  section,  any  population  of  such  county  which  is 
taken  into  account  in  determining  the  populatioti  of 
any  municipality  which  is  a large  local  government 
shcdl  not  be  taken  into  account  in  determining  tlw 
popukition  of  such  cou  nty. 

"(h)  Application  to  Indian  Tribal  (Iovern- 
MENTS. — An  Indian  tribal  government  shall  be  treated  for 
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purposes  of  this  section  in  the  sonic  manner  as  a laiye  local 
(/ovcrnmenf,  except  that — 

'fl)  an  Indian  trilnd  yovernment  shall  he  treat- 
ed for  purposes  of  subsection  (e)  as  located  within  a 
State  to  the  extent  of  so  much  of  the  population  of 
such  government  as  resides  within  such  State,  and 

'‘(2)  any  bond  issued  bg  an  Indian  tribal  gov- 
ernment shall  be  treated  as  a qualified  energy  con- 
servation bond  only  if  issued  as  part  of  an  issue  the 
available  project  proceeds  of  which  are  used  for  pur- 
poses for  which  such  Indian  tribal  government  could 
issue  bonds  to  which  section  103(a)  applies3\ 

(h)  (Ukxfoicmim;  Amkxdmexts. — 

(1)  Paragraph  (1)  of  section  54A(d),  as  amended 
by  this  Act,  is  amended  to  read  as  follows: 

'fl)  (jrALlFIEl)  TAX  ('FFDFT  BOXI). — The  term 
'qualified  tax  credit  bond’ 'means — 

"(A)  a qiadified  forestry  conservation  bond, 
"(B)  a new  clean  renewable  energy  bond,  or 
"((j  a qiadified  energy  conservation  bond, 
which  is  part  of  an  issue  that  meets  requirements  of 
paragraphs  (2),  (3),  (4),  (5),  and  (O).’’. 

(2)  Subparagraph  ((j  of  section  54A(d)(2),  as 
amended  by  this  Act,  is  amended  to  reial  as  fdloivs: 


i 
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'^(C)  Qualified  purpose. — For  purposes 
of  this  paragraph,  the  term  ‘qualified  purpose’ 
means — ^ 

“(i)  in  the  case  of  a qualified  forestry 
consenmtion  bond,  a purpose  specified  in 
section  54B(e), 

“(ii)  in  the  case  of  a new  clean  renew- 
able energy  bond,  a purpose  specified  in  sec- 
tion 5 4C (a)(1),  and 

“(Hi)  in  the  case  of  a qualified  energy 
conservation  bond,  a purpose  specified  in 
section  54D(a)(l).”. 

(3)  The  table  of  sections  for  subpart  I of  part  IV 
of  subchapter  A of  chapter  1,  as  amended  by  this  Act, 
is  amended  by  adding  at  the  end  the  following  new 
item: 

“Sec.  oil).  Qualified  energy  conservation  bonds.”. 

17  (c)  Eeeective  Date. — The  amendments  made  by  this 

18  section  shall  apply  to  obligations  issued  after  the  date  of 

1 9 the  enactmen  t of  th  is  Act. 

20  SEC.  302.  CREDIT  FOR  NONBUSINESS  ENERGY  PROPERTY. 

21  (a)  Extension  of  Credit.— Section  25C(g)  is 

22  amended  by  striking  “placed  in  service  after  December  31, 

23  2007'’  and  insetiing  “placed  in  service — 

24  “(1)  after  December  31,  2007,  and  before  Janu- 

25  ary  1,  2009,  or 
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'‘(2)  ({fter  Dcconher  31,  2()()93\ 

(1))  Qualified  Biomass  Fuel  Broeeety. — 

(1)  Ix  OEXEUAL. — Section  25('(d)(3)  is  omend- 

ed — 

(A)  by  striking  ''and''  at  the  end  of  sub- 
paragraph  (D), 

(B)  by  striking  the  period  at  the  end  of  sub- 
paragraph  (Fj)  and  inseoiing  ",  and",  and 

(C)  by  adding  at  the  end  the  foUou'ing  new 
subparagraph: 

"(F)  a stove  which  uses  the  burning  of  bio- 
mass fuet  to  heat  a dwelling  unit  located  in  the 
United  States  and  used  as  a residence  by  the 
taxpayer,  or  to  heat  water  for  use  in  such  a 
dwelling  unit,  and  which  has  a thermal  effi- 
ciency rating  of  at  least  75  percent.". 

(2)  Biomass  fuel. — Section  25U(d)  is  amended 
by  adding  at  the  end  the  following  new  paragraph: 

"(6)  Biomass  fuel. — The  team  'biomass  fuel' 
means  (oiy  plant-derived  fuel  available  on  a renew- 
(d)le  or  recurring  basis,  including  agricultural  crops 
(Old  trees,  wood  and  wood  waste  and  residues  (includ- 
ing wood  pellets),  plants  (including  (upiatie  plants), 
grasses,  residues,  (oid  fibers. ". 
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(c)  Modifk^atios  of  Watfh  IIeatff  Reqviff- 
MEXTS. — Section  25C(d)(3)(E)  is  amended  by  inserting  ‘bjr 
a thermal  ejficiencif  of  at  least  90  percent"  after  "0.80". 

(d)  Coordination  With  Credit  for  Qualified 
Geothermal  Heat  fu.mf  Property  Expenditures. — 


(1)  In  general. — Paragraph  (3)  of  section 
25C(d),  as  amended  by  subsections  (b)  and  (c),  is 
amended  by  striking  subparagraph  (C)  and  by  redes- 
ignating subparagraphs  (D),  (E),  and  (F)  as  sub- 
paragraphs  (C),  (D),  and  (E),  respectively. 

(2)  Conforming  amendment. — Subparagraph 
(C)  of  section  25C (d)(2)  is  amended  to  read  as  fol- 
lows: 

"(C)  Requirements  and  standards  for 

AIR  UONDITIONERS  AND  HEAT  PUMPS. — The 
standards  and  requirements  prescrihed  by  the 
Secretary  under  subparagraph  (B)  with  respect 
to  the  energy  efticiency  ratio  (EER)  for  central 
air  conditioners  and  electric  heat  pumps — 

"(i)  shall  require  measurements  to  be 
based  on  published  data  which  is  tested  by 
manufacturers  at  95  degrees  FahrenheiU 
a nd 

"(ii)  may  be  based  on  the  cettified 
data  of  the  Air  Conditioning  and  Refrigera- 
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fio))  lnsfifufe  thdf  are  prepared  in  pininer- 
ship  ivifh  the  Con^iodium  for  Energy  Effi- 
cieney. 


(e)  MoniFK'ATiox  of  Qialififi)  Exfhoy  Effk'ifm'y 


iMPROVFMEXTF. — 

(1)  Ix  OFXFRAL. — Paragraph  (1)  of  section 
X:)P(c)  is  amended  by  inserting  or  an  asphalt  roof 
with  appropriate  cooling  granules/’  before  'bchich 
meet  the  Energy  Star  program  reguirements”. 

(2)  Hi11L1)IX(^  exv elope  ('OM  pox  ext. — Sub- 
paragra})h  (I))  of  section  25C(c)(2)  is  amended — 

(A)  by  inseding  '‘or  asphalt  roof’  after 
"metid  roof’,  a)id 

(P>)  by  inseding  '‘or  cooling  granules”  after 
' 'p ig)nen  ted  coa t ings  ’ ’. 

(f)  Eeee('tive  Datef. — 

(1)  lx  OEXERAL. — Except  as  provided  in  para- 
graph (2),  the  amendments  made  this  section  shall 
apply  to  expenditures  made  after  December  31,  2008. 

(2)  Modiekatiox  OE  QUALIEIEI)  exeroy  eeei- 
('IEX('Y  IMPROVEMEXTF. — The  amendments  made  by 
sidjsection  (e)  sh(dl  apjdy  to  propeiiy  placed  in  serv- 
ice after  the  date  oftJa  enactjnent  of  this  Act. 
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SEC.  303.  ENERGY  EFFICIENT  COMMERCIAL  BUILDINGS  DE- 
DUCTION. 

Suhsecflou  (li)  of  section  1791)  is  amended  by  sfrikiny 
'‘December  31,  2008"  and  insetiing  “December  31,  2013". 
SEC.  304.  NEW  ENERGY  EFFICIENT  HOME  CREDIT. 

Subsection  (y)  of  section  45L  (relating  to  termination) 
is  amended  by  striking  “December  31,  2008"  and  insetiing 
“December  31,  2009". 

SEC.  305.  MODIFICATIONS  OF  ENERGY  EFFICIENT  APPLI- 
ANCE CREDIT  FOR  APPLIANCES  PRODUCED 
AFTER  2007. 

(a)  In  (xKNKRAL. — Subsection  (b)  of  section  45M  is 
amended  to  read  as  follows: 

“(It)  Applkwhlk  Amount. — For  purposes  of  sub- 
section (a) — 

^(I)  DisifWASiiEPS. — The  applicable  amount 

is — 

“(A)  $45  in  the  case  of  a dish  washer  wh  ich 
is  manufactured  in  calendar  year  2008  or  2009 
and  which  uses  no  more  than  324  kilowatt  hours 
per  year  and  5.8  gallons  per  cycle,  and 

“(B)  $75  in  the  case  of  a dish  washer  which 
is  manufactured  in  calendar  year  2008,  2009,  or 
2010  (Did  which  uses  no  more  than  307  kilowatt 
hours  per  year  and  5.0  gallons  per  cycle  (5.5  g(d- 
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Iona  per  cycle  for  dishwashers  designed  for  great- 
er than  12  place  settings). 

“(2)  Clotiiks  washers. — Tlje  applicable 

amount  is — 

‘fA)  $75  in  the  case  of  a residential  top- 
loading  clothes  washer  manufactured  in  calendar 
year  2008  which  meets  or  exceeds  a 1.72  modi- 
fied energy  factor  and  does  not  exceed  a 8.0 
water  consumption  factor, 

‘fB)  $125  in  the  case  of  a residential  top- 
loading  clothes  washer  manufactured  in  calendar 
year  2008  or  2009  which  meets  or  exceeds  a 1.8 
modified  energy  factor  and  does  not  exceed  a 7.5 
water  consumption  factor, 

'fC)  $150  in  the  case  of  a residential  or 
commercial  clothes  washer  manufactured  in  cal- 
endar year  2008,  2009,  or  2010  which  meets  or 
exceeds  2.0  modified  energy  factor  and  does  not 
exceed  a 6.0  water  consumption  factor,  and 

'‘(D)  $250  in  the  case  of  a residential  or 
commercial  clothes  washer  manufactured  in  cal- 
endar year  2008,  2009,  or  2010  which  meets  or 
exceeds  2.2  modified  energy  factor  and  does  not 
exceed  a 4.5  water  consumption  factor. 
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(3)  RkfhKjKRATOHH. — The  apphcdble  amounf 


is- 


'‘JAJ  %50  in  the  ease  of  a refrigerator  which 
is  manufactured  in  calendar  gear  2008,  and  con- 
sumes at  least  20  percent  hut  not  more  than  22.9 
percent  less  kdowatt  hours  per  year  than  the 
2001  energy  conservation  standards, 

‘dB)  $75  in  the  case  of  a refrigerator  which 
is  manufactured  in  calenelar  year  2008  or  2009, 
and  consumes  at  least  23  percent  hut  no  more 
than  24.9  percent  less  kilowatt  hours  per  year 
than  the  2001  energy  conseywalion  standards, 

“(C)  $100  in  the  case  of  a refrigerator 
which  is  manufactured  in  calendar  year  2008, 
2009,  or  2010,  and  consumes  at  least  25  percent 
hut  not  more  than  29.9  percent  less  kilowatt 
hours  per  year  than  the  2001  energy  conserva- 
tion standards,  and 

“(It)  $200  in  the  case  of  a refrigerator  man- 
ufactured in  calendar  year  2008,  2009,  or  2010 
and  which  consumes  at  least  30  percent  less  en- 
ergy  than  the  2001  energy  conservation  stand- 
ards. 

(h)  Elkurlf  pRonn'Tios. — 
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(1)  SlMIIAR  THEATMKM'  FOR  ALL  ARPLI- 


AMPJS. — Subsection  (c)  of  section  45M  is  amended — 

(A)  by  striking  paragraph  (2), 

(B)  by  striking  ‘fl)  L\  OFF  KRAI  A and  all 
that  follmvs  through  ‘Vie  eligible”  and  inserting 
''The  eligible”, 

(C)  by  moving  the  text  of  such  subsection  in 
line  with  the  subsection  heading,  and 

(D)  by  redesignating  subparagraphs  (A) 
and  (B)  as  paragraphs  (1)  and  (2),  respectively, 
and  by  moving  such  paragraphs  2 ems  to  the 


left. 

(2)  Modifkation  of  rasf  pfrioi). — Para- 
graph (2)  of  section  45M(c),  as  amended  by  para- 
graph (1),  is  amended  by  striking  "3-calendar  year” 
and  inseriing  "2-calendar  year”. 

(c)  Types  of  Energy  Efficient  Appliances. — Sub- 


section (d)  of  section  45M  is  amended  to  read  as  follows: 

"(d)  Types  of  Energy  Efficient  Appliance. — For 
purposes  of  this  section,  the  types  of  energy  efficient  appli- 


ances are — 


"(1)  dishwashers  described  in  subsection  (l))(l), 
"(2)  clothes  washers  described  in  subsection 
(l))(2),  and 
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)'ef)‘i(jer(it()rs  described  in  subsection 

( d)  A(}(iHh:(L\Ti^.  ( 'rkdit  Am()[l\7^  Allowed. — 

(1)  lN(L{EAEE  IX  LIMIT. — Paragraph  (1)  of  sec- 
tion 45M(e)  is  amended  to  read  as  foUoivs: 

'fl)  AOiUiEGATE  CREDIT  AMOIXT  ALLOWED. — 
The  aggregate  amount  of  credit  allowed  under  sub- 
seetion  (a)  with  respect  to  a taxpager  for  ang  taxable 
gear  shall  not  exceed  $75,000,000  reduced  bg  the 
amount  of  the  credit  allowed  under  subsection  (a)  to 
the  taxpager  (or  ang  predecessor)  for  all  prior  taxable 
gears  beginning  after  December  31,  20073) 

(2)  Exception  eor  certain  reerioerator 

AND  CLOTIIEE  WARIIER3. — Paragraph  (2)  of  section 
45M(e)  is  amended  to  read  as  follows: 

“(2)  Amocnt  allowed  eor  (TIRTAIN  reerio- 
ERATORA  AND  CLOTIIEE  WARIIERA. — Refrigerators  de- 
scribed in  subsection  (1))(3)(D)  and  clothes  washers 
described  in  subsection  (b)(2)(D)  shall  not  be  taken 
into  account  under  paragraph  (!).’) 

(e)  Qualieied  Energy  Eeeklent  Appliam tip. — 

(1)  In  general. — Paragraph  (1)  (f  section 
45M(f)  is  amended  to  read  as  follows: 
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^'{1)  Ql  All  FI  El)  EXEFdY  EFFK'IEXT  AFFLI- 


AXCF. — Th(  fcAin  'qualified  enerqi)  efficient  appliance’ 
means — 


"(A)  an\)  dishivasher  described  in  subsection 
(b)(1), 

"(1))  any  clothes  washer  described  in  sub- 
section (b)(2),  and 

"((')  any  refrigerator  described  in  sub- 
section (b)(3).”. 


(2)  (dJ)TilFS  WASHER. — Section  45M(f)(3)  is 
amended  by  inseoiing  "commercial”  before  "residen- 
tial” the  second  place  it  appears. 

(3)  TOF-LOADIXd  (qj)TIIES  WASHER. — Sub- 
section  (f)  of  section  45M  is  amended  by  redesignating 
paragraphs  (4),  (5),  (6),  and  (7)  as  paragraphs  (5), 
(()),  (7),  and  (8),  respectively,  and  by  inserting  after 
jxiragraph  (3)  the  followiiig  new  paragraph: 

"(4)  T()P-L()AI)IX(1  (qj)THES  WASHER. — The 

term  'top-loading  clothes  washer'  }neans  a clothes 
waslar  which  has  the  clothes  container  co}npa)iment 
access  located  on  the  top  of  the  )nachine  and  which 
oj)erates  on  a ve)iic(d  aj'is.”. 


(4)  IiEELAEE.MEXT  OF  EXERdV  EAi'TOR. — Section 
4 oM(f )(()),  as  redesignated  by  paragraph  (3),  is 
amended  to  read  as  foltows: 
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'‘(6)  Modified  enkroy  ea('T()r. — The  tenn 
inodified  energy  factor  means  the  modified  energy 
factor  estabJishe'd  by  the  Depariment  of  Energy  for 
compliance  with  the  Federal  energy  conservation 


sta  ndard. 

(5)  Gallons  per  cy('le; 


TER  ( DNS  I MPT  I ON 


EAi'TOR. — Section  45M(f),  as  amended  by  paragraph 
(3),  is  amended  by  adding  at  the  end  the  foU owing: 


Gallons  per  cy(de. 


The  term  ‘gallons 


per  cycle’  means,  with  respect  to  a dishwasher,  the 
amount  of  water,  expressed  in  gallons,  required  to 


complete  ci  normal  cycle  of  a.  dishwasher. 


Water 


CONS  I AIPTION  FACTOR. — Th  e 


term 


‘water  consumption  factor’  means,  ivith  respect  to  a 
clothes  washer,  the  quotient  of  the  total  weighted  per- 
cycle  water  consumption  divided  by  the  cubic  foot  (or 
liter)  capacity  of  the  clothes  washer.”, 
if)  Effective  Date. — The  amendments  made  bij  this 
section  shall  apply  to  applia nces  produced  after  December 


31,  2007. 


SEC.  306.  ACCELERATED  RECOVERY  PERIOD  FOR  DEPRE- 
CIATION OF  SMART  METERS  AND  SMART 
GRID  SYSTEMS. 

(a)  In  General. — Section  168(e)(3)(D)  is  amended 
by  striking  ‘‘and”  at  the  end  of  clause  (i),  by  striking  the 
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period  at  the  end  ofelause  (ii)  and  inseding  a comma,  and 
by  inseding  after  claim  (ii)  the  following  new  clauses: 

'fiii)  any  qualified  smaii  electric 


meter,  and 

“(iv)  any  qualified  smaii  electric  grid 
system. 

(h)  Defimtkkxs. — Section  168(1)  is  amended  by  in- 
setiing  at  the  end  the  following  new  paragraph: 


ii 


(18)  Qualified  i^mart  elfutriu  meterh. 


'fA)  In  (IENERAL. — The  term  ‘qualified 
smaii  electric  meter  means  any  smaii  electric 
meter  which — 

“(i)  is  placed  in  service  by  a taxpayer 
who  is  a supplier  of  elect ric  energy  or  a 
provider  of  electric  energy  services,  and 

“(ii)  does  not  have  a class  life  (deter- 
mined without  regard  to  subsection  (e))  of 
less  than  10  years. 


“(B)  Smart  elfutriu  meter. — For  pur- 
poses of  subparagraph  (A),  the  term  ‘smaii  elec- 
tric meter  means  any  time-ba.sed  meter  and  re- 
lated communication  equipment  which  is  capable 
of  being  used  by  the  taxpayer  as  paii  of  a system 
that — 
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''(i)  yneasures  and  records  elect ricifij 
usage  data  on  a time-differentiated  basis  in 
at  least  24  separate  time  segments  per  dag, 
“(ii)  provides  for  the  exchange  of  infor- 
mation between  supplier  or  provider  and 
the  customers  electric  meter  in  suppori  of 
time-based  rates  or  other  forms  of  demand 
response, 

‘fiii)  provides  data  to  such  supplier  or 
provider  so  that  the  supplier  or  provider 
can  provide  energy  usage  information  to 
customers  electronically,  and 
“(iv)  provides  net  metering. 

“(19)  Qualified  ^mart  kle('triu  urid  sys- 
tems.— 


“(A)  In  general.— The  term  'qualified 
smart  electric  grid  system’  means  any  smart 
grid  propeHy  wh  ich — 

“(i)  is  used  as  pari  of  a system  for 
electric  distrdmtion  grid  corrirnunications, 
rnonitoring,  and  rnanagernent  placed  in 
service  by  a taxpayer  who  is  a supplier  of 
electric  energy  or  a provider  of  electric  en- 
ergy serrices,  and 
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‘'(ii)  does  not  hove  a class  life  (deter- 
mined without  regard  to  subsection  (c))  of 
less  than  10  years. 

‘fH)  Smaht  (Uill)  PROPERTY. — For  the  pur- 
poses of  subparagraph  (A),  the  term  'snuni  grid 
propeHif  means  electronics  and  related  equip- 
ment that  is  capable  of — 

‘fi)  sensing,  collect ing,  and  monitoring 
data  of  or  from  all  pod  ions  of  a utility’s 
electric  distribution  grid, 

“(ii)  providing  real-time,  two-way 
communications  to  monitor  or  manage  such 


grid,  and 

‘fiii)  providing  real  time  analysis  of 
and  event  prediction  based  upon  collected 
data  that  can  be  used  to  improve  electric 
distribution  system  reliability,  quality,  and 
performance.  ”. 


(c)  CoXTIM  EI)  ApPLKATIOX  OF  150  PeRC'EXT  I)E- 
(ijxixa  BALAXdl  Method. — Paragraph  (2)  of  section 
168(b)  IS  amended  by  striking  ''or”  at  the  end  of  subpara- 
graph (H),  by  redesignating  subparagraph  (C)  as  subpara- 
graph (D),  and  by  inseding  after  subparagraph  (H)  the  fol- 
lowing new  subp(0'agraph: 
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i))‘()peii(j  (other  than  property  de- 
serd)ed  in  paragraph  (3))  irhieh  is  a gualified 
sinaii  eleefric  meter  or  quaJified  smart  electrie 
grid  system,  or'’. 

(d)  Effe('TIVE  Date. — The  amendments  made  by  this 
seetion  shall  apply  to  propeiiy  placed  in  service  after  the 
date  of  the  enactment  of  th  is  Act. 


SEC.  307.  QUALIFIED  GREEN  BUILDING  AND  SUSTAINABLE 
DESIGN  PROJECTS. 

(a)  Ix  (lEXEhAL. — Paragraph  (8)  of  section  142(1)  is 
amended  by  striking  “^September  30,  200.9”  and  inserting 
‘‘September  30,  2012”. 


(b)  Tfeatment  oe  Cvfhent  Peeundinic  Bonds.- 


Paragraph  (9)  of  section  142(1)  is  amended  by  striking  ‘'Oc- 
tober 1,  2009”  and  inseiiing  “October  1,  2012”. 


(c)  Accor XTABIIJTY. — The  second  sentence  of  section 
701(d)  of  the  American  Jobs  (1 real  ion  Act  of 2004  is  amend- 


ed by  striking  “issuance,”  and  inseiiing 
last  issue  ivith  respect  to  such  project,”. 


“issuance  of  the 


SEC.  308.  SPECIAL  DEPRECIATION  ALLOWANCE  FOR  CER- 


TAIN REUSE  AND  RECYCLING  PROPERTY. 

(a)  Ix  (tEXEIiAL. — Seetion  168  is  amended  by  adding 
at  the  end  the  following  new  subsection: 

“(m)  Sffjial  Allowaxce  eof  Oeftaix  Reuse  axd 
RECYI  IJ.YU  Pro  FEET) '.  — 
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''(1)  I\  (n^JXl^JRAL. — In  the  case  of  any  qualified 
reuse  and  recycling  propetiy — 

depreciation  deduction  provided  by 
section  167(a)  for  the  taxable  year  in  which  such 
propeiiy  is  placed  in  service  shall  include  an  al- 
lowance equal  to  oO  percent  of  the  adjusted  basis 
of  the  qualified  reuse  and  recycling  propetiy, 
and 


'fB)  the  adjusted  basis  of  the  qualified  reuse 
and  recycling  propeHy  shall  be  reduced  by  the 
amount  of  such  deduction  before  computing  the 
amount  otherwise  allowable  as  a depreciation  de- 
duction under  this  chapter  for  such  taxable  year 
and  any  subsequent  taxable  year. 

'f2)  QVALIFIKI)  REVAK  AM)  REiAVLIXG  PROP- 


ERTY.— For  purposes  of  th  is  subsection — 

‘fA)  In  general. — Tlw  term  ‘qualified 
reuse  and  recycling  propeiiy’  means  any  reuse 
and  recycling  propeiiy — 

“(i)  to  which  this  section  applies, 

“(ii)  which  has  a useful  life  of  at  least 
5 years, 

“(Hi)  the  original  use  of  which  com- 
mences with  the  taxpayer  after  August  31, 
2008,  and 
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‘Y09  wh  ich  is — 

“(I)  acquired  by  purchase  (as  de- 
fined in  section  179(d)(2))  by  the  tax- 
payer  after  August  31,  2008,  but  only 
if  no  written  binding  contract  for  the 
acquisition  was  in  effect  before  Sep- 
tember 1,  2008,  or 

“(11)  acquired  by  the  taxpayer 
pursuant  to  a written  binding  contract 
which  was  entered  into  after  August 
31,  2008. 

“(B)  Ex('epti()n^. — 

“(i)  Bonus  depreciation  property 


UNDER  SUBSECTION  (k). — The  term  Quali- 
fied reuse  and  recycling  propeHif  shall  not 
include  any  property  to  which  section 


168(f  ) applies. 


' fii)  Al  term  1 77]  7; 


DEPRE(TATION 


PROPERTY. — Tlw  term  ^qualified  reuse  and 
recycling  propeHif  shall  not  include  (oiy 
propeHy  to  which  the  alternative  deprecia- 
tion .sy.stem  under  subsection  (g)  applies,  de- 
termined without  regard  to  paragra})h  (7) 
of  subsection  (g)  (relating  to  election  to  have 
system  apply). 
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‘‘(Hi)  Electiox  orr. — If  a taxpayer 
makes  an  election  under  this  clause  with  re- 
spect to  any  class  of  propedy  for  any  tax- 
able year,  this  subsection  shall  not  apply  to 
all  propetiy  in  such  class  placed  in  service 
during  such  taxable  year. 

“(C)  Special  pile  eop  sele-c'ox- 
wrPVCTEi)  PPOPEPTY. — In  the  case  of  a taxpayer 
manufacturing,  constructing,  or  producing  prop- 
eriy  for  the  taxpayer’s  own  use,  the  requirements 
of  clause  (iv)  of  subparagraph  (A)  shall  be  treat- 
ed as  met  if  the  taxpayer  begins  manufacturing, 
constnicting,  or  producing  the  propedy  after  Au- 
gust 31,  2008. 

‘fD)  Deduction  allowed  in  computing 
MINIMUM  TAX. — For  purposes  of  determining  al- 
ternative minimum  taxable  income  under  section 
55,  the  deduction  under  subsection  (a)  for  quali- 
fied reuse  and  recycling  propedy  shall  be  deter- 
mined under  this  section  without  regard  to  any 
adjustment  under  section  56. 

'fS)  Deeinitions. — For  purposes  of  this  sub- 
section— 


'(A)  Reuse  and  pe(T(tjng  ppopepty. — 
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‘‘(i)  L\  (lESKRAL. — The  tenn  'reuse 
and  recijeling  property’  means  any  maekin- 
ery  and  equipment  (not  including  buildings 
or  real  estate),  along  with  all  appurtenances 
thereto,  including  software  necessary  to  op- 
erate such  equipment,  which  is  used  exclu- 
sively to  collect,  distr Unite,  or  recycle  quali- 
fied reuse  eind  recyclable  materials. 

"(ii)  Explusion. — Such  term  does  not 
include  rolling  stock  or  other  equipnient 
used  to  transport  reuse  and  recyclable  mate- 
rials. 

"(B)  Qualified  reuse  and  re(X(lable 

MATERIALS. — 

"(i)  In  oeneral.—TJw  term  'qualified 
reuse  and  recyclable  materials’  means  scrap 
plastic,  scrap  glass,  scrap  textiles,  scrap 
rubber,  scrap  packaging,  recovered  fiber, 
scrap  ferrous  and  nonferrous  metals,  or  elec- 
tronic scrap  generated  by  an  individual  or 
business. 

"(ii)  Kle(WR()NI(^  S(LL\p. — For  pur- 
poses of  clause  (i),  the  term  'electronic 
scrap’  means — 
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“(I)  any  cathode  ray  tube,  flat 
panel  screen,  or  similar  video  display 
device  with  a screen  size  greater  than 
4 inches  measured  diagonally,  or 

''(II)  any  central  processing  unit. 

"(C)  Recyclino  oh  heoycle. — The  term 
'recycling’  or  'recyclR  means  that  process  (in- 
cluding sorting)  by  which  worn  or  superfluous 
materials  are  manufactured  or  processed  into 
specification  grade  commodities  that  are  suitable 
for  use  as  a replacement  or  substitute  for  virgin 
materials  in  manufacturing  tangible  consumer 
and  commercial  products,  including  packaging.”. 

(1))  Eeeec'TIVE  Date. — The  amendment  made  by  this 
section  shall  apply  to  propetiy  placed  in  sendee  after  .4?^- 
gust  31,  2008. 

TITLE  IV— REVENUE 
PROVISIONS 

SEC.  401.  LIMITATION  OF  DEDUCTION  FOR  INCOME  ATTRIB- 
UTABLE TO  DOMESTIC  PRODUCTION  OF  OIL, 
GAS,  OR  PRIMARY  PRODUCTS  THEREOF. 

(a)  Ix  (tEXEHAL. — Section  199(d)  is  amended  by  re- 
designating paragraph  (9)  as  paragraph  (10)  and  by  in- 
setiing  after  paragraph  (8)  the  following  new  paragraph: 
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t^PEdAL  RULE  EOR  TAXPAYERE  WPLII  OIL 
RELATED  QUALIEIED  PRODUCTION  Ai'TIVITIEE  IN- 


COME.— 


''(A)  In  oeneral. — If  a iaxpaijer  has  oil 
related  qualified  produetion  aetivifies  ineoiue  for 
any  taxable  year  begin niny  after  2009,  the 
ainoioit  otherwise  allowable  as  a deduetion  under 
subsection  (a)  shall  be  reduced  by  3 percent  of 
the  least  of — 

“(i)  the  oil  related  qualified  production 
activities  income  of  the  taxpayer  for  the 
taxable  year, 

‘fii)  the  qualified  produetion  aetivities 
income  of  the  taxpayer  for  the  taxable  year, 
or 

^fi'ii)  taxable  income  (determined  with- 
out regard  to  this  section). 

‘IB)  Oil  related  qualieied  produi'tion 
Ai'TiviTlEE  INI'OME. — For  pur})oses  of  this  para- 
graph, the  term  'oil  related  ipialified  produetion 
activities  income'  means  fo)-  any  taxable  ijear  the 
(padified  produetion  aetivities  income  ivhich  is 
attributable  to  the  produetion,  refining,  proc- 
essing, transpoiiation,  or  dislribulion  (foil,  gas. 
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or  (iii}j  i))-o(Jiicf  fhoTof  during  such  tox- 

(ihlc 


"(C)  PlUMAHY  PRODl  iT. — For  purposes  of 
this  porof/roph,  the  term  frimorij  jjroduet'  has 
th(  some  meoning  as  ivlun  used  in  section 
f)d7(a)(d)(F),  as  in  effect  before  its  repeat d\ 


(h)  ('()\F()PMIX(;  Amfxdmkxt. — Section  199(d)(2) 
(relating  to  application  to  individuals)  is  amended  by 
striking  ''subsection  (a)( !)(!>)''  (tud  inseiiing  "subsections 
(a)(l)(l>)  and  (d)(9)(A)(iii)'\ 

(c)  Fffk(T1VK  Datf. — The  amendments  made  by  this 


section  shall  apjdy  to  taxable  years  beginning  after  Decem- 
ber 3f  2008. 

SEC.  402.  ELIMINATION  OF  THE  DIFFERENT  TREATMENT  OF 
FOREIGN  OIL  AND  GAS  EXTRACTION  INCOME 
AND  FOREIGN  OIL  RELATED  INCOME  FOR 
PURPOSES  OF  THE  FOREIGN  TAX  CREDIT. 


(a)  Ix  (jFXFHAL. — Subseetions  (a)  and  (b)  of  section 
t)07  (relatiiu)  to  special  rules  in  case  of  foreign  oil  and  gas 
ineome)  are  amended  to  read  asfolloics: 

"(a)  HfIKI'TIOX  IX  Amoi  xt  AIJJAVFI)  .in  Fohfigx 
1 AX  I XDFF  Sfj'TIOX  901. — In  ajjplying  section  90 f the 
amount  of  any  foreign  oil  and  gas  taxes  j)aid  or  accrued 
(or  deemed  to  hare  been  paid)  during  the  taxable  year 
irhich  irould  (but  for  this  sub.seet ion ) be  taken  into  account 
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for'  purposes  of  section  901  shall  he  r'educed  hij  the  amount 
(if  any)  by  wh  ich  the  amount  of  such  taxes  exceeds  the  prod- 
uct of — / 

'fl)  the  amount  of  the  combined  foreign  oil  and 
gas  income  for  the  taxable  year, 

‘f2)  multiplied  by — 

“(A)  in  the  case  of  a corgjoration,  the  per- 
centage wh  ich  is  eepual  to  the  h ighest  rate  of  tax 
specified  u rider  section  11(b),  or 

“(B)  in  the  case  of  an  individual,  a fraction 
the  numerator  of  which  is  the  tax  against  which 
the  credit  under  section  901(a)  is  taken  and  the 
denominator  of  which  is  the  taxpayer^  entire 
taxable  income. 

“(1))  Combined  Foreign  Oil  and  Gab  Im'ome;  For- 
eign Oil  and  Gar  Taxer. — For  purposes  of  th  is  section — 
“(1)  Combined  eoreign  oil  and  gar  in- 
(U)ME. — The  term  ‘combined  foreign  oil  and  gas  in- 
come’ means,  with  respect  to  any  taxable  year,  the 
s um  of — 


“(A)  foreign  oil  and  gas  extraction  income, 

and 


“(B)  foreign  oil  related  income. 
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“(:2)  F()REI(L\  oil  AM)  OAE  TAXES. — The  term 
[foreign  oil  and  gas  taxes'  means,  with  respeet  to  any 
taxable  gear,  the  sion  of — 

oil  and  gas  extraetion  taxes,  and 
“(B)  ang  ineome,  war  profits,  and  excess 
profits  taxes  paid  or  aecrued  (or  deemed  to  have 
been  paid  or  aecrued  under  section  902  or  960) 
during  the  taxable  gear  with  respect  to  foreign 
oil  related  income  (determined  without  regard  to 
subsection  (c)(4))  or  loss  which  would  be  taken 
into  account  for  purposes  of  section  901  without 
regard  to  this  section.". 

(b)  Re(aptvhe  oe  Forekin  Oil  and  Gas  Losses. — 
Paragraph  (4)  of  section  907(c)  (relating  to  recapture  of 
foreign  oil  and  gas  extraction  losses  bg  recharacterizing 
later  extraction  income)  is  amended  to  read  as  follows: 

“(4)  UEiAPTERE  OE  PORE  KIN  OIL  AND  (IAS 
LOSSES  BY  RE(TIARA(TERIZIN(I  LATER  (^O.MBINED 


PORE  KIN  OIL  AND  (IAS  IM'OME. — 

“(A)  In  (IENERAL. — The  combined  foreign 
oil  and  gas  income  of  a taxpager  for  a tax(d)le 
gear  (determined  without  regard  to  this  para- 
graph) sJudl  be  reduced — 

“(i)  first  bg  the  amount  determined 
under  subpio'agraph  (B),  and 
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'‘(ii)  then  by  the  amount  determined 
under  subparagraph  (C). 

The  aggregate  amount  of  such  reductions  shall  be 
treated  as  income  (from  sources  without  the 
Un  ited  States)  which  is  not  combined  foreign  oil 
and  gas  income. 

'fB)  REDVVriON  FOR  PRF-2009  FORKION 
OIL  EXTRACTION  LOSSES. — The  reducdion  under 
this  paragraph  shall  be  eegual  to  the  lesser  of — 
“(i)  the  foreign  oil  and  gas  extraction 
income  of  the  taxpayer  for  the  taxablx  year 
(determined  without  regard  to  this  para- 
graph), or 

'fii)  the  excess  of — 

‘fl)  the  aggregate  amou  nt  of  for- 
eign oil  extraction  losses  for  preceding 
taxable  years  beginning  after  December 
31,  1982,  and  before  January  1,  2009, 
over 

‘JII)  so  much  of  such  aggregate 
amount  as  was  recharacterized  under 
this  paragraph  (as  in  effect  before  and 
after  the  date  of  the  enactment  of  the 
Energy  Improvement  and  E.rtension 
.ict  of  2008)  for  preceding  taxable 
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years  beginning  after  December  31, 
1982. 


'fC)  RK  DICTION  FOR  FOST-2()()H  FORE  ION 
OIL  AND  OAF  LOSSES. — The  reduction  under  this 
paragraph  shall  be  equal  to  the  lesser  of- — 

“(i)  the  combined  foreign  oil  and  gas 


income  of  the  taxpayer  for  the  taxable  year 
(determined  without  regard  to  this  para- 
graph), reduced  by  an  amount  equal  to  the 
reduction  under  subparagraph  (A)  for  the 
taxable  year,  or 


“(ii)  the  excess  of — 

'fl)  the  aggregate  amount  of  for- 
eign oil  and  gas  losses  for  preceding 
taxable  years  beginning  after  December 
31,  2008,  over 

'flD  so  much  of  such  aggregate 
amount  as  was  recharacterized  under 
this  paragraph  for  preceding  taxable 
years  beginning  after  December  31, 
2008. 

'fD)  Forekin  oil  and  oas  loss  de- 


fined.— 
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''(i)  L\  (iKXEHAL. — For  purposes  of 
this  pcnrigraph,  the  term  foreign  oil  and 
gas  lossi  means  the  amount  hg  which — 

“(I)  the  gross  income  for  the  tax- 
able gear  from  sources  without  the 
United  States  and  its  possessions 
(whether  or  not  the  taxpager  chooses 
the  benefits  of  this  subpari  for  such 
taxable  gear)  taken  into  account  in  de- 
termining the  combined  foreign  oil  and 
gas  income  for  such  gear,  is  exceeded 
hg 

‘SI I)  the  sum  of  the  deductions 
properlg  apporiioned  or  allocated 


thereto. 

'fii)  Net  operating  loss 


DEDIH^LON 


NOT  TAKEN  INTO  Ad'OVNT. — For 


pu  rposes 


of  clause  (i),  the  net  operating  loss  deduc- 
tion allowable  for  the  ta.rable  gear  under 
section  172(a)  shall  not  be  taken  into  ac- 


count. 


'fiii)  F. 


LOSSES  NOT 


XPROPRIATION 
TAKEN  INTO 


AND  (ASrALT\ 


AdDlNT. — For 


})}0'})oses  of  clause  (i),  there  sJudl  not  be 
taken  into  account — 
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“(I)  ony  foreign  expropriation 
loss  (as  defined  in  section  172(1})  (as  in 
effect  on  the  dag  before  the  date  of  the 
enactment  of  the  Revenue  Reconcili- 
ation Act  of  1990))  for  the  taxable 
ijear,  or 

“(II)  any  loss  for  the  taxable  ijear 
which  arises  from  fire,  storm,  ship- 
wreck, or  other  casualty,  or  from  theft, 
to  the  extent  such  loss  is  not  compensated 
for  by  insurance  or  otherwise. 

“(iv)  Forekin  oil  extraction 
LOSS. — For  puiyoses  of  subparagraph 
(B)(ii)(I),  foreign  oil  extraction  losses  shall 
be  determined  under  this  paragraph  as  in 
effect  on  the  day  before  the  dale  of  the  enact- 
ment of  the  Energy  Improvement  and  Ex- 
tension Act  of  20i)8.'\ 

(c)  Farryback  and  Carryover  oe  Disallowed 
Credits. — Section  907(f)  (relating  to  carryback  and  carry- 
over of  disallowed  credits)  is  amended — 

(1)  by  striking  ''oil  and  gas  extraction  taxes” 
each  place  it  appears  and  inseiiing  "foreign  oil  and 
gas  taxes”,  and 
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(2)  by  adding  at  the  end  the  following  new  para- 
graph: 

''(4)  TRANmiON  1UU.es  for  PRE-2009  AND  2009 

ins.  UAA)  v\  u:i)  ( uujdi  ts.  — 

''(A)  P RE- 2009  CREDITS. — In  the  case  of  any 
unused  credit  year  beginning  before  January  1, 
2009,  this  subsection  shall  be  applied  to  any  un- 
used oil  and  gas  extraction  taxes  carried  from, 
such  unused  credit  year  to  a year  beginning 
after  December  31,  2008 — 

“(i)  by  substituting  ‘oil  and  gas  extrac- 
tion taxes’  for  foreign  oil  and  gas  taxxs’ 
each  place  it  appears  in  paragraphs  (1), 
(2),  and  (3),  and 

“(ii)  by  computing,  for  purposes  of 
paragraph  (2)  (A),  the  limitation  under  sub- 
paragraph  (A)  for  the  year  to  which  such 
taxes  are  carried  by  substituting  foreign  oil 
and  gas  extraction  income’  for  foreign  oil 
and  gas  income’  in  subsection  (a). 

“(B)  2009  (Ui EDITS. — In  the  case  of  any 
unused  credit  year  beginning  in  2009,  the 
amendments  made  to  this  subsection  by  the  En- 
ergy Improvement  and  E.rtension  Act  of  2008 
shall  be  treated  as  being  in  effect  for  any  pre- 
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ceding  gear  beginning  before  Januarg  1,  2009, 
sol  el  g for  ])U)'})oses  of  deietinining  how  niuch  of 
the  unused  foreign  oil  and  gas  taxes  for  such  un- 
used credit  gear  mag  be  deemed  paid  or  accrued 
in  such  preceding  gear.”. 

(d)  COXFORMIXO  Amfxdmext. — Section  6501  (i)  is 
amended  bg  striking  ”oil  and  gas  extraction  taxes”  and  in- 
serting 'foreign  oil  and  gas  taxes”. 

(e)  Effe(TIVE  Date. — The  amendments  made  bg  this 
section  shall  apphj  to  taxable  gears  beginning  after  Decem- 
ber 31,  2008. 

SEC.  403.  BROKER  REPORTING  OF  CUSTOMER’S  BASIS  IN 
SECURITIES  TRANSACTIONS. 

(a)  Ix  (tEXEral. — 


(1)  Broker  ref()rtix(^  for  sec'vritief 


A('TK)XS. — Section  6045  is  amended  bg  adding  at  the 
end  the  following  new  subsection: 

"(g)  Addfuoxai.  Ixformatiox  Required  ix  the 


Rase  of  Se(9Kitief  Traxsa('tioxs,  et(\- 


"(1)  Ix  OEXERAL. — If  a broker  is  otherwise  re- 
quired to  make  a return  under  sulmction  (a)  with  re- 
spect to  the  gross  proceeds  of  the  sate  of  a covered  se- 
curitg,  the  broker  shall  include  in  such  return  the  in- 
formation described  in  paragraj))}  (2). 

"(2)  Additioxal  ixformatiox  required. — 
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''(A)  Ix  (GENERAL. — The  information  re- 
quired under  paragraph  (1)  to  be  shown  on  a re- 
turn with  respect  to  a covered  security  of  a cus- 
torner  shall  include  the  customer’s  adjusted  basis 
in  such  security  and  whether  any  gain  or  loss 
with  respect  to  such  security  is  long-term  or 
short-term  (within  the  meaning  of  section  1222). 

“(B)  Determination  oe  adjuisted 
BAisiiS. — For  pu  rposes  of  subparagraph  (A) — 

“(i)  In  GENERAL. — The  customer’s  ad- 
justed basis  shall  be  determined — 

“(I)  in  the  case  of  any  security 
( other  than  any  stock  for  which  an  av- 
erage basis  method  is  permissible 
under  section  1012),  in  accordance 
with  the  first-in  first-out  method  unless 
the  customer  notifies  the  broker  by 
means  of  making  an  adequate  identi- 
fication of  the  stock  sold  or  transferred, 
and 

“(II)  in  the  case  of  any  stock  for 
which  an  average  basis  method  is  per- 
missible under  section  1012,  in  accord- 
ance with  the  broker’s  default  method 
unless  the  customer  notifies  the  broker 
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fh(d  he  elects  (mother  (icceptahle  meth- 
od under  section  1012  with  respect  to 
the  account  in  which  such  stock  is  held, 
“(ii)  EXi^KPTION  FOR  WAR  1 1 FALKS. — 
Except  as  otherwise  provided  bp  the  Sec- 
retary, the  customer’s  adjusted  basis  shall  be 
determined  without  regard  to  section  1091 
(relating  to  loss  from  wash  sales  of  stock  or 
securities)  unless  the  transactions  occur  in 
the  same  account  with  respect  to  identical 
securities. 


'fS)  (h)VFRFi)  SKi'VRiTY. — Eor  purposes  of  this 
subsection — 

'fA)  In  okxkral. — The  term  'covered  secu- 


rity’ means  any  specified  security  acipdred  on  or 
after  the  applicable  dale  if  such  security — 

"(i)  was  aciiuired  through  a trans- 
action in  the  account  in  which  such  security 
is  held,  or 


"(ii)  was  transferred  to  such  account 
from  an  account  in  which  such  security  was 
a covered  security,  but  only  if  the  broker  re- 
ceived a .statement  under  section  6()45A 
with  respect  to  the  transfer. 
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“(B)  Specified  s ecu  pity.— Tlie  term 
‘specified  security’  means — 

“fi)  any  share  of  stock  in  a corpoi'a- 

tion, 

“(ii)  any  note,  bond,  debenture,  or 
other  evidence  of  indebtedness, 

“(Hi)  any  commodity,  or  contract  or 
derivative  with  respect  to  such  commodity, 
if  the.  Secretary  determines  that  adjusted 
basis  reporting  is  appropriate  for  purposes 
of  this  subsection,  and 

“(iv)  any  other  financial  instrument 
with  respect  to  which  the  Secretary  deter- 
mines that  adjusted,  basis  reporting  is  ap- 
propriate for  purposes  of  this  subsection. 

“(C)  Applicable  date. — The  term  ‘appli- 
cable date’  means — 

“(i)  January  1,  2011,  in  the  case  of 
any  specified  security  which  is  stock  in  a 
co7g)oration  (other  than  any  stock  described 
in  clause  (ii)), 

“(ii)  January  1,  2012,  in  the  case  of 
any  stock  for  which  an  average  basis  meth- 
od is  permissible  under  section  1012,  and 
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''(Hi)  Jauudry  1,  2013,  or  such  Infer 
date  detenu i}icd  hif  the  idecretnri}  in  the  cose 
of  an  i)  other  specified  security. 

"(4)  TuKATMKXT  of  S ('OFFORATIOXF.—In  the 
case  of  the  sate  of  a covered  security  accjuired  hy  an 
N coi'poration  (other  than  a financial  institution) 
afler  Deconher  31,  2011,  such  N corporation  shall  he 
treated  in  the  same  }nanner  as  a partnership  for  pur- 
poses of  this  section. 

"(5)  SPFdAL  FVLKA  FOR  FIIORT  FALFA. — In  thc 
case  of  a short  sale,  repoHiny  under  this  section  shall 
be  made  for  the  year  in  which  such  sale  is  closed.'’. 

(2)  Broker  information  required  with  re- 
spirt  TO  OPTIONS. — Section  6045,  as  amended  by 
subsection  (a),  is  amended  by  adding  at  the  end  the 
following  new  subsection: 

"(h)  Application  to  Options  on  Siri  rities. — 

"(1)  Exercise  of  option. — For  purposes  of 
this  section,  if  a covered  security  is  acquired  or  dis- 
posed of  pursuant  to  the  exercise  of  an  option  that 
was  granted  or  acquired  in  the  sione  account  as  the 
covered  security,  the  amount  received  with  respect  to 
the  grant  or  paid  ivith  respect  to  the  acquisition  of 
such  oj)tion  shall  be  treated  as  ini  adjustment  to  gross 
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proceeds  or  as  an  adjustment  to  basis,  as  the  case 
may  he. 

“(2)  Lap^]  or  closing  TRANSA(moN. — In  the 
case  of  the  leipse  (or  closing  transaction  (as  defined  in 
section  1234(h)(2)(A)))  of  an  option  on  a specified  se- 
curity or  the  exnrcise  of  a cash-settled  option  on  a 
specified  security,  reporting  under  subsections  (a)  and 
(g)  with  respect  to  such  option  shall  he  made  for  the 
calendar  year  which  includes  the  date  of  such  lapse, 
closing  transaction,  or  exercise. 

‘f 3)  Prospective  applica tion.— Paragraphs 
(1)  and  (2)  shall  not  apply  to  any  option  which  is 
granted  or  acquired  before  January  1,  2013. 

'f4)  Deeinitions. — For  purposes  of  this  sub- 
section, the  terms  ‘covered  security’  and  ‘specified  se- 
curitif  shall  have  the  meanings  given  such  terms  in 
subsection  (g)(3).’ ’. 

(3)  Extension  oe  period  for  statements 

SENT  TO  CUSTOMERS. — 


(A)  In  general. — Subsection  (h)  of  section 
6045  is  amended  by  striking  “January  31”  and 


inserting  “February  15”. 


Sta  tements  reia  ted 


TO  SUBSTITUTE 


PAYMENTS. — Subsection  (d)  of  section  6045  is 


amended — 
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(i)  hij  striking  ‘V/f  such  time  and",  and 

(ii)  btj  insetiing  after  ‘'other  item/'  the 
following  new  sentence:  “The  written  state- 
ment re({ui)‘ed  loider  the  preceding  sentence 
shall  he  furnished  on  or  before  Februarg  W) 
of  the  gear  following  the  calendar  gear  in 
which  the  pagmemt  was  )nade.’\ 

((')  Other  statemextr. — Subsection  (b) 
of  section  6045  is  amended  bg  addi)ig  at  the  end 
the  following:  “In  the  case  of  a consolidated  re- 
porting statement  (as  defined  in  regulations) 
with  respect  to  ang  customer  ang  statement 
which  would  otherwise  be  required  to  be  fur- 
nished on  or  before  Januarg  31  of  a calendar 
gear  with  respect  to  ang  item  repoiiable  to  the 
taipager  shall  instead  be  required  to  be  fur- 
nished on  or  before  Februarg  15  of  such  calendar 
gear  if  furnished  with  such  consolidated  repoii- 
ing  statement d\ 


(b)  Determ ixATioN  oe  Baris  oe  ('ertaix  Sej'Uri- 


TiES  OX  A( '(I  niXT  BY  A('m)r  XT  OR  Aye  RARE  Basis  Meth- 


od.— Section  1012  is  amended — 

(1)  bg  striking  “The  basis  of  j)ropertg“  and  in- 
seiiing  the  following: 

“(a)  Ix  (tEXERAL. — Tin  basis  of  propeiig". 
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(2)  by  striking  ''The  cost  of  real  property^’  and 
inserting  the  folhwing: 

"(h)  Special  Ri  le  for  Apportioned  Real  Estate 


TLXEiS. — The  cost  of  real  property”,  and 

(3)  by  adding  at  the  end  the  following  new  sub- 


sections: 


"(c)  Determinations  by  Account. — 

"(1)  In  general. — In  the  case  of  the  sale,  ex- 
change, or  other  disposition  of  a specified  security  on 
or  after  the  applicahk  date,  the  conventions  pre- 
scribed by  regulations  under  this  section  shall  be  ap- 
plied on  an  account  by  account  basis. 

"(2)  Application  to  certain  funds. — 

"(A)  In  general. — Except  as  provided  in 
subparagraph  (B),  any  stock  for  which  a/n  aver- 
age basis  method  is  permissible  under  section 


1012  which  is  acquired  before  January  1,  2012, 
shall  be  treated  as  a separate  account  from  any 
such  stock  acquired  on  or  after  such  date. 


"(B)  Election  fund  for 


TREATMENT  AS 


SINGLE  ACX'OUNT. — If  a fund  described  in  sub- 
paragraph  (A)  elects  to  have  this  subparagraph 
apply  with  respect  to  one  or  more  of  its  stock- 
holders— 
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“07  subpd nigra })h  (A)  shall  not  apply 
with  respect  to  any  stock  in  such  fund  held 
by  such  stockholders,  and 

“(ii)  all  stock  in  such  fund  which  is 
held  by  such  stockholders  shall  be  treated  as 
covered  securities  described  in  section 
6045(g)(3)  without  regard  to  the  date  of  the 
acquisition  of  such  stock. 

.4  rule  similar  to  the  rule  of  the  preceding  sen- 
tence shall  apply  with  respect  to  a broker  holding 
such  stock  as  a nominee. 

“(3)  Defimtions. — For  purposes  of  this  section, 
the  terms  "specified  security’  and  "applicable  date' 
shall  have  the  meaning  given  such  terms  in  section 
6045(g). 

"fd)  AVEUAdE  PiASIS  FOR  PT()('K  ACQIJIHEI)  Pl'RSE- 

AST  TO  .1  Dividem)  Reiateetmext  Peas. — 

‘"(1)  L\  OEXERAL. — In  the  ease  of  any  stock  ac- 
quired after  December  31,  2010,  in  connection  with  a 
dividend  reinvestment  plan,  the  basis  of  such  stock 
while  held  as  paii  of  such  plan  shall  be  determined 
using  one  of  the  methods  which  may  be  used  for  deter- 
mining the  basis  (f  stock  in  an  open-end  fund. 

""(2)  Tre.VTMEXT  AFTER  TRAXAEER. — In  the  case 
of  the  transfer  to  another  account  of  stock  to  which 
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paragraph  (1)  applies,  such  stock  shall  have  a cost 
basis  in  such  other  account  equal  to  its  basis  in  the 
dividend  reinvSstm.ent  plan  mimed  kit  eJy  before  such 
transfer  (properly  adjusted  for  any  fees  or  other 
charges  taken  into  account  in  connection  ivith  such 
transfer). 


‘f3)  SeICLRATE  ACUriENTS;  ELECTION  EOR 
TREATMENT  AS  SINGLE  ACCOUNT.— Bulcs  similar  to 
the  rules  of  subsection  (c)(2)  shall  apply  for  purposes 
of  this  subsection. 

“(4)  Dividend  reinvestment  pi  an. — For  pur- 
poses of  th  is  subsection — 


'fA)  In  general.— The  term  dividend  re- 
investment plan^  means  any  arrangement  under 
which  dividends  on  any  stock  are  reinvested  in 
stock  identical  to  the  stock  with  inspect  to  which 


the  dividends  are  paid. 

“(B)  Initial  stock  acquisition  treated 


AS  A(AJUIRED  IN  CONNEiOlON  WITH  PLAN. — 
Stock  shall  be  treated  as  acquired  in  connection 
with  a dividend  reinvestment  plan  if  such  .stock 
is  acquired  pursuant  to  such  plan  or  if  the  divi- 
dends paid  on  such  stock  are  subject  to  such 
plan.’\ 
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(c)  ISFOHMATIOS  BY  TBAXSFFRORS  To  All)  BRO- 


KFRS. — 


(1)  Ix  (IFXFRAL. — Suh})(i)i  B of  pari  III  of  sub- 
chapter  A of  chapter'  61  is  amended  hij  inseiiing  after 
section  6045  the  following  new  section: 

“SEC.  6045A.  INFORMATION  REQUIRED  IN  CONNECTION 
WITH  TRANSFERS  OF  COVERED  SECURITIES 
TO  BROKERS. 


"(a)  Furxisiiixo  of  Ixformatiox. — Every  applica- 
ble person  whieh  tninsfers  to  a brvker  (as  defined  in  section 
6()45(c)(l))  a .sccnritg  which  is  a coverrd  security  (as  de- 
fined in  section  6045(g)(3))  in  the  hands  of  such  applicable 
})er‘son  shall  fur'ni.sh  to  such  br'oker  a written  statement  in 
such  manner  and  setting  forih  .mch  information  as  the  Sec- 
retar'ij  may  by  rvyulations  jirescribe  for  pur'po.^es  of  ena- 
bling such  brvker  to  meet  the  r'equir'ernents  of  section 
6045(g). 


‘Y/0  Afflkahlf  Bfrsox. — For  purposes  of  sub- 
section (a),  the  term  'applicable  person'  means — 

"(1)  any  brvker  (as  defined  in  .section 
6045(c)(1)).  and 

"(2)  any  other  person  as  pr'ovided  by  the  Bec- 
rrtar'y  in  regulations. 

"(c)  Time  for  Ffrxisiiixo  Btatfmfxt. — E.rcept  as 
ofhennsi  pi’oridcd  by  the  Becretari}.  (truf  statement  rvguir'cd 
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hy  snhsecfion  (a)  shall  he  furnished  not  later  than  15  days 
after  the  date  of  the  transfer  descrihed  in  such  subsection . 


(2)  As^iSElSt<ABLE 


PEN.  1 L TIES.  — Pa  ragraph  (2)  of 


section  6724(df  as  amended  hy  the  Housing  Assist- 
ance Tax  Act  of  2008,  is  amended  by  redesignating 
subparagraphs  (I)  through  (DD)  as  subparagraphs 
(J)  through  (EE),  respectively,  and  hy  inserting  after 
subparagraph  (H)  the  following  new  subparagraph: 

‘fl)  section  6045A  (relating  to  information 
required  in  connection  with  transfers  of  covered 
securities  to  brokers),”. 

(3)  Clerical  amendment. — The  table  of  sec- 
tions for  subpart  B of  part  III  of  subchapter  A of 
chapter  61  is  amended  by  in.serting  after  the  item  re- 
lating to  section  6045  the  following  new  item: 


“Sec.  6()45A.  Informat  Urn  required  in  canneetimi  with  transfers  of  care  red  securi- 
ties to  brokers.”. 


(d)  Additional  Issuer  Ineormation  To  Aid  Bro- 


kers. 


(1)  In  general. — Subpart  B of  part  III  of  sub- 
chapter  A of  chapter  61,  as  amended  by  subsection 
(1)),  is  amended  by  inserting  after  section  6045A  the 
following  new  section: 
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“S£C.  6045B.  RETURNS  RELATING  TO  ACTIONS  AFFECTING 
BASIS  OF  SPECIFIED  SECURITIES. 


‘'(a)  L\  (xEXEixAL. — .[(‘Cording  to  the  fbn)is  or  rcgido- 
tions  prescribed  bg  the  Secrefeny,  any  issuer  of  a specified 
security  shall  (uake  a return  setting  forth — 

‘fl)  a description  of  any  organizational  action 
which  affects  the  basis  of  such  specified  security  of 
such  issuer, 


‘f2)  the  (juantitative  effect  on  the  basis  of  such 
specified  security  resulting  from  such  action,  and 

“(3)  such  other  information  as  the  Secretary 
may  prescribe. 


‘fb)  Time  for  Filing  Return. — Any  return  reipeired 
by  subsection  (a)  sJudl  be  filed  not  later  than  the  earlier 

of- 


“( 1)  45  days  after  the  date  of  the  action  de- 
scribed in  subsection  (a),  or 

'f2)  January  15  of  the  year  following  the  cal- 
endar year  during  which  such  action  occurred. 


“(c)  Statements  To  Be  Furnished  to  Holders  of 
Srejteied  Securities  or  Their  Xominees. — According 
to  the  forms  or  regulations  prescribed  by  the  Secretio'y, 
every  person  required  to  make  a return  under  subse(‘tion 
(a)  with  respect  to  a spiwified  security  shall  furnish  to  the 
nominee  with  respi’ct  to  tlu  specified  security  (or  certificate 


• HR  1424  EAS 


251 

1 holder  if  there  is  no  nominee)  a written  statement  show- 

2 ing — 

3 ^'(1)  the  ncmie,  address,  and  phone  number  of  the 

4 information  contact  of  the  person  required  to  make 

5 such  return, 

6 ‘f2)  the  information  required  to  he  shown  on 

7 such  return  with  respect  to  such  security,  and 

8 'fd)  such  other  information  as  the  Secretary 

9 ma y prescrihe. 

10  The  written  statement  required  under  the  preceding  sen- 

1 1 tence  shall  he  furnished  to  the  holder  on  or  before  January 

12  15  of  the  year  following  the  calendar  year  during  which 

13  the  action  descrihed  in  suhsection  (a)  occurred. 

14  ‘fd)  Specified  Security. — For  purposes  of  th  is  sec- 

15  tion,  the  teimi  ‘specified  security'  has  the  meaning  given 

16  such  tenn  hy  section  6045(g)(3)(B).  No  return  shall  he  re- 

17  quired  under  this  section  with  respect  to  actions  descrihed 

18  in  suhsection  (a)  with  respect  to  a specified  security  which 

19  occur  before  the  applicahle  date  (as  defined  in  section 

20  6045 (g)(3)(C))  with  respect  to  such  security. 

21  “(e)  Public  Reportinc  in  Lieu  of  Return. — The 

22  Secretary  may  waive  the  requirements  under  suhsections 

23  (a)  and  (c)  with  respect  to  a specified  security,  if  the  person 

24  required  to  make  the  return  under  suhsection  (a)  makes 

25  publicly  available,  in  .such  form  and  manner  as  the  Sec- 
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vcfanj  deiennines  necessary  to  carry  out  the  purposes  of  this 
section — 


“(1)  the  nanie,  addi'css,  phone  nionber,  and 
email  address  of  the  information  contact  of  siwh  per- 
son, and 

“(2)  the  information  descrihed  i)i  paragraphs 
(1),  (2),  and  (3)  of  subsection  (a).’\ 


(2)  Asstjss.  1 liLE  PES.  l L TIES.  — 


(A)  Subparagraph  (B)  of  section 
6724(d)(1),  as  amended  by  the  Housing  Assist- 
ance Tax  Act  of  2008,  is  amended  by  redesig- 
nating clause  (iv)  and  each  of  the  clauses  which 
follow  as  clauses  (v)  through  (xxiii),  respectively, 
and  by  inseoiing  after  clause  (Hi)  the  following 
new  clause: 


‘fiv)  section  6045B(a)  (relating  to  re- 
turns relating  to  actions  afteeting  basis  of 
speeified  securities), 

(B)  Paragraph  (2)  of  section  6724(d),  as 
amended  by  the  Housing  Assistance  Tax  Act  of 
2008  and  by  subsection  (e)(2),  is  amended  by  re- 
designating subparagraphs  (J)  through  (EE)  as 
subparagraphs  (K)  through  (EE),  respectively, 
and  by  inseiiing  after  subparagraph  (I)  the  fol- 
lowing new  sub})aragraph: 
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1 ‘‘(J)  subsections  (c)  and  (e)  of  section 

2 6045B  (relating  to  returns  relating  to  actions  af- 

3 fecting  basis  of  specified  securities)/’. 

4 (3)  Clerical  amendment. — The  tabU  of  sec- 

5 tioris  for  subpart  B of  part  III  of  subchapter  A of 

6 chapter  61,  as  amended  by  subsection  (b)(3),  is 
1 amended  by  inserting  after  the  item  relating  to  sec- 

8 tion  6045A  the  follo  wing  new  item: 

“Sec.  6045B.  Retum.'t  relating  to  actions  affecting  hasi':!  of  specified  securities.”. 

9 (e)  Effective  Date. — 

10  (1)  In  gener^vl. — Except  as  otherwise  provided 

1 1 in  this  subsection,  the  amendments  m,ade  by  this  sec- 

12  tion  shall  take  effect  on  January  1,  2011. 

13  (2)  Extension  of  period  for  statements 

14  SENT  TO  CUSTOMERS. — The  amendments  made  by 

15  subsection  (a)(3)  shall  apply  to  statements  required  to 

16  be  furnished  after  December  31,  2008. 

1 7 SEC.  404.  0.2  PERCENT  FUTA  SURTAX. 

18  (a)  In  General. — Section  3301  (relating  to  rate  of 

19  tax)  is  amended — 

20  (1)  by  striking  'Hh  rough  2008”  in  paragraph  (1) 

21  and  inserting  '‘through  2009”,  and 

22  (2)  by  striking  “calendar  year  200.9”  in  para- 
28  graph  (2)  and  inserting  “calendar  year  2010”. 

24  (b)  Effective  Date. — The  amendments  made  by  this 

25  section  shall  apply  to  wages  paid  after  December  31,  2008. 
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SEC.  405.  INCREASE  AND  EXTENSION  OE  OIL  SPILL  LIABIL- 
ITY TRUST  FUND  TAX. 


(u)  /AY  'RE.  1 SE  IX  h\  1 TE.  — 

(1)  lx  (iEXERAL. — Section  461 1(c)(2)(B)  (relat- 
ing to  rates)  is  amended  hij  striking  '4s  5 cents  a bar- 
red.'' and  inserting  "is — 

"(i)  in  the  case  of  crude  oil  received  or 
petroleum  products  entered  before  January 
1,  2017,  8 cents  a barrel,  and 

"(ii)  in  the  case  of  crude  oil  received  or 
petroleum  products  entered  after  December 
31,  2016,  .9  cents  a barrel.". 

(2)  Eeee('TIVE  date. — The  amendment  fnade  by 
this  subsection  .Jadl  apply  on  and  after  the  first  day 
of  the  first  calendar  (quarter  beginning  more  than  60 
days  after  the  date  of  the  enactment  of  this  Act. 

(b)  Ext  EX  HI  ox. — 


(I)  Ix  OEXERAL. — Section  4611(f)  (relating  to 
application  of  Oil  Spill  Liability  Trust  Eund  financ- 
ing rate)  is  amended  by  striking  pai'agraphs  (2)  and 
(3)  and  inserting  the  folloiving  new  jiaragraph: 

"(2)  Termixatiox.—TIw  Oil  Spill  Liability 
Trust  Eund  financing  rate  sludl  not  apply  after  De- 
cember 3L  201 7. 
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(2)  Conforming  amendment. — Section 

4611(f)(1)  is  amended  by  striking  ‘'paragraphs  (2) 
and  (3)”  and  ireserting  “paragraph  (2)’\ 

(3)  Effective  date. — The  amendments  made 
by  this  subsection  shall  take,  effect  on  the  date  of  the 
enactment  of  this  Act. 

DIVISION  C—TAX  EXTENDERS 
AND  ALTERNATIVE  MINIMUM 
TAX  RELIEF 

SECTION  1.  SHORT  TITLE;  AMENDMENT  OF  1986  CODE; 
TABLE  OF  CONTENTS. 

(a)  Short  Title. — This  division  may  be  cited  as  the 
“Tax  Extenders  and  Altemative  Minimum  Tax  Relief  Act 
of 2008”. 

(b)  Amendment  of  1986  Code. — Except  as  othenvise 
expressly  provided,  whenever  in  this  division  an  amend- 
ment or  repeal  is  expressed  in  terms  of  an  amendment  to, 
or  repeal  of,  a section  or  other  provision,  the  reference  shall 
be  considered  to  be  made  to  a section  or  other  provision 
of  the  Internal  Revenue  Code  of  1986. 

(c)  Table  of  Contents. — The  table  of  contents  of  th  is 
division  is  as  follews: 

Sec.  1.  Shoti  title;  amendment  of  1 986  ('ode;  table  of  contents. 

TITLE  I—ALTKRNATIVK  MINIMCM  TAX  RELIEF 

Sec.  101.  Extension  of  altemative  minimum  tax  relief  for  non  refundable  pers(m(d 
credits. 

Sec.  102.  Extension  (f  increased  altemative  )ninimum  tax  exemjdion  anumnt. 
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See.  103.  Incrtasc  of  AMT  r(fui\(i(thle  crahi  niiKmitt  for  iiidii'idioils  iriili  Ioikj- 
icnti  unused  craiits  for  prior  ijittr  iniiilinuin  toj'  li(d)diip,  etc. 


TITLE  ll—EXTEXSIOX  OF  IXDIVIDI  AI.  TAX  EEOVISIOXS 


Sec.  201. 
Sec.  202. 
Sec.  203. 


Sec.  204. 
Sec.  205. 

Sec.  206. 
Sec.  207. 


Deduction  for  State  and  load  sides  taxes. 

Deduction  of  qualified  tuition  and  reUded  expi  uses. 

Deduction  for  cetiain  ex])enses  of  elenientari/  and  secondartj  .school 
teachers. 

Additiomd  standard  deduction  for  retd  proptiii/  taxes  for  nonitt  niizers. 

Tax-free  distributions  from  individual  retirenunt  jdans  ftr  eharitidde 
pui'jjoses. 

Trcidment  of  cetiain  dividends  of  nqidated  investment  companies. 

Stock  in  HK'  for  jturposes  of  determining  estates  of  nonresidents  tad 
citizens. 


Sec.  208.  Qualified  investment  entities. 


TITLE  III—EXTEXSIOX  OE  lUtSIXESS  TAX  PROVISIOXS 


Sec.  301.  Extension  and  modification  of  research  credit. 

Sec.  302.  Xeiv  markets  tax  credit. 

Sec.  303.  Sidpxni  E excejdion  for  active  financing  income. 

Sec.  301.  Extension  of  look-thru  rule  for  related  controlUd  foreign  corporations. 

Sec.  305.  Extension  of  15-gear  straight-line  cost  recoverg  fir  quidificd  leasehold 
i nijirovements  and  qiadified  restaurant  improvements;  15-gear 
straight-line  cost  recoverg  for  certain  inifirovements  to  retail 
sjiace. 

Sec.  306.  Modification  of  tax  treatment  of  ceiiain  pai/ments  to  controlling  exenijd 
organizations. 

Sec.  307.  Basis  adjustment  to  .stock  of  S corpoi'idions  making  charitable  contribu- 
tions of  p rope  lig. 

Sex.  308.  Increase  in  limit  on  cover  over  of  rum  excise  tax  to  Puerto  Pico  and 
the  Virgin  Islands. 

Sec.  30!).  Extension  of  economic  deve  lopment  credit  for  American  Samoa. 

Sec.  310.  Extension  of  mine  rescue  team  training  credit. 

Sec.  311.  Extension  of  eleetion  to  (;rpense  advanced  mine'  seif  tg  eepeijime  nf. 

Sec.  312.  Deductiem  edlenvetble  ivith  respect  to  income  eittribufeible  tei  elomestic  pro- 
ductiein  activities  in  Pueiiei  Pico. 

Sec.  313.  (jualifieei  zone  eicaefeniij  bemel.s. 

Sec.  311.  Indieni  empleiipnent  credit. 

Sec.  315.  Aceclcreiteel  eie preciatiem  fir  busine.ss  jiregie  tig  on  Indiein  re.se  rveitions. 

Sec.  316.  Peiilreieid  treee-k  meiinteneince. 

Sec.  317.  Seven-geeir  ceist  receive  rij  pe  rieiel  for  moteirspeiiis  reicing  treick  feicil itg. 

Sec.  318.  Expensing  eif  cnviremmenteil  reniedieitiein  ceists. 

Sec.  31!).  E.rten.siein  eif  iceirk  egipeiiiuniti/  teix  creelit  fir  Ilurriceine  Katrinei  em- 
pl  ogees. 

Sec.  320.  Extension  eif  increeiseel  rehabilitation  credit  for  structures  in  the  (lulf 
Oppoiiunifg  Zeme. 

Sec.  321.  Enheinceel  eleeluctiein  fir  (juediflee!  ceimputer  ceint ributieins. 

Sec.  322.  Teex  ineentives  fir  investment  in  the  Di.striei  eif  ('olumbia. 

Sec.  323.  Enheinceel  charitable  eleeluediems  fir  cant  ributieins  of  fioel  invcnteirij. 

Sec.  321.  E.rtcnsiein  ef  enhane'e  d e-heiriteible  ele  elue-t  ion  fir  e-emtribut  ions  eif  book  i li- 
ven feirg. 

Sec.  325.  Extension  anel  meielifwation  eif  elufg  suspension  on  ii'eieil  jiroeliects;  u'eieil 
re.search  funel;  u'eieil  elietg  refunels. 
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TITLE  IV— EXTENSION  OE  TXX  ADMINISTRATION  PROVISIONS 


Ser.  401.  Pentuinent  authority  for  undercover  (fperatums. 

Sev.  402.  Permanent  authority  for  dOclosure  of  info nnatian  reUitiny  to  terrorist 
activities. 

/ 


TITLE  V—ADI)ITION^{L  TAX  RELIEE 


XSD  OTHER  TAX  PROVISIONS 


Subtitk'  ^4 — General  Provisions 

Sec.  501.  $8,500  incame  threshold  used  to  caloukite  refindahk  poiiion  of  child  Uw 
credit. 

Sec.  502.  Provisions  reUited  to  film  and  television  productions. 

Sec.  503.  Exemption  from  excise  tax  for  certain  wooden  arrows  desiyned  for  use 
by  chiUIren. 

Sec.  504.  Income  averayiny  for  amounts  received  in  comiection  with  the  Exxon 
Valdez  litiyation. 

Sec.  505.  Certain  fanniny  business  mach  inery  and  equipmeni  treated  as  .5-year 
pr</f)e>iy. 

Sec.  506.  Modificatiem.  of  penalty  on  understatement  of  taxpayer’s  liability  by  tax 
return  preparer. 


Subtitle  R — Paul  Wellstone  and  Pete  Domenici  Mental  Health  Parity  and 

Addiction  Equity  Act  of  2008 

Sec.  511.  Sherri  title. 

Sec.  512.  Mental  health  parity. 

TITLE  VI— OTHER  PROVISIONS 

Sec.  601.  Secure  rural  schools  and  community  .self-determination  proyram. 

Sec.  602.  Transfer  to  abandoned  mine  recleimation  fund. 

TITLE  VH— DISASTER  RELIEE 


Sec.  701. 
Sec.  702. 


Sec.  703. 
Sec.  704. 


Sec.  706. 
Sec.  707. 
Sec.  708. 
Sec.  70!). 

Sec.  710. 
Sec.  711. 
Sec.  712. 


Subtitle  A — Heartland  and  Hurricane  Ike  Disaster  Relief 
Short  title. 

Temporary  tax  relief  for  areas  damayed  by  2008  Midwestern  severe 
.storms,  tornados,  and  flood iny. 

RepoHiny  requirements  relatiny  to  disaster  relief  contrilmtiims. 
Temporary  tax-exempt  bond  financiny  and  low-income  housiny  tax  re- 
lief  for  areas  damayed  by  Hurricane  Ike. 

Subtitle  B — National  Disaster  Relief 

Lo.s.ses  attributable  to  fedendly  declared  disasters. 

Ex^)ensiny  of  Qualified  Disaster  Expenses. 

Net  operatiny  losses  attributable  to  federally  declared  disasters. 

Waiver  of  certain  mortyaye  revenue  bond  requirements  follmviny  feder- 
ally declared  disasters. 

Special  depreciation  alUnvance  for  qmdified  disaster  property. 

Increased  exfiensiny  for  (padified  disaster  assistance  pnrperty. 
Goordination  with  Heartland  disaster  relief. 


TITLE  VHI— SPENDING  REDUCTIONS  AND  APPROPRIATE  REVENUE 
RAISERS  EOR  NEAV  TAX  RELIEE  POLICY 


Sec.  801.  Nonqiudified  deferred  compensation  from  certain  tax  indifferent  parties. 
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TITLE  I— ALTERNATIVE 
MINIMUM  TAX  RELIEF 

SEC.  101.  EXTENSION  OF  ALTERNATIVE  MINIMUM  TAX  RE- 
LIEF FOR  NONREFUNDABLE  PERSONAL 
CREDITS. 

(a)  L\  (tKVEHAL. — Pamgmph  (2)  of  section  26((i)  (re- 
lating to  special  rule  for  taxable  gears  2000  through  2007) 
is  amended — 

(1)  bg  striking  ‘'or  2007'"  and  inseiiing  ‘'2007, 
or  2008'\  and 

(2)  bg  striking  “2007”  in  the  heading  thereof  and 
insetiing  “^oon”. 

(1)  Effix'TIVE  Date.— The  amendments  made  bg  this 
sectio)i  sJ}(d]  appig  to  taxable  gears  beginning  after  Decem- 
ber 31,  2007. 

SEC.  102.  EXTENSION  OF  INCREASED  ALTERNATIVE  MIN- 
IMUM TAX  EXEMPTION  AMOUNT. 

(a)  Is  (jFXFFAL. — Paragraph  (1)  of  section  55(d)  (re- 
lating to  exemption  amount)  is  amended — 

(1)  bg  striking  “($66,250  in  the  case  of  taxable 
gears  beginning  in  2007)"'  in  subparagraph  64y)  and 
insciiing  “($69,950  in  the  case  of  taxable  gears  begin- 
ning in  2008)'\  and 

(2)  bg  striking  “($44,350  in  the  case  of  taxable 
gears  beginning  in  2007)"  in  subparagraph  (P>)  and 
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inseriing  ''($46,200  in  the  case  of  taxable  gears  begin- 
ning in  2008) 

(b)  Effective  Date. — The  amendments  made  bg  this 
section  shall  apply  to  taxable  gears  beginning  after  Decem- 
ber 31,  2007. 

SEC.  103.  INCREASE  OF  AMT  REFUNDABLE  CREDIT  AMOUNT 
FOR  INDIVIDUALS  WITH  LONG-TERM  UNUSED 
CREDITS  FOR  PRIOR  YEAR  MINIMUM  TAX  LI- 
ABILITY, ETC. 

(a)  In  General. — Paragraph  (2)  of  section  53(e)  is 
amended  to  read  as  follows: 

"(2)  MIT  REEFNDABLE  CREDIT  AMOUNT. — For 
pujyoses  of  paragraph  (1),  the  term  'MIT  refundable 
credit  amount’  means,  with  respect  to  any  taxable 
gear,  the  amount  (not  in  excess  of  the  long-term  un- 
used m inimum  tax  credit  for  such  taxable  gear)  equal 
to  the  greater  of — 

'fA)  50  percent  of  the  long-term  unused 
minimum  tax  credit  for  such  taxable  gear,  or 

"(B)  the  amount  (if  ang)  of  the  MIT  re- 
fundable credit  amount  determined  under  this 
paragraph  for  the  taxpager’s  preceding  ta.rable 
gear  (determined  without  regard  to  subsection 
(f)(2))T. 
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(h)  ThEATMKST  of  ('FHTAIS  VyDKHPAYMFSTA,  L\- 

2 TFFFSF  AM)  PFXALTIFS  ATTHIHVTAHLF  TO  THE  ThFAT- 

3 MEET  OE  IM'EXTIVE  AT0(1\  OETIOXS. — Secfio)}  53  is 

4 (oiioided  bij  adding  at  fJie  end  the  following  new  suhseetion: 

5 'ft)  TeEATMEXT  OE  PeETAIX  rXDERPAYMEXTE,  IX- 

6 TEEES'f,  AXI)  PeXALTIES  ATTHIBVTAE>LE  TO  THE  Teeat- 
1 MEXT  OE  Ix(  TJXTE TJ  StO(  'K  ( tPTIOXS. — 
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'fl)  Ap>ATEMEXT. — Ang  underpagmenf  of  fax 
outstanding  on  the  date  of  the  enaetment  of  this  sub- 
section which  is  attributable  to  the  application  of  sec- 
tion 5()(t))(S)  for  ang  taxable  gear  ending  before  Jan- 
U(u-g  f 3()()8,  and  ang  interest  or  penaltg  with  re- 
speet  to  such  underpagmod  which  is  outstanding  on 
such  date  of  enactment,  is  herebg  abated.  The  amount 
determnied  undo'  subsectio)i  (b)(1)  sludl  not  include 
ang  tax  abated  under  the  jjreceding  soitence. 

'f2)  fX( 'PEASE  IX  ('EE DPT  EOE  ('EETAIX  IXTEE- 
EST  AXI)  PEXALTIES  ALREADY  PAID. — The  AMT  )T- 
fundable  ocdit  aniount,  and  the  )ninimu)n  tax  credit 
d(terno))ed  under  subsect loii  (b),  for  the  taxpage)''s 
fust  2 ta.rable  geuo's  beginni)\g  after  Deconber  31, 
2007,  shall  each  be  inorased  bg  50  pocent  of  the  ag- 
g)'egate  (onou)it  (f  the  oitencst  (Did  penalties  which 
uric  paid  bg  tlu  taxpager  before  the  date  of  the  enact- 
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1 merit  of  this  subsection  and  which  would  (Irut  for  such 

2 payment)  have  been  abated  under  paragraph  (1).”. 

3 (c)  Effe(  '77T  7;  Da  tf. — 

4 (1)  Lx  (}ENKHAL. — Except  as  provided  in  para- 

5 graph  (2),  the  amendments  made  by  this  section  shall 

6 (Jpply  to  taxable  years  beginning  after  December  31, 

1 2007. 

8 (2)  AiurFMENr.— Section  53(f)(1),  as  added  by 

9 subsection  (b),  shall  take  effect  on  the  date  of  the  en- 

1 0 act  merit  of  th  is  Act. 

1 1 TITLE  II— EXTENSION  OF 

12  INDIVIDUAL  TAX  PROVISIONS 

1 3 SEC.  201.  DEDUCTION  FOR  STATE  AND  LOCAL  SALES  TAXES. 

14  (a)  Lx  General. — Subparagraph  (I)  of  section 

15  164(b)(5)  is  amended  by  striking  ''January  1,  2008’'  and 

16  inseiiing  "January  1,  2010”. 

17  (b)  Eefeotive  Date. — The  amendment  made  by  this 

18  section  shall  apply  to  ta.rabl€  years  beginning  after  Decern- 

19  ber31,2007. 

20  SEC.  202.  DEDUCTION  OF  QUALIFIED  TUITION  AND  RE- 

2 1 LATED  EXPENSES. 

22  (a)  In  (Ienehal.— Subsection  (e)  of  section  222  (relat- 

23  ing  to  tennination)  is  amended  by  striking  "December  31, 

24  2007”  and  inseriing  "December  31,  200.9”. 
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(}))  Effective  Date. — The  amendment  made  by  this 
section  shall  apply  to  taxable  years  beginning  after  Decem- 
ber 31,  2007. 

SEC.  203.  DEDUCTION  FOR  CERTAIN  EXPENSES  OF  ELEMEN- 
TARY AND  SECONDARY  SCHOOL  TEACHERS. 

(a)  In  General. — Subparagraph  (D)  of  section 
62(a)(2)  (relating  to  certain  expenses  of  elementary  and  sec- 
ondary school  teachers)  is  amended  by  striking  ‘fr  2007” 
and  insetiing  ”2007,  2008,  or  2009”. 

(b)  Effective  Date. — The  amendment  made  by  sub- 
section (a)  shall  apply  to  taxable  years  beginning  after  De- 
cember 31,  2007. 

SEC.  204.  ADDITIONAL  STANDARD  DEDUCTION  FOR  REAL 
PROPERTY  TAXES  FOR  NONITEMIZERS. 

(a)  In  General. — Subparagraph  (C)  of  section 
63(c)(1),  as  added  by  the  Housing  Assistance  Tax  Act  of 
2008,  is  amended  by  inseiiing  ”dr  2009”  after  ”2008”. 

(b)  Effective  Date. — The  amendment  made  by  this 
section  shall  apply  to  taxable  years  beginning  after  Decem- 
ber 31,  2008. 


•HR  1424  EAS 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 


263 


SEC.  205.  TAX-FREE  DISTRIBUTIONS  FROM  INDIVIDUAL  RE- 


TIREMENT PLANS  FOR  CHARITABLE  PUR- 
POSES. / 

(a)  In  General. — Subparagraph  (F)  of  section 
408(d)(8)  (relating  to  termination)  is  amended  by  striking 
'‘December  31,  2007”  and  inseiiing  “December  31,  2009”. 

(b)  Eeee('TIVE  Date. — The  amendment  made  by  this 
section  shall  apply  to  distributions  made  in  taxable  years 
beginning  after  December  31,  2007. 


SEC.  206.  TREATMENT  OF  CERTAIN  DIVIDENDS  OF  REGU- 
LATED INVESTMENT  COMPANIES. 


( a)  Interest-Related  Dividends.— Subparagraph 
(C)  of  section  871(k)(l)  (defining  interest-related  dividend ) 
IS  amended  by  striking  “December  31,  2007”  and  inseiiing 
“December  31,  2009”. 

(b)  Short-Term  Capital  Gain  Dividends. — Sub- 
paragraph  (C)  of  section  871(k)(2)  (defining  short-term 
capital  gain  dividend)  is  amended  by  striking  “December 
31,  2007”  and  inseiiing  “December  31,  2009”. 


(c)  Eeee('TIVE  Date. — The  amendments  made  by  this 
section  shall  apply  to  dividends  with  respeci  to  taxable 
years  of  regulated  investment  companies  beginning  after 
December  31,  2007. 
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SEC.  207.  STOCK  IN  RIC  FOR  PURPOSES  OF  DETERMINING 
ESTATES  OF  NONRESIDENTS  NOT  CITIZENS. 

(a)  Lx  General. — Paragraph  (3)  of  section  2105(d) 
(relxiting  to  stock  in  a RIC)  is  amended  by  striking  ''Decem- 
ber 31,  2007”  and  inserting  "December  31,  2009”. 

(b)  Eeeective  Date. — The  amendment  made  by  this 
section  shall  apply  to  decedents  dying  after  December  31, 
2007. 

SEC.  208.  QUALIFIED  INVESTMENT  ENTITIES. 

(a)  In  General. — Clause  (ii)  of  section  897(h)(4)(A) 
(relating  to  termination)  is  amended  by  striking  "December 
31,  2007”  and  inserting  "December  31,  2009”. 

(b)  Eefe('T1VE  Date. — The  amendmeyit  made  by  sub- 
section (a)  shall  take  effect  on  January  1,  2008. 

TITLE  III— EXTENSION  OF 
BUSINESS  TAX  PROVISIONS 

SEC.  301.  EXTENSION  AND  MODIFICATION  OF  RESEARCH 
CREDIT. 

(a)  Extension. — 

(1)  In  general. — Hection  4100  (relating  to  ter- 
mination) is  amended  by  striking  "December  31, 
2007”  and  inseiiing  "December  31,  2009”  in  para- 
graph (1)(B). 

(2)  (h )NE( )RMING  AMENDMENT. — H ubpa ragra ph 
(D)  of  section  45C(b)(l)  (relating  to  special  rule)  is 
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amended  bij  strikinaj  '‘after  December  31,  20()T'  and 
inseaiing  “after  December  31,  2009'’. 

(b)  DEh\MIXATia>X  OF  ALTFRXATIVF  IX(ai‘FMFXrAL 
Credit. — Section  41(li)  is  amended  by  redesignafi)}g  para- 
graph (2)  as  paragraph  (3),  and  by  insetiing  after  para- 
graph (1)  the  following  new  paragraph: 

“(2)  TeRMIXATIOX  OE  ALTERXATIVE  1X(9RE- 
.MEXTAI  ('REDIT. — No  election  under  subsection  (c)(4) 
shall  apply  to  taxable  years  beginning  after  December 
31,  2008.  ”. 

(c)  Modieratiox  oe  Alterxatjve  Simplified 


Credit. — Paragraph  (5)(A)  of  section  41(c)  (relating  to 
election  of  alternative  simplified  credit)  is  amended  by 
striking  “12  percent”  and  insetiing  “14  percent  (12  percent 
in  the  case  of  taxable  years  ending  before  January  1, 
2009)”. 

(d)  Te(TIXI(AL  C()RRE(TI0x. — Paragraph  (3)  of  sec- 
tion 41(h)  is  amended  to  read  as  follows: 


(2)  COMPVTATIOX  FOR  TAXABLE  YEAR  IX 


YTIKTI  (TIEDIT  TERMIXATER. — In  the  case  of  any  ta.r- 
able  year  with  respect  to  which  this  section  a))j)lies  to 
a number  of  days  which  is  less  than  the  total  Jiianber 
of  days  in  such  taxable  yea)' — 

“(A)  the  amount  deteonined  inidir  sub- 
sectio))  (c)(1)(B)  with  I'cspeet  to  such  iaxablc 
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jjedr  shall  be  the  aniouat  which  bears  the  same 
ratio  to  such  amount  (determined  without  regard 
to  this  paragraph)  as  the  nionber  of  dags  in  such 
taxable  gear  to  which  this  section  applies  bears 
to  the  total  number  of  dags  in  such  taxable  gear, 
and 

'dl>)  for  purposes  of  subsection  (c)(5),  the 
average  (pialified  research  expenses  for  the  pre- 
ceding 3 taxable  gears  shall  be  the  amount  which 
bears  the  saine  ratio  to  such  average  (padified  re- 
search expenses  (determined  without  regard  to 
this  })aragraph)  as  the  niunber  of  dags  in  such 
taxable  gear  to  which  this  section  applies  bears 
to  the  total  number  of  dags  in  such  taxable 
gear. 

(e)  Effe('tive  Date. — 

(1)  !x  (jEXEEAL. — Exce})t  as  provided  in  para- 
gra})h  (2),  the  a)nendments  made  bg  this  section  shall 
applg  to  ta.rable  gears  beginning  after  December  31, 
2007. 

(2)  Extexsiox. — Th(  amend)ne}\ts  made  bg  sub- 
section (a)  shall  applg  to  ennounts  paid  or  incurred 
after  Deconber  31,  2007. 


• HR  1424  EAS 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


267 


SEC.  302.  NEW  MARKETS  TAX  CREDIT. 

Subparagraph  (D)  of  sect  ion  451)  (f)(1)  (relating  to  na- 
tional limitation  on  gmount  of  investments  designated)  is 
amended  by  striking  ‘lind  2008”  and  inseriing  '‘2008,  and 
2009”. 


SEC.  303.  SUBPART  F EXCEPTION  FOR  ACTIVE  FINANCING 
INCOME. 


(a)  Exempt  Insurance  Income. — Paragraph  (10)  of 
section  953(e)  (relating  to  application)  is  amended — 

(1)  by  striking  “January  1,  2009”  and  inserting 
“January  1,  2010”,  and 

(2)  by  striking  “December  31,  2008”  and  insert- 
ing “December  31,  2009”. 

(b)  Exception  to  Treatment  .in  Foreign  Per- 
sonal Holding  Company  Income. — Paragraph  (9)  of  sec- 
tion 954fli)  (relating  to  application)  is  amended  by  striking 
“January  1,  2009”  and  inserting  “January  1,  2010”. 

SEC.  304.  EXTENSION  OF  LOOK-THRU  RULE  FOR  RELATED 
CONTROLLED  FOREIGN  CORPORATIONS. 


(a)  In  (jENERAL. — Subparagraph  (C)  of  section 
954(c)(6)  (relating  to  application)  is  amended  by  striking 
“January  1,  2009”  and  inseriing  “January  I,  2010”. 

(b)  Eeee('TIVE  Date. — The  amendment  made  by  th  is 
section  shall  apply  to  ta.rable  years  of  foreign  corporations 
beginning  after  December  31,  2007,  and  to  ta.rable  years 
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of  United  States  shareholders  with  or  within  whieh  sueh 
taxable  years  of  foreign  corporations  end. 

SEC.  305.  EXTENSION  OF  15-YEAR  STRAIGHT-LINE  COST  RE- 
COVERY FOR  QUALIFIED  LEASEHOLD  IM- 
PROVEMENTS AND  QUALIFIED  RESTAURANT 
IMPROVEMENTS;  15-YEAR  STRAIGHT-LINE 
COST  RECOVERY  FOR  CERTAIN  IMPROVE- 
MENTS TO  RETAIL  SPACE. 


(a)  Extexsios  of  Leasehold  and  REsrAVHAXT  Im- 


prove mends. — 


(1)  In  general. — Clauses  (iv)  and  (v)  of  section 
1 68(e)(3)(E)  (relating  to  15-year  propetiy)  are  each 
amended  by  striking  ''January  1,  2008”  and  inseti- 
ing  "January  1,  2010”. 


(2)  Effective  date. — The  amendments  made 
by  this  subsection  shall  apply  to  propeiiy  placed  in 
sendee  after  December  31,  2007. 


(b)  Treatment  To  In('lvde  New  Constriltion. — 
(1)  In  general.— Paragraph  (7)  of  section 
168(e)  (relating  to  classification  of  propetiy)  is 
amended  to  read  as  follows: 


'(7)  Qialieied  restaurant  property. — 


"(A)  In  general. — Llw  term  'qualified  res- 
taurant propetiy’  means  any  section  1250  prop- 
etiy whieh  is — 
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‘'(i)  a huikling,  if  such  buildiny  is 
placed  in  service  after  December  31,  2008, 
and  before  January  1,  2010,  or 

‘fii)  an  improvement  to  a building, 
if  more  than  50  percent  of  the  building's  square 
footage  is  devoted  to  preparation  of  and  seating 
for  on-premises  consumption  of  prepared  meals. 

‘fB)  Exclusion  from  bonus  deprecia- 
tion.— Property  described  in  this  paragraph 
shall  not  be  considered  qualified  property  for 
pu  rposes  of  subsection  (k).”. 

(2)  Effective  date. — The  amendment  made  by 
this  subsection  shall  apply  to  properiy  placed  in  .serv- 
ice after  December  31,  2008. 

(c)  Recovery  Period  eor  Depreination  oe  Cer- 
tain Improvements  to  Retail  Brace. — 

(1)  15-YEAR  RECOVERY  PERIOD. — Section 
168(e)(3)(E)  (relating  to  15-year  property)  is  amend- 
ed by  striking  ‘‘and”  at  the  end  of  clause  (vii),  by 
striking  the  period  at  the  end  of  clause  (viii)  and,  in- 
seiiing  and”,  and  by  adding  at  the  end  the  fol- 
lowing new  clause: 

“(ix)  any  qualified  retail  improvement 
properiy  placed  in  service  afier  December 
31,  2008,  and  before  January  1,  2010.”. 
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(2)  QrALlPlEl)  RETAIL  IMRROVEMEXT  PROP- 
ERTY. — Section  168(e)  is  amended  by  adding  at  the 
end  the  following  new  paragraph: 

'‘(8)  Qialieiei)  retail  improve  meet  prop- 


erty.— 


'fA)  In  oeneral. — The  tenn  'qualified  re- 
tail improvement  property’  means  any  improve- 
ment to  an  interior  pofiion  of  a building  which 
is  non  residential  real  propeHy  if — 

"(i)  such  potiion  is  open  to  the  general 
public  and  is  used  in  the  retail  trade  or 
business  of  selling  tangible  personal  prop- 
erly to  the  general  public,  and 

"(ii)  such  improvement  is  placed  in 
service  more  than  3 year's  after  the  date  the 
bu  ilding  was  first  placed  in  service. 

"(B)  Improvement^^  made  hy  owner. — In 
the  case  of  an  improvement  made  by  the  owner 
of  such  irnpr'ovement,  such  irnprvvernent  shall  be 
qualified  r'etail  improvement  pr'operiy  (if  at  all) 
ordy  so  long  as  such  irnprvvernent  is  held  by  such 
owner.  Rules  similar  to  the  rules  under  par'a- 
gr'aph  (6)(B)  shall  apply  for  pur'poses  of  the  pre- 
ceding sentence. 
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'‘((')  Certain 
(TA  DEI). — Such  term 
provemenf  fi)r  which 
uiahJe  to — 


IMRROVEMENTE  NOT  IN- 
shull  not  include  any  ini- 
thc  expendifure  is  attrih- 


“09  the  cnhnyenwnf  of  the  budding, 
“(ii)  any  elevator  or  escalator, 

‘fiii)  any  structural  component  hene- 
fitting  a common  area,  or 

“(iv)  the  internal  strueturcd  framew^^^ 
of  the  building. 

‘‘(D)  Exclusion  from  bonus  derrinta- 


TION. — Propeiiy  described  in  this  paragraph 
shall  not  be  considered  qualified  property  for 
purposes  of  subsection  (h). 

'dE)  Termination. — Such  term  shall  not 


include  any  improvement  placed  in  service  after 
December  31,  2009.'' . 


(3)  Requirement  to  use  straioiit  line 


METHOD. — Section  168(b)(3)  is  amended  by  adding 
at  the  emd  the  following  new  subparagraph: 

“(I)  (ftalified  retail  i}n})rovement  property 
described  in  subseetion  (e)(8).". 

(4)  Alternative  system. — The  table  contained 
in  seetion  1 68(g)(3)(B)  is  (onended  by  i)}. selling  after 
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the  item  relating 'to  subparagraph  (E)(viii)  the  fol- 
lowing new  item: 

'UK)  (is) sir. 


(5)  Effe('TIVK  date. — The  amendnwnts  inade 
by  this  subsection  shall  apply  to  propeaiy  placed  in 
service  after  December  31,  2008. 

SEC.  306.  MODIFICATION  OF  TAX  TREATMENT  OF  CERTAIN 
PAYMENTS  TO  CONTROLLING  EXEMPT  ORGA- 
NIZATIONS. 

(a)  L\  (jESEUAL. — Clause  (iv)  of  section  512(l^)(13)(E) 
(relating  to  termination)  is  amended  by  striking  ''December 
31,  2007''  and  insetiing  "December  31,  2009". 

(b)  Effe(TIVE  Date. — The  amendment  made  by  this 
section  shall  apply  to  payments  received  or  accrued  after 
December  31,  2007. 

SEC.  307.  BASIS  ADJUSTMENT  TO  STOCK  OF  S CORPORA- 
TIONS MAKING  CHARITABLE  CONTRIBUTIONS 
OF  PROPERTY. 

(a)  L\  (tESERAL. — The  last  sentence  of  section 
1367(a)(2)  (relating  to  decreases  in  basis)  is  anwnded  by 
sinking  "December  31,  2007"  and  inserting  "December  31, 
2009". 


(b)  Efffa'tive  Date. 


The  ainendment  made  by  this 


section  shall  apply  to  contributions  made  in  taxable  years 


beginning  after  December  31,  2007. 
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SEC.  308.  INCREASE  IN  LIMIT  ON  COVER  OVER  OF  RUM  EX- 
CISE TAX  TO  PUERTO  RICO  AND  THE  VIRGIN 
ISLAND^. 

(a)  In  General. — Paragraph  (1)  of  section  7652(f)  is 
amended  hij  striking  ‘^January  1,  2008”  and  inseHing 
''January  1,  2010”. 

(IJ  Eeeective  Date.— The  amendment  made  by  this 
section  shall  apply  to  distilled  spirits  brought  into  the 
United  States  after  December  31,  2007. 

SEC.  309.  EXTENSION  OF  ECONOMIC  DEVELOPMENT  CRED- 
IT FOR  AMERICAN  SAMOA. 

(a)  In  General.— Subsection  (d)  of  section  119  of  di- 
vision A of  the  Tax  Relie.f  and  Health  Core  Act  of  2006 
is  amended — 

(1)  by  striking  "first  two  taxable  years”  and  in- 
serting "first  4 taxable  years”,  and 

(2)  by  striking  "January  1,  2008”  and  inserting 
"January  1,  2010”. 

(b)  Effective  Date. — The  amendments  made  by  this 
section  shall  apply  to  taxable  years  beginning  after  Decem- 
ber 31,  2007. 

SEC.  310.  EXTENSION  OF  MINE  RESCUE  TEAM  TRAINING 
CREDIT. 

Section  45N(e)  (relating  to  termination)  is  amended 
by  striking  "December  31,  2008”  and  inseniing  'Jlecetnber 
31,  2009”. 
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SEC.  311.  EXTENSION  OF  ELECTION  TO  EXPENSE  AD- 
VANCED MINE  SAFETY  EQUIPMENT. 

Section  179E(g)  (relating  to  tennination)  is  amended 
by  striking  ''December  31,  2008”  and  inserting  "December 
31,  2009”. 

SEC.  312.  DEDUCTION  ALLOWABLE  WITH  RESPECT  TO  IN- 
COME ATTRIBUTABLE  TO  DOMESTIC  PRODUC- 
TION ACTIVITIES  IN  PUERTO  RICO. 

(a)  Ix  (tEXERAL. — Subparagraph  (C)  of  section 
199(d)(8)  (relating  to  termination)  is  amended — 

(1)  by  striking  "first  2 taxable  years”  and  in- 
seiiing  "first  4 taxable  years”,  and 

(2)  by  striking  "January  1,  2008”  and  inseriing 
"January  1,  2010”. 

(b)  Eeee('TIVE  Date. — The  amendments  made  by  this 
section  shall  apply  to  taxable  years  beginning  after  Decem- 
ber 31,  2007. 

SEC.  313.  QUALIFIED  ZONE  ACADEMY  BONDS. 

(a)  Ix  (jEXER.xl. — Subpaii  I ofpaii  of  subchapter 
.4  of  chapter  1 is  amended  by  adding  at  the  end  the  fol- 
lowing new  section: 

“SEC.  54E.  QUALIFIED  ZONE  ACADEMY  BONDS. 

"(a)  Qualieiei)  Zoxe  A(Ai)EMy  Boxes. — For  pur- 
poses of  this  subchapter,  the  term  '(pialified  zone  academy 
bond’  means  any  bond  issued  as  paii  of  an  issue  if — 
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“(1)  100  percent  of  the  available  project  proceeds 
of  such  issue  are  to  he  used  for  a qualified  purpose 
with  respect  to  m qualified  zone  academy  established 
by  an  eligible  local  education  agency, 

‘f2)  the  bond  is  issued  by  a State  or  local  gov- 
ernment within  the  jurisdiction  of  which  such  acad- 
emy is  located,  and 
'f3)  the  issuer — 

“(A)  designates  such  bond  for  purposes  of 
th  is  section, 


'fB)  certifies  that  it  has  written  assurances 
that  the  private  business  contribution  require- 
ment of  subsection  (b)  will  be  met  with  respect 
to  stwh  academy,  and 

“(C)  certifies  that  it  has  the  written  ap- 
proval of  the  eligible  local  education  agency  for 
such  bond  issuance. 

‘fb)  PlNVATE  BlhSINESS  ('ONTHIHUTION  REQUIRE- 
MENT.— For  purposes  of  suh  sect  ion  (a),  the  private  business 
contrdmtion  requirement  of  this  subsection  is  met  with  re- 
spect to  any  issue  if  the  eligible  local  education  agency  that 
established  the  qualified  zone  academy  has  written  commit- 
ments from  private  entities  to  make  (pialified  contributions 


having  a present  value  (as  of  the  date  of  issuance  of  the 
issue)  of  not  less  than  10  percent  of  the  proceeds  of  the  issue. 
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‘‘(c)  LimitatioS'  ox  Amoiwt  of  Boxds  Dfs- 


lOXATKI). 


“(1)  National  limitation. — There  is  a na- 
tional  zone  academy  bond  limitation  for  each  cal- 
endar year.  Such  limitation  is  $400,000,000  for  2008 
and  2009,  and,  except  as  provided  in  paragraph  (4), 
zero  thereafter. 

“(2)  Alijhation  of  limitation. — The  national 
zone  academy  bond  limitation  for  a calendar  year 
shall  be  allocated  by  the  Secretary  among  the  States 
on  the  basis  of  their  respective  populations  of  individ- 
uals below  the  poveHy  line  (as  defined  by  the  Office 
of  Management  and  Budget).  The  limitation  amount 
allocated  to  a State  under  the  preceding  sentence  shall 
be  allocated  by  the  State  education  agency  to  quali- 
fied zone  academies  within  such  State. 


“(3)  DFSIONATION  ‘ SlliJF('T  TO  LLMITATION 
AMOI  NT. — Tlie  maximum  aggregate  face  amount  of 
bonds  issued  during  any  calendar  year  which  may  be 
designated  under  subsection  (a)  with  respect  to  any 
qualified  zone  academy  shall  not  exceed  the  limitation 
amount  allocated  to  such  academy  under  paragraph 
(2)  for  such  calendar  year. 

“(4)  OaFHYOVFF  of  FNI  SFI)  LIMITATION. — 
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7*v  (iKXKHAL. — If  for  anij  calendar 

fjear — 

‘Y>9  Y/f  limitation  antount  for  anij 
St(de,  exceeds 

‘fii)  the  amount  of  bonds  issued  dur- 
ing such  gear  ivhieh  are  designated  under 
subsection  (a)  with  respect  to  gualified  zone 
academies  within  such  tftate, 
the  limitation  amount  for  such  State  for  the  fol- 
lowing calendar  year  shall  be  increased  by  the 
amount  of  such  excess. 

‘fB)  Limitation  on  carryover.— Any 
carryforward  of  a limitation  amount  may  be 
carried  only  to  the  first  2 years  following  the  un- 
used limitation  year.  For  purposes  of  the  pre- 
cediiig  sendeiwe,  a limitation  amount  shall  be 
treated  as  used  on  a first-in  first-out  basis. 

'fF)  Coordination  with  section  rove. — 
carryover  determined  under  section 
ld!)7E(e)(4)  (relating  to  carryover  of  unu.wd 
limitatio)})  with  respect  to  any  State  to  calendar 
yexo'  2008  or  2009  shall  be  heated  for  pinpo.ses 
of  this  section  as  a carryover  with  res})ect  to  such 
St(de  for  such  c(dcndar  ijear  under  sub})aragra})h 
(A),  (Old  the  liniit(dio)}  of  sub})aragraph  (B) 
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shdll  (t})i)hj  to  such  corrifovd-  f(iki)}(/  into  account 
th(  calduiar  ijeacs  to  which  such  cad'ijover  re- 
lates. 

“O/y*  Dkfimtioxs. — For  purposes  of  this  section — 

'fJ)  QCALIFIEI)  ZOXF  .{(ADF.MY. — TIu  term 
\pialified  zone  academif  means  ani)  public  school  (or 
academic  proprain  within  a public  school)  which  is 
est(d)lished  bp  and  o})erated  under  the  supervision  of 
an  eligible  load  education  agencij  to  provide  edu- 
cation or  t)-ainin(;  below  the  postsecondarp  level  if — 
“OU  such  public  school  or  program  (as  the 
case  natp  be)  is  designed  in  cooperatio)i  with 
business  to  enhance  the  academic  curriculum,  in- 
c)‘ease.  graduation  a}\d  eanplop^nent  rates,  and 
better  })repare  students  for  the  rigors  of  college 
(Did  the  increasii}glp  con)})lejr  workforce, 

‘dl>)  students  in  such  public  school  or  pro- 
gram (as  the  case  map  be)  will  be  subject  to  the 
sa)ne  academic  standards  and  assessments  as 
other  students  educated  bp  the  eligible  local  edu- 
cation a gene  p, 

the  comprehensive  education  })lan  of 
such  j)ublw  school  or  program  is  a})proved  bp  tJu 
eligdde  local  education  agenep,  and 
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'‘(I))(i)  such  public  school  is  located  in  an 
empowerment  zone  or  enterprise  community  (in- 
cluding any^such  zone  or  community  designated 
after  the  date  of  the  enactment  of  this  section), 
or 

‘fii)  there  is  a reasonable  expectation  (as  of 
the  date  of  issuance  of  the  bonds)  that  at  least 
35  percent  of  the  students  attending  such  school 
or  pariicipating  in  such  program  (as  the  case 
may  be)  will  be  eligible  for  free  or  reduced-cost 
lunches  under  the  school  lunch  program  estab- 
lished under  the  National  School  Lunch  Act. 

“(2)  Eligible  local  education  agency. — For 
purposes  of  this  section,  the  term  ‘eligible  local  edu- 
cation agency'  means  any  local  educational  agency  as 
defined  in  section  9101  of  the  Elementary  and  Sec- 
ondanj  Education  Act  of  1965. 

“(3)  Qualieied  purpose. — The  term  ‘(pialified 
purpose'  means,  with  respect  to  any  qualified  zone 
academy — 

“(A)  relialyilitating  or  repairing  the  public 
school  facility  in  which  the  academy  is  estab- 
lished, 

“(B)  providing  equipment  for  use  at  such 
academy. 
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‘'(C)  developing  course  materials  for  edu- 
cation to  be  provided  at  such  academy,  and 

‘'(D)  training  teachers  and  other  school  per- 
sonnel in  such  academy. 

“(4)  Qualified  (^oxthidutio.ws. — llw  term 
‘qualified  contribution’  means  any  contribution  (of  a 
type  and  quality  acceptable  to  the  eligible  local  edu- 
cation agency)  of — 

“(A)  equipment  for  use  in  the  qualified  zone 
academy  (including  state-of-the-ari  technology 
and  vocational  equipment), 

“(B)  technical  assistance  in  developing  cur- 
riculum or  in  training  teachers  in  order  to  pro- 
mote appropriate  market  driven  technology  in 
the  classroom, 

“(C)  services  of  employees  as  volunteer  men- 
tors, 

“(D)  internships,  field  trips,  or  other  edu- 
cational oppoiiunities  outside  the  academy  for 
students,  or 

“(E)  any  other  propeiiy  or  service  specified 
by  the  eligible  local  education  agency.”. 

( b)  ( ’OXFORMLXG  A MFXDMEXTS.  — 

(1)  Paragraph  (1)  of  section  54A(d),  as  amended 
by  this  Act,  is  amended  by  striking  ‘U)r”  at  the  end 
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of  subparagraph  (B),  by  inserting  “or”  at  the  end  of 
subparagraph  (C),  and  by  inserfing  after  subpara- 
graph (C)  the  following  new  subparagraph: 

“(D)  a qualified  zone  academy  bond,”. 

(2)  Subparagraph  (C)  of  section  54A(d)(2),  as 
amended  by  this  Act,  is  amended  by  striking  “and” 
at  the  end  of  clause  (ii),  by  striking  the  period  at  the 
end  of  clause  (Hi)  and  inseriing  “,  and”,  and  by  add- 
ing at  the  end  the  following  new  clause: 

“(iv)  in  the  case  of  a qualified  zone 
academy  bond,  a purpose  specified  in  sec- 
tion 54E  (a)(1).”. 

(3)  Section  1397E  is  a/mended  by  adding  at  the 
end  the  following  new  subsection: 

“(m)  Termination. — This  section  shall  not  apply  to 
any  obligation  issued  after  the  date  of  the  enactment  of  the 
Tax  Extenders  and  Alternative  Min  im  um  Tax  Relief  Act 
of 2008.  ”. 

(4)  The  table  of  sections  for  subpart  I of  part  71" 
of  subchapter  A of  chapter  1 is  amended  by  adding 
at  the  end  the  following  new  item: 

“Sec.  5 IE.  Qualified  zone  academy  hands.”. 

(c)  Effk('TIVE  Date. — The  arnendments  made  by  this 
section  shall  apply  to  obligations  issued  after  the  date  of 
the  enactment  of  this  Act. 
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SEC.  314.  INDIAN  EMPLOYMENT  CREDIT. 

(a)  I\  (Ujxeiul.— Subsection  (j)  of  section  45A  (relat- 
ing to  termination)  is  amended  by  striking  ‘'December  SI, 
2007''  and  inserting  “December  SI,  2009". 

(b)  Effe('TIVK  Date. — The  amendment  made  by  this 
section  shall  apply  to  taxable  years  beginning  after  Decem- 
ber SI,  2007. 

SEC.  315.  ACCELERATED  DEPRECIATION  FOR  BUSINESS 
PROPERTY  ON  INDIAN  RESERVATIONS. 

(a)  Lx  (Djneral. — Paragraph  (8)  of  section  168(j)  (re- 
lating to  termination)  is  amended  by  striking  “December 
SI,  2007"  and  inserting  “December  SI,  2009". 

(b)  EFFEdiVE  Date.— The  amendment  made  by  this 
section  shall  apply  to  propeiiy  placed  in  sendee  after  De- 
cember SI,  2007. 

SEC.  316.  RAILROAD  TRACK  MAINTENANCE. 

(a)  Lx  (jEXEEAL. — Subsection  (f)  of  section  45(2  (relat- 
ing to  application  of  section)  is  amended  by  striking  “Jan- 
uary 1,  2008"  and  inseriing  “January  1,  2010". 

(b)  Credit  Allowed  Aoaixht  Alterxative  Mix- 
IMI  M Tax. — Subparagraph  (P>)  of  section  S8(c)(4),  as 
amended  by  this  Act,  is  amended — 

(1)  by  redesignating  clauses  (v),  (vi),  and  (vii) 

as  clauses  (vi),  (vii),  and  (viii),  respectively,  and 

(2)  by  inseiiing  after  clause  (iv)  the  following 

new  clause: 
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‘'09  credif  deiermined  under  sec- 
tion 45(j/\ 

(c)  Effe('tive  IlyrEF. — 

(1)  The  amendnienf  made  by  suhsection  (a)  shall 
apply  to  expenditures  paid  or  incurred  during  tax- 
able years  beginning  after  December  31,  2007. 

(2)  The  amendments  made  by  subsection  (b) 
shall  apply  to  credits  determined  under  section  45(1 
of  the  Internal  Revenue  Code  of  1986  in  taxable  years 
beginning  after  December  31,  2007,  and  to  carrybacks 
of  such  credits. 

SEC.  317.  SEVEN-YEAR  COST  RECOVERY  PERIOD  FOR  MO- 
TORSPORTS  RACING  TRACK  FACILITY. 

(a)  Ix  Gene  HAL. — Subparagraph  (D)  of  sect  ion 
168(i)(15)  (relating  to  termination)  is  amended  by  striking 
‘'December  31,  2007’'  and  inseiiing  “December  31,  2009”. 

(b)  Effective  Date. — The  amendment  made  by  this 
section  shall  apply  to  propeiiy  placed  in  service  after  De- 
cember 31,  2007. 

SEC.  318.  EXPENSING  OF  ENVIRONMENTAL  REMEDIATION 
COSTS. 

(a)  Ix  Gexelal. — S}d)section  (h)  of  section  198  (relat- 
ing to  termination)  is  amended  by  striking  “December  31, 
2007”  and  inserting  “December  31,  2009”. 
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(1))  Effective  Date.— The  amendment  made  by  this 
section  shall  apply  to  expenditures  paid  or  incurred  after 
December  31,  2007. 


SEC.  319.  EXTENSION  OF  WORK  OPPORTUNITY  TAX  CREDIT 
FOR  HURRICANE  KATRINA  EMPLOYEES. 

(a)  Is  (jESERAL. — Paragraph  (1)  of  section  201(b)  of 
the  Katrina  Emergency  Tax  Relief  Act  of  2005  is  amended 
by  striking  '‘2-year”  and  inseriing  “4-year”. 

(b)  FJffective  Date. — The  amendment  made  by  sub- 
section (a)  shall  apply  to  individuals  hired  after  August 
27,  2007. 


SEC.  320.  EXTENSION  OF  INCREASED  REHABILITATION 
CREDIT  FOR  STRUCTURES  IN  THE  GULF  OP- 
PORTUNITY ZONE. 

(a)  Is  (jESERAL. — Subsection  (fx)  of  section  1400X  is 
amended  by  striking  “December  31,  2008”  and  inseiiing 
‘ ‘Dece rn be r 31 ,2009”. 

(b)  Effective  Date.— The  amendment  made  by  this 
section  shall  apply  to  expenditures  paid  or  incurred  after 
the  date  of  the  enactment  of  this  Act. 

SEC.  321.  ENHANCED  DEDUCTION  FOR  QUALIFIED  COM- 
PUTER CONTRIBUTIONS. 

(a)  Is  (tESERAL. — Subparagraph  ((})  of  section 
170(e)(6)  is  amended  by  striking  “December  31,  2007”  and 
inseiiing  “December  31,  2009”. 
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(h)  Effec'tive  Date. — The  amendment  made  by  this 
section  shall  apply  to  contrihutions  made  during  taxable 
years  beginning  after  December  31,  2007. 

SEC.  322.  TAX  INCENTIVES  FOR  INVESTMENT  IN  THE  DIS- 
TRICT OF  COLUMBIA. 

(a)  Designation  of  Zone. — 

(1)  In  general. — Subsection  (f)  of  section  1400 
is  amended  by  striking  ‘"2007”  both  places  it  appears 
and  insejiing  ‘'2009'\ 

(2)  Effective  date. — The  amendments  ynade 
by  this  subsection  shall  apply  to  periods  beginning 
after  December  31,  2007. 

(b)  Tly-Exempt  Economic  Development  Bonds. — 

(1)  In  general. — Subsection  (b)  of  section 
1400A  is  amended  by  striking  “2007”  and  inserting 
“2009”. 

(2)  Effe('TIVE  date. — The  amendment  made  by 
this  subsection  shall  apply  to  bonds  issued  after  De- 
cember 31,  2007. 

(c)  Zero  Percent  Capital  Gains  Rate.— 

(1)  In  general. — Subsection  (b)  of  section 
1400B  is  amended  by  striking  “2008”  each  place  it 
appears  and  inserting  “2010”. 

( 2)  Conforming  . i mendments.  — 

(A)  Section  1400B(e)(2)  is  amended — 
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(ij-  bij  striking  ''2012''  and  i)}serfing 
"2014",  and 

(ii)  bg  striking  "2012"  in  the  heitding 
thereof  and  insetiing  "2014". 

(B)  Section  1400H (g)(2)  is  amended  bg 
striking  "2012"  and  inseHing  "2014". 

(C)  Section  1400F(d)  is  amended  bg  strik- 
ing "2012"  and  insetiing  "2014". 

(S)  Effective  datef. — 

(A)  Extexsiox. — The  amendments  tnade 
bg  paragraph  (1)  shall  applg  to  actpiisitions 
after  December  31,  2007. 

(B  ) Cox  FORM  1X0  AMEXDMEXTS. — The 


amendments  made  bg  paragraph  (2)  shall  take 
effect  on  the  date  of  the  enactment  of  this  Act. 

(d)  First-Time  IIomebeyer  Credit. — 

(1)  Ix  OEXERAL.— Subsection  (i)  of  section 
1400C  is  amended  bg  striking  "2008"  and  inseaiing 
2010". 


"V 


(2)  FEEEi'TlVE  DATE. — The  amendment  made  bg 
this  subsectio)i  .sludl  applg  to  propaig  purchased 
after  December  31,  2007. 

SEC.  323.  ENHANCED  CHARITABLE  DEDUCTIONS  FOR  CON- 
TRIBUTIONS OF  FOOD  INVENTORY. 


(a)  f.\('REASED  A.MOUXT  OF  DeDIK'TIOX. 
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(1)  Is  (}KSERAL.~Clame  (iv)  of  section 
170(e)(3)(C)  (relating  to  tennination)  is  amended  by 
striking  ‘‘December  31,  2007”  and  inseriing  “Decem- 
ber 31,  2009'^’. 

(2)  Effective  date. — The  amendment  made  by 
this  subsection  shall  apply  to  contributions  made 
after  December  31,  2007. 

(b)  Temponahy  Scspenhion  of  Limitations  on 

CiL  I HI  TABLE  CONTRIB I JTIONS.  — 

(1)  In  general.— Section  170(b)  is  amended  by 
adding  at  the  end,  the  following  new  paragraph: 

“(3)  Temporary  suspension  of  limitations 

ON  CHARITABLE  CONTRIBUTIONS. — In  the  case  of  a 
qualified  farmer  or  rancher  (as  defined  in  paragraph 

(1) (E)(v)),  any  charitable  contribution  of  food — 

“(A)  to  which  subsection  (e)(3)(C)  applies 
(without  regard  to  clause  (ii)  thereof),  and 

“(B)  which  is  made  during  the  period  be- 
ginning on  the  dale  of  the  enactment  of  this 
paragraph  and  before  January  1,  2009, 
shall  be  treated  for  purposes  of  paragraph  (1)(E)  or 

(2) (B),  whichever  is  applicable,  as  if  it  were  a quali- 
fied conseriHition  contribution  which  is  made  by  a 
qualified  farmer  or  rancher  and  which  otherwise 
meets  the  requirements  of  such  paragraph.”. 
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(2)  EffE('TI-VE  date. — The  (unendincni  tnadc  hy 
this  subsection  shall  apply  to  taxable  years  endiny 
after  the  date  of  the  enactment  of  this  Act. 

SEC.  324.  EXTENSION  OF  ENHANCED  CHARITABLE  DEDUC- 
TION FOR  CONTRIBUTIONS  OF  BOOK  INVEN- 
TORY. 


(a)  Extexsiox. — Clause  (iv)  of  section  I70(e)(3)(l)) 
(relating  to  termination)  is  amended  by  striking  “Decetnber 
31,  200  f and  inserting  ''December  31,  2009”. 


(b)  Clerk AL  Amexdmext. — Clause  (Hi)  of  section 
1 70(e)(3)(D)  (relating  to  ceriification  by  donee)  is  amended 
by  inseaiing  "of  books”  after  "to  any  contribution”. 

(c)  Efee('TIVE  Date. — The  amendments  made  by  this 
section  shall  apply  to  contributions  made  after  December 


31,  2007. 


SEC.  325.  EXTENSION  AND  MODIFICATION  OF  DUTY  SUS- 
PENSION ON  WOOL  PRODUCTS;  WOOL  RE- 
SEARCH FUND;  WOOL  DUTY  REFUNDS. 


(a)  Extexsiox  of  Temforary  Duty  Reihu'tioxs. — 
Each  of  the  following  headings  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  is  amended  by  striking  the 
date  in  the  effective  period  column  and  i use  Ding  "121311 
2014”: 


(1)  Heading  9902.:')  1.11  (relating  to  fabrics  of 
worsted  wool). 
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(2)  Heading  9902.51.13  (relating  to  yarn  of 
combed  ivool). 

(3)  Heading  9902.51.14  (relating  to  wool  fiber, 
waste,  gametted  stock,  combed  wool,  or  wool  top). 

(4)  Heading  9902.51.15  (relating  to  fabrics  of 
combed  wool). 

(5)  Heading  9902.51.16  (relating  to  fabrics  of 
combed  wool). 

(b)  Extension  of  Duty  Refunds  and  Wool  Re- 
search Trust  Fund. — 

(1)  In  general.— Section  4002(c)  of  the  Wool 
Suit  and  Textile  Trade  Extension  Act  of  2004  (Public 
La  w 108-429;  118  Stab.  2603)  is  amended, — 

(A)  in  paragraph  (3)(C),  by  strikmg 

'‘2010”  and  inserting  “2015”;  and 

(B)  in  paragraph  (6)  (A),  by  strikmg 

“through  2009”  and  inserting  “through  2014”. 

(2)  Sunset.— Section  506(f)  of  the  Trade  and 
Development  Act  of  2000  (Public  106-200;  114  Stat. 
303  (7  U.S.C.  7101  note))  is  amended  by  striking 
“2010”  and  inseyiing  “2015”. 
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TITLE  rV-^EXTENSION  OF  TAX 
ADMINISTRATION  PROVISIONS 


SEC,  401.  PERMANENT  AUTHORITY  FOR  UNDERCOVER  OP- 
ERATIONS. 


(a)  Ix  (xEXEHAL. — Section  76()8(c)  (relating  to  rules 
relating  to  undercover  operations)  is  amended  bg  striking 
})aragraph  (6). 


(1))  Eeee(TIVE  Date. — The  amendment  made  bg  this 
section  shall  applg  to  operations  conducted  after  the  date 
of  the  enactment  of  this  Act. 


SEC.  402.  PERMANENT  AUTHORITY  FOR  DISCLOSURE  OF  IN- 
FORMATION RELATING  TO  TERRORIST  AC- 
TIVITIES. 


(a)  DlS(TJ)SrEE  OE  RETUHX  IXEOHMATIOX  To  Ap- 
PEISE  APPROPPIATE  OEEKIALS  OE  TERRORIST  AiOTVI- 
TIES. — Subparagraph  (V)  of  section  6103(i)(3)  is  ainendcd 
bg  striking  clause  (iv). 

(b)  Disi'LosvRE  Vpox  Request  oe  Ixeormatiox 
Relatix(^  to  Terrorist  A('tivtties. — Paragraph  (7)  of 
section  (il03(i)  is  amended  bg  .striking  subparagraph  (E). 

(e)  Eeeej'TIVE  Date. — The  a)ne}\dments  made  bg  this 
section  sladl  aj)})lj/  to  di.sclosures  after  the  date  of  the  enact- 
ment of  this  Act. 
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1 TITLE  V— ADDITIONAL  TAX  RE- 

2 LIEF  AND  OTHER  TAX  PROVI- 

3 SIONS  . 

4 Subtitle  A — General  Provisions 

5 SEC.  501.  $8,500  INCOME  THRESHOLD  USED  TO  CALCULATE 

6 REFUNDABLE  PORTION  OF  CHILD  TAX  CRED- 

1 IT. 

8 (a)  In  General. — Section  24(d)  is  amended  by  add- 

9 ing  at  the  end  the  folloiving  new  paragraph: 


10 

11 

12 

13 

14 

15 


'‘(4)  Special  rule  for  2008.— Notwithstanding 
paragraph  (3),  in  the  case  of  any  taxable  year  begin- 
ning in  2008,  the  dollar  amount  in  effect  for  such 
taxable  year  under  paragraph  (l)(B)(i)  shall  be 
$8,500.’\ 

(1))  Effective  Date. — The  amendment  made  by  this 

16  section  shall  apply  to  taxable  years  beginning  after  Decem- 

17  ber31,2007. 

1 8 SEC.  502.  PROVISIONS  RELATED  TO  FILM  AND  TELEVISION 


19 


PRODUCTIONS. 


20  (a)  Extension  of  Expensing  Rules  for  Qualified 

21  Film  AND  Television  Productions.— Section  181(f)  (re- 

22  lating  to  termination)  is  amended  by  striking  '‘December 

23  31,  2008'’  and  inserting  “December  31,  2009”. 
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(b)  M()I)IFI(\iTI(K\\  OF  Lbutatios  ox  Kxffxsixo. — 
Subparagntph  (A)  of  sect  ion  Wl((i)(2)  is  (unended  io  read 
asfodows: 


'fA)  Ix  (^FXFFAL. — Paragivph  (1)  sh(tll 
not  apply  to  so  m uch  of  the  aifynyate  cost  of  any 
quaUfied  fihn  or  tetcidsion  production  as  exceeds 


$15d)0()d)0()d\ 


(c)  Modifkatioxs 


TO  DFOrOTIOX  FOR  DOMFSTK' 


Ad'IVFTlFS. — 

(1)  Dftffmixatiox  of  ir-1^  waofs. — Para- 
yraph  (2)  of  section  199(b)  is  amended  by  adding  at 
the  end  the  following  new  subparagraph: 

'dip  12fF(TAL  RFLE  for  QrAUFIFD 
FILM. — In  the  case  of  a qualified  film,  such  tei-m 
shall  include  com))ensation  for  services  performed 
in  the  United  States  by  actors,  production  per- 
sonnel, directors,  and  producers.". 

(2)  Dffixitiox  of  QVALIFIFD  FILM. — Para- 
graph (6)  of  section  199(c)  is  amended  by  adding  at 
the  end  the  following:  "A  qualified  film  sJadl  include 
any  copyright.%  trademarks,  or  other  intangibles  with 
respect  to  such  film.  The  methods  and  means  of  dis- 
tributing a qualified  film  shall  not  affect  tin  avail- 
(d)ility  of  the  deduction  under  this  section.". 
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(3)  Partnensiiips. — Subparagraph  (A)  of  sec- 
tion 199(d)(1)  is  amended  by  striking  ''and”  at  the 

end  of  ctmise  (ii),  by  striking  the  period  at  the  end 

/ 

of  clause  (Hi)  and  inserting  ",  and”,  and  by  adding 
at  the  end  the  following  new  clause: 

"(iv)  in  the  case  of  each  pa/riner  of  a 
pa  rtnersh  ip,  or  shareholder  of  an  S corpora- 
tion, who  owns  (directly  or  indirectly)  at 
least  20  percent  of  the  capital  interests  in 
sueh  partnersh  ip  or  of  the  stock  of  such  S 
corporation — 

"(I)  such  partner  or  shareholder 
shall  be  treated  as  having  engaged  di- 
rectly in  any  film  produced  by  such 
partnership  or  S corporation,  and 

"(II)  such  partnership  or  S cor- 
pwration  shall  be  treated  as  having  en- 
gaged directly  in  any  film  produced,  by 
such  pmrtner  or  shareholder.”. 

(d)  Coxforming  Amendment.— Section  181(d)(3)(A) 

21  is  amended  by  striking  "actors”  and,  all  that  follmvs  and 

22  inserting  "actors,  production  personnel,  directors,  and  pro- 

23  diwers.  ”. 


24 


(e)  Eeee(  '771 E Da  tea. 
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(1)  I\  (iESEMAL. — Except  (IS  (jfhcrwise  provided 
in  this  suhsectio)},  the  (unendnients  niode  hij  this  sec- 
tion shod  apply  to  (picdified  film  and  television  pro- 
ductions commencing  after  December  31,  3007. 

(2)  DEDEi'Tlox. — The  (unendments  made  hg  sub- 
section (c)  shall  apply  to  taxable  years  beginning 
after  December  31,  2007. 

SEC.  503.  EXEMPTION  FROM  EXCISE  TAX  FOR  CERTAIN 
WOODEN  ARROWS  DESIGNED  FOR  USE  BY 
CHILDREN. 

(a)  Is  (tEXERAL. — Paragraph  (2)  of  section  4161(b) 
is  amended  by  redesignating  subparagraph  (P>)  as  subpara- 
graph (P)  and  by  inseding  afler  subparagraph  (A)  the  fol- 
lowing new  subparagraph: 

‘fp)  EXEMPTIOX  EOR  ('ERTAIX  WOODEX 
ARROW  SJlAETS. — Subparagraph  (A)  shall  not 
apply  to  any  shaft  consisting  of  all  natural  wood 
with  no  laminations  or  adificial  means  of  en- 
hancing the  spine  of  such  sluft  (whether  sold  sep- 
arately or  incorporated  as  pad  of  a finished  or 
unfini.dcd  product)  of  a type  used  in  the  manu- 
facture of  any  arrow  which  after  its  assembly — 
'fi)  measures  -Via  of  an  inch  or  less  in 
dianieter,  and 
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“(ii)  is  not  suitahle  for  use  with  a hoiv 
described  in  paragraph  (l)(A)d\ 

(b)  Effective  Date. — The  amendments  made  bg  this 
section  shall  appf  y to  shafts  first  sold  after  the  date  of  enact- 
ment of  this  Act. 


SEC.  504.  INCOME  AVERAGING  FOR  AMOUNTS  RECEIVED  IN 
CONNECTION  WITH  THE  EXXON  VALDEZ  LITI- 
GATION. 


(a)  Income  Averaging  oe  Amounts  Received  From 


THE  Exxon  Ialdez  Litigation. — For  purposes  of  section 
1301  of  the  Internal  Revenue  Code  of  1986 — 

(1)  any  qualified  taxpayer  who  receives  any 
qualified  settlement  income  in  any  taxable  year  shall 
be  treated  as  engaged  in  a fishing  business  (deter- 
m ined  without  regard  to  the  commercial  nature  of  the 
business),  and 


(2)  such  qualified  settlement  income  shall  be 


treated  as  income  attributable  to  such  a fishing  busi- 
ness for  such  taxable  year. 

(b)  Contributions  oe  Amounts  Re('eived  to  Re- 


tirement Ad'Ol  I NTS.  — 


(1)  In  general. — Any  qualified  taxpayer  who 
receives  qualified  settlement  income  during  the  tax- 
able year  may,  at  any  time  before  the  end  of  the  ta.r- 
able  year  in  which  such  income  was  received,  make 
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one  or  more  co)ifributio)is  to  an  eligible  retirement 
jjbui  of  whi eh  sueh  qualified  taxpager  is  a benefieianj 
i)i  an  agg}‘egate  amoiDit  not  to  exeeed  the  lesser  of — 

(A)  $1  ()(),()()()  (redueed  bg  the  amount  of 
qualified  settlement  ineome  eontributed  to  an  eli- 
gible retirement  plan  in  prior  taxable  gears  pur- 
suant to  this  subseetion),  or 

(B)  the  anjount  of  qualified  settlement  in- 
eome reeeived  bg  the  individual  during  the  tax- 
able gear. 


Time  wiiex  ('oxtribetioxe  deemed 


MADE. — For  purposes  of  paragraph  (1),  a qualified 
taxpager  shad  be  deemed  to  have  )nade  a eontribution 
to  an  eligible  retirement  plan  on  the  last  dag  of  the 
taxable  gear  in  ivhieh  sueh  ineome  is  received  if  the 
eontribution  is  made  on  account  of  such  taxable  gear 
and  is  made  not  later  than  the  time  prescribed  bg  law 
for  filing  the  return  for  sueh  taxable  gear  (not  includ- 
ing extensions  thereof). 

(S)  The  ATM  EXT  OE  ('OXTEJIWTJOXA  TO  ELIO  IDLE 


EETIEEMEXT  ELAXS.—For  purposes  of  the  Internal 
Revenue  Rode  of  lf)8(),  if  a contribution  is  made  pur- 
suant to  paragra})h  (I)  with  respect  to  qualified  set- 
tlement ineome,  then — 

(.{)  exeeqd  as  provided  in  jiaragraph  (4) — 
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(i)  to  the  extent  of  such  contrihution, 

the  qualified  settlement  income  shall  not  be 

included  in  taxable  income,  and 
/ 

" (W  for  purposes  of  section  72  of  such 
Code,  such  contrihution  shall  not  be  consid- 
ered to  be  investment  in  the  contract, 

(B)  the  qualified  taxpayer  shall,  to  the  ex- 
tent of  the  amount  of  the  contribution,  he  treat- 


(i)  as  having  received  the  qualified  set- 
tlement income — 

(I)  in  the,  case  of  a contribution  to 
an  individual  retirement  plem  (as  de- 
fined u nder  section  7701  (a)  (37)  of  such 
Code),  in  a distribution  described  in 
section  408(d)(3)  of  such  Code,  a nd 

( II)  in  the  case  of  a ny  other  eligi- 
ble retirement  plan,  in  an  eligible  roll- 
over distribution  (as  defined  under  sec- 
tion 402(f)(2)  of  such  Code),  and 

(ii)  as  having  transferred  the  amount 
to  the  eligible  retirement  plan  in  a direct 
trustee  to  trustee  transfer  within  60  days  of 
the  distribution. 
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((')  section  408(d)(3)(B)  of  the  Intennd 
Revenue  ('ode  of  1986  slndl  not  (t})phf  with  re- 
spect to  amounts  treated  as  a rollover  under  this 
paragraph,  and 

(I))  section  408A(e)(3)(B)  of  the  Internal 
Revenue  ('ode  of  1986  shall  not  apply  with  re- 
spect to  amounts  contributed  to  a Roth  IRA  (as 
defined  under  section  408A(b)  of  such  ('ode)  or 
a designated  Roth  contril)utio}i  to  an  applicable 
retirement  plan  (within  the  meaning  of  section 
4()2A  of  such  ('ode)  under  this  paragraph. 

(4)  BpFJUAL  HVLK  for  ROTII  I RAF  AM)  ROTH 
401  (k)F. — For  purposes  of  the  Internal  Revenue  ('ode 
of  1986,  if  a eontribution  is  made  pursuant  to  para- 
graph (1)  with  respect  to  qualified  settlement  income 
to  a Roth  IRA  (as  defined  under  section  4()8A(b)  of 
such  ('ode)  or  as  a designated  Roth  contribution  to  an 
applicable  retirement  plan  (within  the  }nca)iing  of 
section  402A  of  such  ('ode),  then — 

(A)  the  qualified  settUanent  ineojne  sladl  be 
includible  in  ta.rable  income,  and 

(B)  for  purposes  of  section  72  of  such  ('ode, 
such  eontribution  sladl  be  considered  to  be  in- 
vestment in  the  contract. 
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(5)  Elkuble  retirement  RIAN. — For  purpose 


of  this  suhsectioti,  the  term  ‘'eligihle  retireynent  plan” 


has  the  meaning  given  such  term  under  section 


402(c)(8)(B)-ofthe  Internal  Revenue  Code  of  1986. 

(c)  Treatment  of  Qualified  Settlement  Income 


Under  Employment  Taxes. — 

(1)  SECA. — For  purposes  of  chapter  2 of  the  In- 
ternal Revenue  Code  of  1986  and  section  211  of  the 
Social  Security  Act,  no  portion  of  qualified  settlement 
income  received  hy  a qualified  taxpayer  shall  he  treat- 
ed^ as  self-employment  income. 

(2)  FICA. — For  purposes  of  chapter  21  of  the  In- 
ternal Revenue  Code  of  1986  and  section  209  of  the 
Social  Security  Act,  no  portion  of  qualified  settlement 
income  received  hy  a ciualified  taxpayer  shall  he  treat- 
ed as  wages. 

(d)  Qualified  Taxpayer. — For  piaqjoses  of  this  sec- 
tion, the  term  “qualified  taxpayer”  means — 

(1)  any  individual  who  is  a plaintiff  in  the  civil 
action  In  re  Exxon  Valdez,  No.  89-()95-CV  (HRII) 
(Consolidated)  (I).  Alaska);  or 


(2)  any  individual  who  is  a heneficiary  of  the  es- 
tate of  such  a pla  intiff  who — 

(A)  acquired  the  right  to  receive  qualified 
settlement  income  from  that  plaintiff;  and 
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(H)  iras  the  spouse  or  an  immediate  relative 
of  that  plaintiff. 

(e)  Ql  A LI  FI  El)  SettlemfM'  /ayy>.i/a;. — For  purposes 
of  this  seetion,  the  term  '‘qualified  settUanent  incoiue’' 
means  any  iiiterest  and  punitive  damaye  awards  which 
are — 


(1)  otherwise  includible  in  taxable  income,  and 

(2)  received  (whether  as  lump  sums  or  periodic 
payments)  in  connection  with  the  civil  action  In  re 
Exxon  Valdez,  No.  89-095-(N  (HRII)  (Consolidated) 
(I).  Alasha)  (whether  pre-  or  post-judyniemt  and 
whether  related  to  a settlement  or  judgment). 

SEC.  505.  CERTAIN  FARMING  BUSINESS  MACHINERY  AND 
EQUIPMENT  TREATED  AS  5-YEAR  PROPERTY, 
(a)  Is  (iFSERAL.— Section  168(e)(3)(B)  (defining  5- 
year  properly)  is  amended  by  stinking  “and"'  at  the  end 
of  clause  (v),  by  striking  the  period  at  the  end  of  clause 
(vi)(III)  and  inseiiing  and'\  and  by  inseiiing  after 
clause  (vi)  the  following  new  clause: 

'fvii)  any  machinery  or  equipnwnt 
(other  than  any  grain  bin,  cotton  ginning 
asset,  fence,  or  other  land  improvement) 
which  is  used  in  a farming  business  (as  de- 
fined in  section  263A(e)( 4)),  the  original 
use  of  which  commences  uith  the  taxpayer 
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after  December  31,  2008,  and  ivhich  is 

placed  in  service  before  January  1,  2010ft. 

(b)  Alternative  SvsiTEM.—Tlie  tahU  contained  in 

/ 

section  168(g)(3)(B)  (relating  to  special  rule  for  certain 
propeiiy  assigned  to  classes)  is  amended  by  inserting  after 
the  item  relating  to  subparagraph  (B)(iii)  the  following: 


(B)(vii) 


10”. 


(c)  Eeeective  Date. — The  amendments  made  by  this 
section  shall  apply  to  property  placed  in  service  after  De- 
cember 31,  2008. 

SEC.  506.  MODIFICATION  OF  PENALTY  ON  UNDERSTATE- 
MENT OF  TAXPAYER’S  LIABILITY  BY  TAX  RE- 
TURN PREPARER. 


(a)  In  General. — Subsection  (a)  of  section  6694  is 
amended  to  read  as  follows: 


Understatement  Due  to 


Unreasonable  Po- 


sitions.— 


‘fl)  In  OENERAL. — If  a tax  return  preparer — 
“(A)  prepares  any  return  or  clmm  of  refund 
with  respect  to  which  any  part  of  an  understate- 
ment of  liability  is  due  to  a position  described 
in  paragraph  (2),  and 

‘fB)  knew  (or  reasonably  should  have 
known)  of  the  position, 
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such  fax  reiurn  in-eparer  shall  pay  a penalty  with  re- 
s})ccf  to  each  such  refucn  or  daini  in  an  aniounf 
Cipia!  to  the  greater  of  $1,000  or  50  percent  of  the  in- 
come derived  (or  to  be  derived)  by  the  tax  return  pre- 
parer with  respect  to  the  return  or  claim. 

“(2)  rXWKiSOXA/iLrj  POSITIOX. 

Ix  (UIXEHAL. — Except  as  otherwise 
provided  in  this  paragraph,  a position  is  de- 
scribed in  this  paragraph  unless  there  is  or  was 
substa)itial  authority  for  the  position. 

'dl>)  D I EC  LOSE  I)  POsiTioxs. — If  the  posi- 
tion was  disclosed  as  provided  in  section 
(iO()2(d)(2)(B)(ii)(I)  and  is  not  a position  to 
which  subparagraph  (C)  applies,  the  position  is 
described  in  this  paragraph  unless  there  is  a rea- 
sonable basis  for  the  position. 

'‘(E)  Tax  shelters  axd  reportable 
TRAXSAi'Tloxs. — If  the  position  is  with  respect 
to  a tax  shelter  (as  defined  in  section 
()6()2(d)(2)(E)(ii))  ov  a repodabic  transactio}i  to 
which  .mdion  ()()()2A  applies,  the  position  is  de- 
scribed in  this  pantgraph  unless  if  is  reasonable 
to  believe  that  the  position  would  more  likely 
than  not  be  sustained  on  its  meolts. 
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''(3)  RKAt^ONABLK  (AUBE  EXCEPTION. — No  pen- 
alty shall  he  imposed  under  this  subsection  if  it  is 

shown  that  there  is  reasonable  cause  for  the  under- 

/ 

statement  and  the  tax  return  preparer  acted  in  good 
faith. 

(h)  Eeeective  Date. — The  amendment  made  by  this 


1 section  shall  apply — 
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(1)  in  the  case  of  a position  other  than  a posi- 
tion described  in  subparagraph  (C)  of  section 
6694(a)(2)  of  the  Internal  Revenue  Code  of  1986  (as 
amended  by  this  section),  to  returns  prepared  after 
May  25,  2007,  and 

(2)  in  the  case  of  a position  described  in  such 
subparagraph  (C),  to  returns  prepared  for  taxable 
years  ending  after  the  date  of  the  enactment  of  this 
Act. 

17  Subtitle  B — Paul  Wellstone  and 

18  Pete  Domenici  Mental  Health 

19  Parity  and  Addiction  Equity  Act 

20  of 2008 

21  SEC.  511.  SHORT  TITLE. 

22  This  subtitle  may  be  cited  as  the  ‘‘Paul  Wellstone  and 

23  Pete  Domenici  Mental  Health  Parity  and  Addiction  Eepeity 

24  Act  of 2008”. 


•HR  1424  EAS 


' :]()4 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 


SEC.  512.  MENTAL  HEALTH  PARITY. 


(a)  AmeshmeM'S  to  EHIAA. — Section  712  of  the  Eo\- 
ployee  Reiirenicnf  Income  Sccurifij  .icf  of  1274  (22  I .S.(\ 


1 1 85a ) is  a men  ded — 

(1)  in  subsection  (a),  bif  adding  at  the  end  the 
following: 


a 


(3)  EL\AX(TAL  EEQriREMEXTS  AM)  TEE  ATM  EXT 


IJMITATIOXS. — 

''(A)  L\  OEXEEAL. — In  the  case  of  a group 
health  plan  (or  health  insurance  coverage  offered 
in  connection  with  .o(ch  a plan)  that  provides 
both  medical  and  surgical  benefits  and  )nental 
health  or  substance  use  disorder  benefits,  such 
plan  or  coverage  shall  ensure  that — 

“09  the  financial  requirmnents  appli- 
cablv  to  such  mental  health  or  substance  use 
disorder  benefits  are  no  more  iv.strictive 
than  the  predo)nin(ud  financial  rc(piirc- 
ments  applied  to  sub.staiitiidlg  all  mcdic(d 
and  suigical  benefits  covered  bg  tlu  plan  (or 
coverage),  and  there  are  no  separate  cost 
sharing  re(p(irements  that  are  apj)lieable 
o)\U)  with  res})eet  to  )nental  heidth  or  sub- 
stance use  disorder  benefits;  and 

"(ii)  the  treatment  limitations  applica- 
ble to  such  ment(d  health  or  substance  use 
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disorder'  heriefits  are  no  more  Testrietive 
than  the  predominant  treatment  lirriitations 
applied  to  substantially  all  rnediceil  and 
surgical  benefits  covered  by  the  plan  (or 
coverage)  and  there  are  no  separate  treat- 
ment limitations  that  are  applicable  only 
with  respect  to  mental  health  or  suhstarice 
use  disorder  benefits. 

(B)  Definitions. — In  this  paragra/ph: 

‘fi)  Financial  requirement. — The 
term  financial  requirement  includes 
deductibles,  copayments,  coinsurance,  and 
out-of-pocM  expenses,  but  exeludes  an  ag- 
gregate lifetime  limit  and  an  annual  limit 
subject  to  paragraphs  (1)  and  (2), 

“(ii)  Predominant. — A financial  re- 
quirement or  treatment  limit  is  considered 
to  be  predominant  if  it  is  the  most  common 
or  frequent  of  .such  type  of  limit  or  require- 
ment. 

'fiii)  Trea  tment  limita  tion. — He 
term  Treatment  limita, tionl  includes  limits 
on  the  frequeney  of  treatment,  number  of 
visits,  days  of  coverage,  or  other  similar 
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liniits  on  the  scojje  or  duration  of  treat- 
mod. 

(4)  Availability  of  flax  ixfobmatiox. — The 


criteria  for  mcdicat  necessiti/  detcon inatio)}s  )nade 
under  the  plan  with  respect  to  mental  health  or  sub- 
stance use  disorder  benefits  (or  the  health  insurance 
coverage  offered  in  connection  with  the  plan  with  re- 
spect to  such  benefits)  shall  be  made  available  bij  the 
plan  administrator  (or  the  health  insurance  issuer  of- 
fering such  coverage)  in  accordance  with  regulations 
to  any  current  or  potential  paiiicipant,  beneficiarg, 
or  contracting  provider  upon  request.  The  reason  for 
ang  denial  under  the  plan  (or  coverage)  of  reimburse- 
ment or  pagment  for  .services  with  respect  to  mental 
health  or  substance  use  disorder  benefits  in  the  case 
of  ang  participant  or  beneficiarg  shall,  on  request  or 
as  otherwise  required,  be  made  avaiUdde  bg  the  plan 
administrator  (or  the  health  insurance  issuer  offering 
such  coverage)  to  the  paiiicipant  or  beneficiarg  in  ac- 
cordance with  regulations. 

‘Y5y)  Olt-of-xktwork  fbovidfbb. — In  the  case 
of  a })lan  or  coverage  that  provides  both  medical  and 
surgical  benefits  and  mental  health  or  substance  use 
disorder  benefits,  if  the  plan  or  coverage  provides  cov- 
erage for  medical  or  surgical  benefits  j)rovided  bg  out- 
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of-network  providers,  the  plan  or  eoverage  shall  pro- 
vide coverage  for  niental  health  or  substance  use  dis- 
oideif  benefits  provided  by  out-of  network  providers  in 
a manner  that  is  consistent  with  the  recpiirenients  of 
this  section.”; 

(2)  in  subsection  (b),  by  aniending  paragraph 
(2)  to  read  as  follo  ws: 

“(2)  in  the  case  of  a group  health  plan  (or  health 
insurance  coverage  offered  in  connection  with  stwh  a 
plan)  that  provides  mental  health  or  substance  use 
disorder  benefits,  as  affecting  the  terms  and  condi- 
tions of  the  plan  or  coverage  relating  to  such  benefits 
under  the  plan  or  coverage,  except  as  provided  in  sub- 
section (a).”; 

(3)  in  subsection  (c) — 

(A)  in  paragraph  (1)(B) — 

(i)  by  inseHing  'for  1 in  the  case  of 
an  employer  residing  in  a Htate  that  per- 
mits small  groups  to  include  a single  indi- 
vidual)” after  “at  least  2”  the  first  place 
that  such  appears;  and 

(ii)  by  striking  “and  who  employs  at 
least  2 employees  on  the  first  day  of  the 
plan  year”;  and 
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(H)  hjj  sfrikiiig  panigraph  (2)  and  insetiing 
fh(  following: 

‘f2)  Cost  kvemptiox. — 

''(A)  Ix  (iKXEHAL. — \yifh  respect  to  a group 
health  plan  (or  health  insurance  coverage  offered 
i}}  eonneetion  with  such  a plan),  if  the  applica- 
tion of  this  section  to  such  plan  (or  coverage)  re- 
sults in  an  inere(ise  for  the  plan  gear  involved 
of  the  actual  total  costs  of  coverage  with  respect 
to  medical  and  surgical  benefits  and  mental 
health  and  substance  use  disorder  benefits  under 
the  plan  (as  determined  and  certified  under  sub- 
paragraph  (C))  bg  an  amount  that  exceeds  the 
apj)lie(d)le  percentage  described  in  subparagraph 
(B)  of  the  actual  total  plan  costs,  the  provisions 
of  this  section  sludl  not  applg  to  such  plan  (or 
coverage)  during  the  following  plan  gear,  and 
such  exeniption  shidl  applg  to  the  plan  (or  cov- 
erage) for  1 plan  gear.  An  emploger  inag  elect 
to  continue  to  applg  mentid  health  and  substance 
use  disorder  paritij  pursuant  to  this  seetio)}  with 
resj)eef  io  the  group  heidth  plan  (or  coverage)  in- 
volved regardless  of  ang  i}}erease  iii  totid  costs. 


"(!>)  ArPLKWllLE  PElU'KXTAdE. — With  re- 


sp(el  to  a plan  (or  coverage),  the  ap})licable  per- 


HR  1424  EAS 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


809 


centage  described  in  this  subparagraph  shall 
be—  . 

“(i)  2 percent  in  the  case  of  the  first 
plan  gear  in  ivhieh  this  section  is  applied; 
and 

(ii)  1 percent  in  the  case  of  each  sub- 
sequent plan  year. 

“(C)  DETERMINATIONtS  BY  AETIAHIEH. 

Deterniinatm^^^  as  to  increases  in  actual  costs 
under  a plan  (or  coverage)  for  purposes  of  th  is 
section  shall  be  made  and  ceHified  by  a qualified 
and  licensed  actuary  who  is  a member  in  good 
sta  nding  of  the  Aynerica  n Academy  of  Actuaries. 
All  such  determinations  shall  be  in  a written  re- 
poH  prepared  by  the  actuary.  The  report,  and 
all  underlying  documentation  relied  upon  by  the 
actuary,  shall  be  maintained  by  the  group  health 
plan  or  health  insurance  issuer  for  a period  of 
6 years  following  the  notification  made  under 
subpa ragra ph  (E). 

“(D)  (i-.WOXTII  DETEEMIXATIONB. — If  a 
group  health  plan  (or  a health  insurance  issuer 
offering  coverage  in  eonneetion  with  a group 
health  plan)  seeks  an  exemption  under  this  para- 
graph, determinations  under  subpa  ragra  })h  (A) 
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shall  he  made  after  sueh  plan  (or  coverage)  has 
complied  with  this  section  for  the  first  6 months 
of  the  plan  year  involved. 

'‘(E)  Notifk : l TIOS. — 

“(i)  In  general. — ^.4  group  health 
plan  (or  a health  insurance  issuer  offering 
coverage  in  connection  with  a group  health 
plan)  that,  based  upon  a ceriification  de- 
scribed under  subparagraph  (C),  qualifies 
for  an  exemption  under  this  paragraph, 
and  ekcts  to  implement  the  exemption,  shall 
promptly  notify  the  Secretary,  the  appro- 
priate State  agencies,  and  patiicipants  and 
beneficiaries  in  the  plan  of  such  election. 

“(ii)  Requirement. — ^4  notification 
to  the  Secretary  'Under  clause  (i)  shall  in- 
clude— 

“(I)  a description  of  the  number 
of  covered  lives  under  the  plan  (or  cov- 
erage) involved  at  the  time  of  the  noti- 
fication, and  as  applicable,  at  the  time 
of  any  prior  election  of  the  cost-exemp- 
tion under  this  paragraph  by  such 
plan  (or  coverage); 
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''(^0  for  both  the  plan  year  upon 
''  which  a cost  exemption  is  sought  and 
the  year  prior,  a description  of  the  ac- 
tual total  costs  of  coverage  with  respect 
to  medical  and  surgical  benefits  and 
mental  health  and  substance  use  dis- 
order benefits  under  the  plan;  and 

'fill)  for  both  the  pi  a n year  upon 
which  a cost  exemption  is  sought  and 
the  year  prior,  the  actual  total  costs  of 
coverage  with  respect  to  mental  health 
and  substance  use  disorder  benefits 
under  the  plan. 

'fiii)  CoNFiDENTiALnr.—A  notifica- 
tion to  the  Secretary  under  clause  (i)  shall 
be  confidential.  The  Secretary  shall  make 
available,  upon  request  and  on  not  more 
than  an  annual  basis,  an  anonymous 
itemization  of  such  notifications,  that  in- 
cludes— 

'f  I)  a breakdown  of  States  by  the 
size  and  ty})e  of  employers  submitting 
such  notification;  and 

‘fll)  a summary  of  the  data  re- 
ceived under  clause  (ii). 
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‘ '(F)  .1 1 DITS  BY  APPROPIUA TE  A(iEX( 'lES. 


To  detennine  compliance  with  this  paragraph, 
the  Secretary  may  audit  the  books  and  records  of 
a group  health  plan  or  health  insurance  issuer 
relating  to  an  exemption,  including  any  actu- 
arial reports  prepared  pursuant  to  subparagraph 
(C),  during  the  6 year  period  following  the  noti- 
fication of  such  exemption  under  subparagraph 
(E).  A State  agency  receiving  a notification 
under  subparagraph  (E)  may  also  conduct  such 
an  audit  with  respect  to  an  exemption  covered 


by  siwh  notification/) 

(4)  in  subsection  (e),  by  striking  paragraph  (4) 


and  inserting  the  folio  wing: 

"(4)  Mental  health  peneepts. — TJw  term 
‘mental  health  benefits’  means  benefits  with  respect  to 
services  for  mental  health  conditions,  as  defined  under 
the  terms  of  the  plan  and  in  accordance  with  applica- 
ble Federal  and  State  law. 


“(5)  SVHHTANCE  VHE  DISORDER  REN  EE  ITS. 


The  term  ‘substance  use  disorder  benefits’  means  bene- 
fits with  respect  to  services  for  substance  use  dis- 
orders, as  defined  under  the  terms  of  the  plan  and  in 
accordance  with  applicable  Federal  and  State  law.”; 

(5)  by  striking  subsection  (f); 
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(6)  hi)  inserfiiu)  after  subsection  (e)  the  foUoivuu): 

2 “(/;  Report.— The  Secretarij  shall  hij 

3 Januarij  i,  2012,  and  every  tiro  years  thereafter,  submit 

4 to  the  appropriate  committees  of  Ronyress  a report  on  com- 


5 pliance  of  group  health  plans  (and  health  insurance  eov- 

6 eraye  offered  in  connection  with  such  plans)  with  the  re- 

7 quirements  of  this  section.  Such  repod  shall  include  the  re- 

8 suits  of  any  surveys  or  audits  on  compliance  of  group  health 

9 plans  (and  health  insurance  coverage  offered  in  connectimi 

10  with  such  plans)  with  such  requirements  and  an  analysis 

1 1 of  the  reasons  for  any  failures  to  comply. 


^2  (g)  SoTiPE  AM)  AEEiETANiTl — The  Secretary,  in  co- 

13  operation  with  the  Secretaries  of  Health  and  Human  Serv- 

14  ices  and  Treasury,  as  appropriate,  shall  publish  and  widely 

15  disseminate  guidance  and  information  for  group  health 

16  plans,  partici})ants  and  beneficiaries,  applicable  State  and 

17  land  regulatory  bodies,  and  the  National  Association  of  In- 
i'^ surance  Rommissioners  concerning  the  requirements  of  this 
19  section  and  sludl  })rovidc  assistance  concerning  such  re- 


20  quirements  and  the  contin  ued  operation  of  applicable  State 

21  lau\  Such  guidance  and  infoi'ination  shall  infoi'in  paiiim- 

22  jxints  and  beneficiaries  of  hoiv  they  may  obtain  assista nee 

23  under  this  section,  including,  where  appropriidc,  assista nci' 

24  f)‘om  State  consumer  and  insurance  agencies.') 
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(7)  hi)  striking  ''n\ent(tl  health  boufits”  and  in- 
serting ''mental  health  a fid  substanee  use  disorder 
benefits”  eaeh  plaee  it  appears  in  subseetions 
(a)(l)(B)(i),  {a)(l)((d,  (a)(2)(B)(i),  and  (a)(2)(B); 
and 


(8)  bg  striking  "mental  health  benefits”  and  in- 
se.fiing  "mental  heidth  or  substanee  use  disorder  bene- 
fits” each  plaee  it  appears  (other  than  in  any  provi- 
sion amended  bg  the  previous  paragraph). 

(b)  . 1.1/A’ a7>.i//';a’7\s'  to  Bvblk'  Health  Beuvick 
Alt. — Section  2705  of  the  Public  Health  Service  Act  (42 
r.S.(\  300gg-5)  is  amended — 

(1)  in  subsection  (a),  bg  adding  at  the  end  the 
following: 

"(3)  Fieamtal  heqviremeste  and  theatmext 

A/.l//7:i770AA'. — 


"(A)  In  oeneeal. — In  the  case  of  a group 
health  plan  (or  health  insurance  coverage  offered 
in  connection  with  .such  a plan)  that  provides 
both  medical  and  surgical  benefits  and  mental 
Judith  or  subst(fnce  use  di.sorder  benefits,  such 
plan  or  coverage  shall  ensure  that — 

"(i)  the  financial  reipdrements  appli- 
cable to  such  mental  health  or  sub.stifnce  u.se 
disorder  benefits  are  no  more  re.strictive 
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than  the  peedorntnanf  findncidl  require- 
d}ents  dppJied  to  suhstdntidUy  dU  diedicdl 
dnd  surgicdl  henefits  covered  hq  the  plan  (or 
coveroge),  ond  there  ore  no  sepdrotc  cost 
shdring  recpeirements  tJuit  ore  dppHcdbk 
only  with  respect  to  mentdl  heolth  or  suh- 
stdnce  use  disorder  henefits;  ond 

(ii)  the  tredirnent  limitdtions  opplicd- 
hle  to  such  mentdl  heolth  or  substonce  use 
disorder  henefits  ore  no  more  restrictive 
thon  the  predomindnt  treotment  limitdtions 
opplied  to  substontidlly  oil  medicol  ond 
surgical  benefits  covered  by  the  plan  (or 
coverage)  and  there  ore  no  separate  treat- 
ment  limitdtions  that  are  applicdble  only 
with  respect  to  mental  health  or  substance 
use  disorder  benefits. 

(B)  Definitions^. — In  this  paragraph: 

“(i)  FiNANiTAL  EEQEIREMENT. — Tl}e 
term  financial  rerquiremenF  includes 
deductibles,  copayments,  coinsurance,  and 
out-ofipocket  expenses,  but  excludes  an  ag- 
gregate lifetime  limit  and  an  annual  Urn  if 
subject  to  paragraphs  (I)  and  (2). 
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‘'(ii)  Phedominam'. — ^.1  financial  re- 
quirement or  treatment  limit  is  considered 
to  be  predominant  if  it  is  the  most  common 
or  frequent  of  such  type  of  limit  or  require- 
ment. 

“(Hi ) Thea tment  limita tios. — The 
term  'treatment  limitatiord  includes  limits 
on  the  frequency  of  treatment,  number  of 
visits,  days  of  coverage,  or  other  similar 
limits  on  the  scope  or  duration  of  treat- 
ynent. 

“(4)  Availability  oe  plan  ineobmation. — The 
criteria  for  medical  necessity  determinations  made 
under  the  plan  with  respect  to  mental  health  or  sub- 
stance use  disorder  benefits  (or  the  health  insurance 
coverage  offered  in  connection  with  the  plan  with  re- 
spect to  such  benefits)  shall  be  made  available  by  the 
plan  administrator  (or  the  health  insurance  issuer  of- 
fering such  coverage)  in  accordance  with  regulations 
to  any  current  or  potential  pariicipant,  beneficiary, 
or  contracting  provider  upon  request.  The  reason  for 
any  denial  under  the  plan  (or  coverage)  of  reimburse- 
ment or  payment  for  services  with  respect  to  mental 
health  or  substance  use  disorder  benefits  in  the  case 
of  any  participant  or  beneficiary  shall,  on  request  or 
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as  otherwise  reqwired,  be  made  availahle  by  the  plan 
admimstix^or  (or  the  health  insura  nee  issuer  offering 
sueh  eoverage)  to  the  patiieipant  or  beneficiary  in  eie- 
cordance  with  regulations. 

'f5)  OuT-OF-NEnvoRK  PROVIDERS. — In  the  case 
of  a plan  or  coverage  that  provides  both  medical  and 
surgical  benefits  and  mental  health  or  substance  use 
disorder  benefits,  if  the  plan  or  coverage  provides  cov- 
erage for  medical  or  surgical  benefits  provided  by  out- 
of-network  providers,  the  plan  or  coverage  shall  pro- 
vide coverage  for  mental  health  or  substance  use  dis- 
order benefits  provided  by  out-of-network  providers  in 
a manlier  that  is  consistent  with  the  reqiiirements  of 
this  section.'’; 

(2)  in  subsection  (b),  by  amending  paragraph 
(2)  to  read  as  follows: 

'f2)  in  the  case  of  a group  health  plan  (or  health 
insurance  coverage  offered  in  connection  with  such  a 
plan)  that  provides  mental  health  or  substance  use 
disorder  benefits,  as  affecting  the  terms  and  condi- 
tions of  the  plan  or  coverage  relating  to  such  benefits 
under  the  plan  or  coverage,  except  as  provided  in  sub- 
section (a)d’; 

(2)  in  subsection  (c) — 
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(A)  in  paragraph  (1),  by  inseiiing  before 
the  period  the  following:  'fa^^  defined  in  seetion 
2791(e)(4),  except  that  for  purposes  of  this  para- 
graph such  term  shall  include  employers  with  1 
employee  in  the  case  of  an  employer  residing  in 
a State  that  permits  small  groups  to  include  a 
single  individual)'’;  and 

(B)  by  striking  paragraph  (2)  and  inseiiing 
the  following: 

“(2)  Cost  exemption. — 

‘fA)  In  (1  EXE  HAL. — ^Vith  respect  to  a group 
health  plan  (or  health  insurance  coverage  offered 
in  connection  with  such  a plan),  if  the  applica- 
tion of  th  is  section  to  such  plan  (or  coverage)  re- 
sidts  in  an  increase  for  the  plan  year  involved 
of  the  actual  total  costs  of  coverage  with  respect 
to  medical  and  surgical  benefits  and  mental 
health  and  substance  use  disorder  benefits  under 
the  plan  (as  determined  and  ceiiificd  under  sub- 
paragraph  (V.))  by  an  amount  that  exceeds  the 
applicable  percentage  described  in  subparagraph 
(B)  of  the  actual  total  plan  costs,  the  provisions 
of  this  section  sh<dl  not  apply  to  such  plan  (or 
coverage)  during  the  following  plan  year,  and 
such  exemption  shall  apply  to  the  plan  (or  cov- 
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enifje)  for  1 plan  pear.  An  employer  may  eleet 
to  eonf,inue  to  apply  mental  health  and  substance 
use  disorder  parity  pursuant  to  this  section  with 
respect  to  the  yroup  health  plan  (or  coverage)  in- 
volved regardless  of  any  increase  in  toted  costs. 

''(B)  AppLieeiBLE  PEprKKTAdK.—With  re- 
spect to  a plan  (or  coverage),  the  applicahle  per- 
centage descrihed  in  this  subparagraph  shall 
be — 


"(i)  2 percent  in  the  case  of  the  first 
plan  year  in  which  this  section  is  applied; 
and 


"(vi)  1 percent  in  the  case  of  each  suh- 
sequent  plan  year. 


'((')  Determinations  by  a(mvaries. — 


Determinations  as  to  increases  in  actual  costs 
under  a plan  (or  coverage)  for  purposes  of  this 
section  shall  be  made  and  ceHified  by  a qualified 
and  licensed  actuary  who  is  a member  in  good 
standing  of  the  jimerican  Academy  of  Actuaries. 
All  such  determinations  shad  be  in  a written  re- 
port prepared  by  the  actuary.  The  report,  and 
(dl  underlying  documentation  relied  upon  by  the 
actuary,  .shidl  be  maintained  by  the  group  health 
plan  or  health  insurance  issuer  for  a period  of 
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6‘  ijearn  following  the  notification  wade  under 
.s*  lib  pa  rag  ra  ph  (E). 

'fl))  6-M()\TII  DETERMIXATIOXS. — If  a 

group  health  plan  (or  a health  insurance  issuer 
offering  coverage  in  connection  with  a group 
health  plun)  seeks  an  exemption  under  this  para- 
graph, determinations  under  subparagraph  (A) 
shall  be  made  after  sueh  plan  (or  coverage)  has 
complied  with  this  section  for  the  first  6 months 
of  the  plan  gear  involved. 

'fE)  Notificatiox. — 

'fi)  Ix  (iFXFFAL. — A group  health 
plan  (or  a health  insurance  issuer  offering 
coverage  in  connection  with  a group  health 
plan)  that,  based  upon  a ceiiification  de- 
scribed under  subparagraph  (C),  qualifies 
for  an  exemption  under  this  paragraph, 
and  elects  to  implement  the  exemption,  shall 
promptly  notify  the  Secretary,  the  appro- 
priate State  agencies,  and  paiiicipants  and 
beneficiaries  in  the  plan  of  such  election. 

‘fii)  Rfqi'IRFMFXT. — ^.1  notification 
to  the  Secretary  under  clau.se  (i)  shall  in- 
clude— 
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‘'(I)  a description  of  the  numher 
y of  covered  lives  under  the  plan  (or  cov- 
erage) involved  at  the  time  of  the  noti- 
fication, and  as  a ppl icahle,  at  the  time 
of  any  prior  election  of  the  cost-exemp- 
tion under ^ this  paragraph  by  such 
plan  (or  coverage); 

for  both  the  plan  year  upon 
which  a cost  exemption  is  sought  and 
the  year  prior,  a description  of  the  ac- 
tual total  costs  of  coverage  with  respect 
to  7nedical  and  surgical  benefits  and 
mental  health  and  substance  use  dis- 
order benefits  under  the  plan;  and 

‘fill)  for  both  the  plan  year  upon 
which  a cost  exemption  is  sought  and 
the  year  prior,  the  actual  total  costs  of 
coverage  with  respect  to  mental  health 
and  substance  use  disorder  benefits 
under  the  plan. 

‘fiii)  (U)SFii)KyTiALiTy.—A  notifica- 
tion to  the  Secretary  under  clause  (i)  shall 
be  confidential.  The  Secretary  shall  nuthe 
avail(d)le,  upon  request  and  on  not  more 
than  an  annual  basis,  an  a nonymous 
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itemization  of  surh  notifications,  that  in- 
cludes— 


'fl)  a breakdown  of  States  by  the 
size  and  type  of  employers  submitting 
such  notification;  and 

''(11)  summary  of  the  data  re- 
ceived u nder  da  use  (ii). 


"(F)  AVDIT^  HY  appropriate  AOEMTEIS. — 


To  determine  compliance  with  this  paragraph, 
the  Secretary  may  audit  the  bookii  and  records  of 
a group  health  plan  or  health  insurance  issuer 
relating  to  an  exemption,  including  any  actu- 
arial reports  prepared  pursuant  to  subpat'agrvph 
(C),  during  the  6 year  period  following  the  noti- 
fication of  such  exemption  under  subparvgraph 
(E).  A State  agency  receiving  a notification 
under  subparagraph  (E)  may  also  conduct  such 
an  audit  with  rrspect  to  an  exemption  covered 
by  such  notification/) 

(4)  in  subsection  (e),  by  striking  parvgrxiph  (4) 
and  inserting  the  following: 

"(4)  Memal  health  rexeepts. — TJw  tem 
irwntal  health  benefits'  means  benefits  with  respect  to 
services  for  mental  health  conditions,  as  defined  under 
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ihe  fenns  of  the  plan  and  in  accordance  ivith  applica- 
ble Federal /ind  State  law. 


^‘(d)  S(7>jS!7VlN('E  USE  DISORDER  HENEEITS. 


The  term  Substance  use  disorder  benefits’  means  bene- 
fits with  respect  to  services  for  substance  use  dis- 
orders, as  defined  under  the  terms  of  the  plan  and  in 
aecordance  with  appHeable  Federal  and  State  law.”; 

(5)  by  striking  subsection  (f); 


(6)  by  striking  ''mental  health  benefits”  and  in- 
seiiing  mental  health  and  substance  use  disorder 
benefits”  each  place  it  appears  in  subsections 
(a)(l)(B)(i),  (a)(1)(C),  (a)(2)(B)(i),  and  (a)(2)(C); 
and 

(7)  by  striking  “mental  hsalth  benefits”  and  in- 
seiiing  “mental  health  or  substance  use  disorder  bene- 


fits” eaeh  place  it  appears  (other  than  in  any  provi- 
sion amended  by  the  previous  paragraph). 

(c)  Amendments  to  Internal  Revenue  Code. — 


Section  9812  of  the  Internal  Revenue  Code  of  1986  is 


amended — 


(1)  in  subseetion  (a),  by  adding  at  the  end  the 


following: 


' Y d)  Fin.  i ay  a.  i l req  uirements  . i nd  tre.  i tment 


LIMITATIONS. — 
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''(A)  L\  (IKNKRAL. — In  the  case  of  a group 
health  plan  that  provides  both  medical  and  sur- 
gical benefits  and  mental  health  or  substance  use 
disorder  benefits,  such  plan  shall  ensure  that — 
'fi)  the  financial  requirements  appli- 
cable to  such  mental  health  or  substance  use 
disorder  benefits  are  no  more  restrictive 
than  the  predominant  financial  require- 
ments applied  to  substantially  all  medical 
and  surgical  benefits  covered  by  the  plun, 
and  there  are  no  separate  cost  sharing  re- 
quirements that  are  applicable  only  with  re- 
spect to  mental  health  or  substance  use  dis- 
order benefits;  and 

'fii)  the  treatment  limitations  applica- 
ble to  such  menUd  health  or  substance  use 
disorder  benefits  are  no  more  restrictive 
than  tJw  predominant  treatment  limitations 
applied  to  substantially  all  medical  and 
surgical  benefits  covered  by  the  plan  and 
there  are  no  separate  treatment  limitations 
that  are  applicable  only  with  respect  to 
mental  health  or  substance  use  disorder  ben- 
efits. 

IlRFIMTlOXS. — In  this  paragraph: 
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‘ ‘ f i)  Fix.  1 AY  7. 1 L II EQ I IE  EM  EXT. — 77/  ( ' 
fejMi  yinancKil  reijni  rent  cut'  inchules 
(leducfibics,  copai/ntenfs,  coinsunEwc,  (uid 
out-of-pocket  expenses,  t)ut  excludes  on  o(j- 
(jregate  tifetune  lumt  and  an  annual  limit 
subject  to  paragraphs  (1)  and  (d), 

'dii)  PreI)()MIXAXT.~A  financial  re- 
quirenient  or  treatment  timit  is  considered 
to  be  predominant  if  it  is  the  most  common 
or  frequent  of  such  tgpe  of  limit  or  require- 
ment. 


i i 


Tee.  1 TMExr  limit  i tiox. — 77/  c 


term  treatment  limitation'  includes  limits 
on  the  freqnencg  of  treatment,  number  of 
visits,  dags  of  coverage,  or  other  similar 
limits  on  the  scope  or  duration  of  treat- 
ment. 


'f4)  Avmlaeility  OE  ELAX  IXEOEMATIOX. — The 
criteria  for  medical  necessitg  determinations  made 
under  the  plan  with  respect  to  mental  health  or  sid)- 
stance  use  disorder  benefits  .shall  be  made  avaiUddc  bq 
the  plan  administrator  in  accordaiicc  with  regula- 
tions to  ang  current  or  potential  jnniicipant,  bcnc- 
ficiarg,  or  contracting  j)roridcr  u})on  rcipicst.  The 
reason  foi-  ang  denial  undex  the  jdan  of  rd mbursc- 
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or  pdijnicnf  for  services  ivifh  respect  to  }nent(il 
J}  cot  til  or  suf)st(ince  use  disorder  benefits  in  the  case 
of  anij  participant  or  heneficiarij  shall,  on  nyuest  or 
as  otherwise  required,  he  made  availahte  by  the  plan 
administrator  to  the  paiiicipant  or  beneficiary  in  ac- 
cordance with  regulations. 

‘fo)  Oi’T-OF-XF/rwoRK  FHOVIDFFF. — In  the  case 
of  a plan  that  provides  both  medical  and  surgical 
benefits  and  mental  health  or  substance  use  disorder 
benefits,  if  the  plan  provides  coverage  for  medical  or 
surgical  benefits  provided  by  out -of- net  work  providers, 
the  plan  shall  provide  coverage  for  mental  health  or 
substance  use  disorder  benefits  provided  by  out-of-net- 
work  providers  in  a manner  that  is  consistent  with 
the  re(piircments  of  this  section.') 

(2)  in  subsection  (bf  by  amending  paragraph 
(2)  to  read  as  follows: 

'f2)  in  the  case  of  a group  health  plan  that  pro- 
vides mental  health  or  substance  use  disorder  benefits, 
as  affecting  the  terms  and  conditions  of  the  plan  re- 
lating to  such  benefits  under  the  plan,  except  as  pro- 
vid(d  in  subsection  ((t).') 

(3)  in  subsection  (c) — 

(A)  by  amending  paragntjdi  (1)  to  read  as 
follows: 
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(1)  i^MAI.L  EMPLOYER  EXEMPTIOS. — 


'(A)  Ix  OENEHAL.—ThiH  section  shall  not 


apply  to  any  group  health  plan  for  any  plan 


year  of  a small  employer. 


fB)  Small  employee. — For  purposes  of 
subparagraph  (A),  the  tenn  ‘small  employer 
means,  ivith  respect  to  a calendar  gear  and  a 
plan  year,  an  employer  who  employed  an  aver- 
age  of  at  least  2 (or  1 in  the  case  of  an  employer 
residing  in  a State  that  permits  small  groups  to 
include  a single  individual)  hut  not  more  than 


50  employees  on  business  days  during  the  pre- 
ceding calendar  year.  For  purposes  of  the  pre- 
ceding sentence,  all  persons  treated  as  a single 
employer  under  suhsection  (If,  (c),  (m),  or  (o)  of 
section  414  shall  be  treated  as  1 employer  and 
nilcs  similar  to  niles  of  subparagraphs  (P>)  and 
(F)  of  section  498()l)(d)(2)  shall  apply.'’;  and 
(B)  by  strihing  paragraph  (2)  and  inseiting 
the  following: 


“(2)  Post  exemetiox. — 


“(A)  Ix  EiEXEEAL. — With  respect  to  a group 
health  plan,  if  the  application  of  this  section  to 
such  j)lan  results  in  an  increase  for  the  plan 
year  involved  of  the  actual  total  costs  (f  coverage 
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with  respect  to  tnedieaJ  and  surgical  benefits  and 
mental  health  and  substance  use  disorder  benefits 
under  the  plan  (as  determined  and  ceiiified 
under  subparagraph  ((f)  by  an  amount  that  ex- 
ceeds the  applicable  percentage  described  in  sub- 
paragraph  (B)  of  the  actual  total  plan  costs,  the 
provisions  of  this  section  shall  not  apply  to  such 
plan  during  the  following  plan  year,  and  such 
exemption  shall  apply  to  the  plan  for  1 plan 
year.  An  employer  may  elect  to  continue  to 
apply  mental  health  and  substance  use  disorder 
parity  pursuant  to  this  section  with  respect  to 
the  group  health  plan  involved  regardless  of  any 
increase  in  total  costs. 

'fB)  Applicable  percemagk. — With  re- 
spect to  a plan,  the,  applicable  percentage  de- 
scribed in  this  subparagraph  shall  be — 

‘fi)  2 percent  in  the  case  of  the  first 
plan  year  in  which  this  section  is  applied; 
and 

‘fii)  1 percent  in  the  case  of  each  sub- 
sequent plan  year. 

''((')  DETEPMLXATIOXS  by  A(TI  ABIES. — 
Determinations  as  to  increases  in  actual  costs 
under  a plan  for  purposes  of  th  is  section  .'ihall  be 
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made  and  certified  hij  a qualified  and  licensed 
aciuar'y  who  is  a member'  in  good  standing  (f  the 
Arrierican  Academy  of  Actuaries.  All  such  deter- 
minations shall  he  in  a wrdtten  r'cport  prepared 
by  the  actuar'y.  The  report,  and  all  underlying 
docurneritation  relied  upon  by  the  actuary,  shall 
he  rnairitained  by  the  group  health  plan  for  a pe- 
riod of  6 years  following  the  riotification  made 
under  subparagr'aph  (E). 

“(D)  6- MONT  1 1 DETEHMINATIONiS. — If  a 
group  health  plan  seeks  an  exemption  under  this 
paragraph,  determinations  under  subparagraph 
(A)  shall  be  made  after  such  plan  has  corriplied 
with  this  section  for  the  first  6 months  of  the 
plan  year  involved. 

“(E)  Notiek a noN. — 

“(i)  In  (GENERAL.— a group  health 
plan  that,  based  upon  a certification  de- 
scribed under  subparagraph  (((!),  qualifies 
for  an  exemption  under  this  paragraph, 
and  elects  to  irnplerncnt  the  exemption,  shall 
pr'ornptly  notify  the  Secretary,  the  apprv- 
priate  State  agencies,  and  participants  and 
beneficiaries  in  the  plan  (f  such  election. 
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‘‘(ii)  Req( urkmkxt. — A notification 
to  the  Secretary  under  clause  (i)  shall  in- 
clude— 

''(I)  a description  of  the  number 
of  covered  lives  under  the  plan  involved 
at  the  time  of  the  notification,  and  as 
applicable,  at  the  time  of  any  prior 
election  of  the  cost -exemption  under 
this  paragraph  by  such  plan; 

'fll)  for  both  the  plan  year  upon 
which  a cost  exemption  is  sought  and 
the  year  prior,  a description  of  the  ac- 
tual total  costs  of  coverage  with  respect 
to  medical  and  surgical  benefits  and 
mental  health  and  substance  use  dis- 
order benefits  under  the  plan;  and 

‘fill)  for  both  the  plan  year  upon 
which  a cost  exemption  is  sought  and 
the  year  prior,  the  actual  total  costs  of 
coverage  with  respect  to  mental  health 
and  substance  use  disorder  benefits 
under  the  plan. 

‘fiii)  ('()\Fli)KSTiALiTy.—A  notifica- 
tion to  the  Secretary  under  clause  (i)  shall 
be  confidential.  The  Secretary  shall  make 
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uvaUahle,  upon  request  and  on  not 
thpn  an  annual  basis,  an  anonymous 
itemization  of  such  notifications,  that  in- 
cludes— 


'fl)  a breakdown  of  States  by  the 
size  and  type  of  employers  submittiny 
such  notification;  and 

'fll)  a summary  of  the  data  re- 
ceived under  clause 


“(F)  AUDirP  BY  APPROPRIATE  AOEN(TES. — 
To  determine  compliance  with  this  paragraph, 
the  Secretary  may  audit  the  books  and  records  of 
a group  health  plan  relating  to  an  exemption, 
including  any  actuarial  reports  prepared  pursu- 
ant to  subparagraph  (C),  during  the  6 year  pe- 
riod following  the  notification  of  such  exemption 
under  subparagraph  (E).  A Stale  agency  receiv- 
ing a notifieation  under  subparagraph  (E)  may 
also  conduct  such  an  audit  with  respect  to  an  ex- 
emption covered  by  such  notification  A; 

(4)  in  subsection  (e),  by  striking  paragraph  (4) 
and  inserting  the  folloiving: 


f4)  Mextal  health  rexeeits. — The  ter 


m 


Inental  health  benefits'  means  benefits  ivith  respect  to 
services  for  mental  health  conditions,  as  defined  under 
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the  terms  of  the  plan  and  in  accordance  with  applica- 
ble Federal  and  State  law. 


'‘(5)  SUIiWrANCE  rsE  disorder  rexeeits. — 
The  term  'substance  use  disorder  benefits’  means  bene- 
fits with  respect  to  services  for  substance  use  dis- 
orders, as  defined  under  the  terms  of  the  plan  and  in 
accordance  with  applicable  Federal  and  State  law.”; 

(5)  by  striking  subsection  (f); 

(6)  by  striking  "mental  health  benefits”  and  in- 
setiing  "mental  health  and  substance  use  disorder 
benefits”  each  place  it  appears  in  subsections 
(a)(l)(B)(i),  (a)(1)(C),  (a)(2)(B)(i),  and  (a)(2)(C); 
and 


(7)  by  striking  "mental  health  benefits”  and  in- 
setting "mental  health  or  substance  use  disorder  bene- 
fits” each  place  it  appears  (other  than  in  any  provi- 
sion amended  by  the  previous  paragraph). 

(d)  RE(H  LATI()MS. — Not  later  than  1 year  after  the 
date  of  enactment  of  this  Act,  the  Secretaries  of  Labor, 
Health  and  Human  Sendees,  and  the  Treasury  shall  issue 
regulations  to  carry  out  the  amendments  made  by  sub- 
sections (a),  (b),  and  (c),  respectively. 


(e)  Feee(tive  Date. — 


(1)  I\  (lESERAL. — The  amendments  made  by 
this  .section  .shall  apply  with  respect  to  group  health 
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plans  for  plan  years  beginning  after  the  date  that  is 
1 year  afterythe  date  of  enactment  of  this  Act,  regard- 
less of  whether  regulations  have  been  issued  to  carry 
out  such  amendments  by  such  effective  date,  exeept 
that  the  amendments  made  by  subsections  (a)(5), 
(b)(5),  and  (c)(5),  relating  to  striking  of  certain  sun- 
set provisions,  shetll  take  effect  on  January  1,  2009. 


Special  hulk  fop  collec'tive  hahcaininc 


ACREEMENTS). — In  the  case  of  a group  health  plan 
maintained  pursuant  to  one  or  more  collective  bar- 
gaining agreements  between  employee  representatives 
and  one  or  more  employers  ratified  before  the  date  of 
the  enactment  of  this  Act,  the  amendments  made  by 
this  section  shall  not  apply  to  plan  years  beginning 
before  the  later  of — 


(A)  the  date  on  which  the  last  of  the  collec- 
tive bargaining  agreements  relating  to  the  plan 
terminates  (determined  without  regard  to  any 
extension  thereof  agreed  to  after  the  date  of  the 
enactment  of  this  Act),  or 

(B)  January  1,  2009. 

lor  purposes  of  subparagraph  (A),  any  plan  amend- 
ment made  pursuant  to  a collective  bargaining  agree- 
ment reluting  to  the  plan  which  amends  the  plan  sole- 
ly to  conform  to  any  rceiuirement  added  by  this  sec- 
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tion  shall  not  be  treated  as  a term  ination  of  such  col- 
lective bargaining  agreement. 

(f)  AssrRl\(}  CooHDlXATlox. — The  Secretarg  of 
Health  and  Human  Services,  the  Secretarg  of  Labor,  and 
the  Secretarg  of  the  Treasurg  mag  ensure,  through  the  exe- 
cution or  revision  of  an  interagencg  memorandum  of  under- 
standing among  such  Secretaries,  that — 

(1)  regulations,  ndings,  and  interpretations 
issued  bg  such  Secretaries  relating  to  the  same  matter 
over  ivliich  two  or  more  such  Secretaries  have  respon- 
sibilitg  under  this  section  (and  the  amendments  made 
bg  this  section)  are  administered  so  as  to  have  the 
same  effect  at  all  times;  and 

(2)  coordination  of  policies  relating  to  enforcing 
the  same  reijuirements  through  such  Secretaries  in 
order  to  have  a coordinated  enforcement  strategg  that 
avoids  duplication  of  enforcement  effoiis  and  assigns 
priorities  in  enforcement. 

(g)  rioxFOHMixa  (U.krk'al  Amexdmkxtr. — 

(1)  EH  ISA  iiKAjgxa. — 

(A)  Ix  (iKXKRAL. — The  heading  of  section 

712  of  the  Emplogee  Retireonent  Incotne  Securitg 

Act  of  1974  is  amended  to  read  as  follows: 
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1 “SEC.  712.  PARITY  IN  MENTAL  HEALTH  AND  SUBSTANCE 

2 US^  DISORDER  BENEFITS.” 

3 (B)  Clerical  amendment. — The  table  of 

4 contents  in  section  1 of  such  Act  is  amended  hy 

3 striking  the  item  relating  to  section  712  and  in- 

3 serting  the  following  new  item: 


Sec.  /12.  I aritj/  in  nientol  health  and  substance  use  disorder  benefits.” . 


1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


(2)  PHhA  iieadinCj. — The  heading  of  section 
2705  of  the  Public  Health  Service  Act  is  amended  to 
read  as  follows: 

“SEC.  2705.  PARITY  IN  MENTAL  HEALTH  AND  SUBSTANCE 
USE  DISORDER  BENEFITS.” 

(3)  IRC  HEADING. — 

(A)  In  GENERAL. — The  heading  of  section 
9812  of  the  Internal  Revenue  Code  of  1986  is 
amended  to  read  as  follows: 

*SEC.  9812.  PARITY  IN  MENTAL  HEALTH  AND  SUBSTANCE 
USE  DISORDER  BENEFITS.” 

(B)  Clerical  amendment. — Tlw  table  of 
sections  for  subchapter  B of  chapter  100  of  such 
Code  is  amended  by  striking  the  itemi  relating  to 
section  9812  and  inserting  the  following  new 
item: 


n 


Sec. 


Parity  in  mental  heidth  and  substance  use  disorder  benefits.”. 
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(h)  (tAO  Study  ox  ('overaok  axd  PJxiTJhsiox  of 
Mfxtal  IIfaltii  axd  Sijbstax('f  Csf  Disorder  Diao- 


XOSES. — 

(1)  Ix  OKXFRAL. — The  Comptroller  (rcneral  of 
the  United  States  shall  eonduet  a studi)  that  analyzes 
the  specific  rates,  patterns,  and  trends  in  coverage 
and  exclusion  of  specific  mental  health  and  substance 
use  disorder  diagnoses  bg  health  plans  and  health  in- 
surance. The  study  shall  include  an  analysis  of — 

(A)  specific  coverage  rates  for  all  mental 
health  conditions  and  substance  use  disorders; 

(B)  which  diagnoses  are  most  commonly 
covered  or  exeluded; 

(U)  whether  implementation  of  this  Act  has 
affected  trends  in  coverage  or  exclusion  of  such 
diagnoses;  and 

(D)  the  impact  of  covering  or  excluding  spe- 
cific diagnoses  on  pariicipants'  and  enrollees' 
health,  their  health  care  coverage,  and  the  costs 
of  delivering  health  care. 

(2)  Hfrorts. — Xot  later  than  3 years  after  the 
date  of  the  enactment  of  this  Act,  and  2 years  after 
the  date  of  submi.'^sion  the  first  repoti  under  this 
paragraph,  the  Uomptroller  (hneral  shall  submit  to 


HR  1424  EAS 


337 


1 Congress  a report  on  the  results  of  the  study  con- 

2 ducted  unde^  paragraph  (1). 

3 TITLE  VI— OTHER  PROVISIONS 

4 SEC.  601.  SECURE  RURAL  SCHOOLS  AND  COMMUNITY  SELF- 

5 DETERMINATION  PROGRAM. 

6 (a)  Reautiiorization  of  the  Secure  Rural 

7 Schools  and  Communuin  SELE-DErERMiNAriON  Act  oe 

8 2000. — The  Secure  Rural  Schools  and  Community  Self-De- 

9 termination  Act  of  2000  (16  IJ.S.C.  500  note;  Public  Law 

10  106-393)  is  amended  by  striking  sections  1 thro'iigh  403 

11  and  inserting  the  follo  wing: 

1 2 ^^SECTION  1.  SHORT  TITLE. 

13  ‘‘This  Act  may  be  cited  as  the  ‘Secure  Rural  Schools 

14  and  Community  Self-Determination  Act  of 2000’. 

15  ‘‘SEC.  2.  PURPOSES. 

‘'The  purposes  of  this  Act  are — 

“(1)  to  stabilize  and  transition  payenents  to 
cou  nties  to  provide  funding  for  schools  and  roads  that 
supplements  other  avaihible  funds; 

(2)  to  fnake  additional  investments  in,  and  cre- 
ate additional  employment  opporiunities  through, 
projects  that — 

“(A)(i)  miprove  the  maintenayice  of  existing 
infrastriichire; 


16 

17 

18 

19 

20 
21 
22 

23 

24 


•HR  1424  EAS 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


888 

''(ii)  impUinenf  stewardship  objectives  that 
enhance  forest  eeosijstems;  and 

“(Hi)  restore  and  improve  land  health  and 
water  qualitij; 

“(B)  enjoy  broad-based  support;  and 
“((j  have  objectives  that  )nay  include — 

“09  road,  trail,  and  infrastructure 
maintenance  or  obliteration; 

“(ii)  soil  productivity  improvement; 
“(Hi)  improvements  in  forest  ecosystem 
health; 

“(iv)  watershed  restoration  and  main- 
tenance; 

“(v)  the  restoration,  maintenance,  and 
improvement  of  wildlife  and  fish  habitat; 

“(vi)  the  control  of  noxious  and  exotic 
weeds;  and 

“(vH)  the  reestablishment  of  native  spe- 
cies; and 

“(3)  to  improve  cooperative  relationships 
amo)iy — 

“OU  tJu  people  that  use  and  care  for  Fed- 
end  land;  and 

‘Y/0  fJu  a(je)\cies  Had  )nanaye  the  Federal 

land. 
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“SEC.  3.  DEFINITIONS. 


''In  th  is  Act ^ 

“(l)  Amviated  HU  ark. —The  term  ‘adjusted 
share’  means  the  number  equal  to  the  quotient  oh- 
tained  by  dividing — 

"(A)  the  nmnber  equal  to  the  quotient  ob- 
tained by  dividing — 

"(i)  the  base  sheire  for  the  eligible  coun- 
ty; by 


"(ii)  the  incmne  adjustment  for  the  eli- 
gible county;  by 

"(B)  the  number  equal  to  the  sum  of  the 
quotients  obtained,  under  subparagraph  (A)  and 
paragraph  (8)  (A)  for  all  eligible  counties. 

(2)  Base  share. — The  term  ‘base  share’  means 
the  number  equal  to  the  average  of — 

"(A)  the  quotient  obtained  by  dividing — 

"(i)  the  number  of  acres  of  Federal 
land  described  in  paragraph  (7)  (A)  in  each 
eligibU  county;  by 

"(ii)  the  total  number  acres  of  Federal 
land  in  all  eligibU  counties  in  all  eligible 
States;  and 

“(B)  the  quotient  obtained  by  dividing — 

"(i)  the  amount  equal  to  the  average  of 
the  3 highest  25-percent  payments  and  safe- 
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fij  net  })(Uf)nenf^  tnadc  to  each  elif/ible  State 
for  each  eligible  count g during  the  eligi- 
bilitg  period;  bg 

‘fii)  the  amount  equal  to  the  sion  of 
the  amoiDits  ealeulated  under  clause  (i)  and 
paragraph  (f))(I>)(i)  for  all  eligible  counties 
in  all  eligible  States  during  the  cligibilitg 
period. 

'fs)  CorxTY  rAYMKXT. — The  term  'count g pag- 
menf  means  the  pagment  fo)-  an  eligible  eountg  eal- 
c u la  ted  u / / de ) ■ see  t ion  101  (b) . 

"(4)  Elioiiilk  ('orxTY. — The  term  'eligible 
eountg'  means  ang  eountg  that — 

"(A)  contains  Federal  land  (as  defined  in 
paragraph  (7));  and 

"(B)  elects  to  receive  a share  of  the  State 
pagment  or  the  eountg  pagment  under  section 
102(b). 

"(5)  Elkuiulity  pehioi). — Th(  term  'cligibilitg 
period'  means  fiscal  gear  1986  through  fiscal  gear 
1999. 

"(6)  Elioibiji  state. — The  term  'eligible  State' 
ineans  a State  or  territorg  of  tin  Ibiited  States  that 
received  a 25-})ereent  paginent  for  1 or  )nore  fiscal 
gears  of  the  eligibiliti)  period. 
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"(7)  Fe 
means — / 


DEHAL  LAND. — TJie  term  ^Federal  land’ 


(A)  land  within  the  National  Forest  Sys- 
tem, as  defined  in  section  11(a)  of  the  Forest  and 
Rangeland  Renewable  Resources  Planning  Act  of 
1974  (16  U.S.C.  1609(a))  exdiisive  of  the  Na- 
tional Grasslands  and  land  utilization  projects 
designated  as  National  Grasslands  administered 
pursuant  to  the  Act  of  July  22,  1937  (7  U.S.C. 
1010-1012);  and 

fB)  such  portions  of  the  revested,  Oregon 
and  California  Railroad  and  reconvey ed  Coos 
Bay  Wagon  Road  grant  land  as  are  or  may 
hereafter  come  under  the  jurisdiction  of  the  De- 
partment of  the  Interior,  which  have  heretofore 
or  may  hereafter  he  classified  as  timberlands, 
and  power-site  land  valuable  for  timber,  that 
shall  be  managed,  except  as  provided  in  the 
former  section  3 of  the  Act  of  August  28,  1937 
(50  Stal.  875;  43  U.S.C.  1181c),  for  permanent 
forest  production. 


'f8)  50-PEErENT  ADJVWLED  SHARE. — The  term 


50-percent  adjusted  share’  means  the  number  e(pial  to 
the  (luolient  obtained  by  dividing — 
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''(A)  the  inonber  C(jU(}l  to  th(  quotient  ob- 


tained by  dividing- 


''(i)  the  dO-pereent  base  share  for  the 
eligible  eounty;  by 

‘fii)  the  ineome  adjustment  for  the  eli- 
gible eounty;  by 

'‘(IV  the  number  equal  to  the  sum  of  the 
quotients  obtained  under  subparagraph  (A)  and 
paragraph  (1)(A)  for  all  eligible  eounties. 

"(9)  50-Ph:R(l^:NT  liAt^E  AIIARK. — The  term  '50- 
pereent  base  shared  means  the  number  equal  to  the  av- 
erage of — 


"(A)  the  quotient  obtained  by  dividing — 

"(i)  the  number  of  aeres  of  Federal 
land  deseribed  in  paragraph  (7)(B)  in  eaeh 
eligible  eounty;  by 

"(ii)  the  total  number  aeres  of  Federid 
land  in  all  eligible  eounties  in  all  eligible 
States;  (Did 

"(B)  the  (pwtient  obtained  by  dividing — 

"(i)  the  amount  equal  to  the  average  of 
the  3 highest  50-pereent  paipnents  made  to 
eaeh  eligible  eounty  during  the  eligibility 
period;  by 
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''(ii)  the  amount  equal  to  the  sum  of 
the  amounts  cakulated  under  clause  (i)  and 
paragraph  (2)(B)(i)  for  eill  eligible  counties 
in  all  eligible  States  during  the  eligibilitg 
period. 

‘fio)  50- PERCE  AT  PAYMENT. — The  term  '50- per- 
cent pay  men  f means  the  payment  that  is  the  sum  of 
the  50-percent  share  otherwise  paid  to  a county  pur- 
suant to  title  II  of  the  Act  of  August  28,  1937  (chap- 
ter 876;  50  Stat.  875;  43  U.S.C.  1181f),  and  the  pay- 
ment made  to  a county  pursuant  to  the  Act  of  May 
24,  1939  (chapter  144;  53  Stat.  753;  43  U.S.C.  1181f- 
1 et  seep). 

"(11)  Full  evnding  amount. — The  term  full 
funding  amount’  means — 


"(A)  $500,000,000  for  fiscal  year  2008;  and 
"(B)  for  fiscal  year  2009  and  each  fiscal 
year  thereafter,  the  amount  that  is  equal  to  90 
percent  of  the  full  funding  amount  for  the  fere- 
ceding  fiscal  year. 


I N(T )ME  1 D.J ( TMENT. — The 


term 


'income 


adjustmenf  means  the  square  of  the  quotient  obtained 
by  dividing — 


"(A)  the  per  capita  personal  income  for 
each  eligible  county;  by 
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the  ineduni  per  capita  per^ouaJ  income 
of  all  el i()ihle  co uni ies. 

'did)  Per  ('APITA  EEER()^AL  IM'OME. — The 


term  'per  capita  perHonat  income’  jneaiis  the  most  re- 
cent per  capita  personal  income  data,  as  determined 
hij  the  Bureau  of  Economic  Analpsis. 


"(14)  Bafety  xet  lewMEXTS. — The  term  'safety 
net  payments’  means  the  special  payment  ainounts 
paid  to  States  and  counties  required  by  section  13982 
or  13983  of  the  Omnibus  Budget  Reconciliation  Act 
of  1993  (Public  Law  103-66;  16  U.S.(\  500  note;  43 
r.S.(\  1181fnote). 


a 


(15)  Sej'UETAEY  coxi'ERXED. — The  term  ‘Sec- 


retary concerned’  means — 

"(A)  the  Secretary  of  Agriculture  or  the  des- 
ignee of  the  Secretary  of  Agriculture  with  respect 
to  the  Fedcnd  land  described  in  paragraph 

(7)(A);  and 

"(B)  the  Secretary  of  the  Interior  or  the  des- 
ignee of  the  Secretary  of  the  Interior  with  respect 
to  the  Feder(d  land  described  in  paragraph 


(7)(B). 

"(16)  State  raymext. — The  term  'State  pay- 
mod'  means  the  paifinent  for  an  eligible  St(de  cal- 
culated }(nder  section  101(a). 
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8 


''(17)  2 5- PE R(' ENT  PAYMENT. — The  term  ‘25-per- 


cent paijmeuf  means  the  payment  to  States  required 
by  the  sixth  paragraph  under  the  heading  of  ‘FOR- 
EST SERVICE’  in  the  Act  of  May  28,  1908  (35  Stat. 
260;  16  U.S.C.  500),  and  section  13  of  the  Act  of 
March  1,  1911  (36  Stat.  963;  16  U.S.C.  500). 

“TITLE  I— SECURE  PAYMENTS 
FOR  STATES  AND  COUNTIES 


9 CONTAINING  FEDERAL  LAND 


10  “SEC.  101.  SECURE  PAYMENTS  FOR  STATES  CONTAINING 

1 1 FEDERAL  LAND. 


12 

13 


"(a)  State  Payment.— For  each  of  fiscal  years  2008 
th  rough  2011,  the  Secretary  of  Agriculture  shall  caleulate 


14  for  each  eligible  State  an  ammint  equal  to  the  sum  of  the 

15  products  obtained  by  multiplying — 


16 

17 


"(1)  the  adjusted  share  for  each  eligible  county 
within  the  eligible  State;  by 


(^)  Ibe  full  funding  amount  for  the  fiscal  year. 

1 9 “(b)  County  Pa  YMENT.—For  each  of  fiscal  years  2008 

20  through  2011,  the  Secretary  of  the  Interior  shall  caleulate 


21  for  each  eligible  county  that  received  a 50-percent  paqment 

22  dunng  the  eligibility  period  an  amount  equal  to  the  product 

23  obtained  by  multiplying — 


24 


"(1)  the  50-percent  adjusted  share  for  the  eligible 


25  county;  by 
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‘'(2)  the  full  funding  (unounf  for  the  fiscal  year. 


“SEC.  102.  PAYMENTS  TO  STATES  AND  COUNTIES. 

'fa)  Paymeyt  Amoints. — Except  as  provided  in  sec- 
tion 103,  the  Secretary  of  the  Treasury  shall  pay  to — 

'fl)  a State  or  territory  of  the  United  States  an 
amount  equal  to  the  sum  of  the  amounts  elected  under 
subsection  (h)  by  each  county  within  the  State  or  ter- 
ritory for — 


'fA)  if  the  county  is  eligible  for  the  2 5- per- 
cent payment,  the  share  of  the  25-percent  pay- 


ment; or 

‘fB)  the  share  of  the  State  payment  of  the 
eligible  county;  and 

'f2)  a county  an  amount  equal  to  the  amount 
elected  under  subsection  (b)  by  each  county  for — 

'fA)  if  the  county  is  eligible  for  the  50-per- 
cent payment,  the  50-percent  payment;  or 

‘fB)  the  county  payment  for  the  eligible 


county. 

'fb)  Elfa'TIox  To  Rfa'fjve  Paymfat Amouxt. — 

'fl)  EIAATIOX;  SUFMISSIOX  OF  hAASULTS. — 

'fA)  tx  (iFXFFAL. — The  election  to  receive 
a share  of  the  State  payment,  the  county  pay- 
)nent,  a share  of  the  State  payment  (u^d  the 
county  payment,  a share  of  the  25-percent  pay- 
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ynent,  the  50-percent  payment,  or  a share  of  thr 
25-perc£nt  payment  and  the  50-percent  payment, 
as  applicahle,  shall  he  made  at  the  discretion  of 
each  affected  county  by  August  1,  2008  (or  as 
soon  thereafter  as  the  Secretary  conceTned  deter- 
mines is  practicahle),  and  August  1 of  each  sec- 
ond fiscal  year  thereafter,  in  accordance  with 
paragraph  (2),  and  transmitted  to  the  Secretary 
concerned  by  the  Go  vernor  of  each  eligible  State. 

“(B)  Failure  ro  tkanismit. — If  an  elec- 
tion for  an  affected  county  is  not  transmitted  to 
the  Secretary  concerned  by  the  date  specified 
under  subparagraph  (A),  the  affected  county 
shall  be  considered  to  have  elected  to  receive  a 
share  of  the  State  payment,  the  county  payment, 
or  a share  of  the  State  payment  and  the  county 
payment,  as  applicahle. 

“(2)  Duration  op  PLKcnoN. — 

“(A)  In  oeneral. — A county  election  to  re- 
ceive a share  of  the  25-percent  payment  or  50- 
percent  payment,  as  applicable,  shall  be  effective 
for  2 fiscal  years. 

“(B)  Full  eundino  amount. — If  a county 
elects  to  receive  a share  of  the  State  payment  or 
the  county  payment,  the  election  shall  be  effective 
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for  oil  subsequent  fiscal  years  fhrouqh  fiscal  year 
2011. 


“(3)  HoiiU'K  OF  FAYMFST  AMorxTF. — The  pay- 
ment to  an  eliyibk  State  or  eligible  county  under  this 
section  for  a fiscal  year  shall  be  derived  from — 

'fA)  any  amounts  that  are  appropriated  to 
carry  out  this  Act; 

any  revenues,  fees,  penalties,  or  mis- 
cellaneous receipts,  exclusive  of  deposits  to  any 
relevant  trust  fund,  special  account,  or  perma- 
nent operating  funds,  received  by  the  Federal 
(jovernment  from  activities  by  the  Bureau  of 
Land  Management  or  the  Forest  Service  on  the 
applicable  Federal  land;  and 

'fC)  to  the  extent  of  any  shoiifall,  out  of 
any  amounts  in  the  Treasury  of  the  United 
States  not  otherwise  appropriated. 


‘(c)  DISTRIIU'TIOX  a.\i>  Fxpfxditvrf  of  Fay- 


MFNTS. — 


“(1)  Diftiuhvtios  mftiioi). — ^.-1  state  that  re- 
ceives a payment  under  subsection  (a)  for  Federal 
land  described  in  .section  3(7) (A)  .sJadl  distribute  the 
appropriate  payment  amount  a}nong  the  appropriate 
counties  in  the  State  in  accordance  with — 
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‘YAJ  the  Act  of  May  23,  1908  (16  U.S.C. 
500);  mid 

“(B)  section  13  of  the  Act  of  March  1,  1911 
(36  Stat.  963;  16  U.S.C.  500). 

“(2)  Expenditure  purposes. — Subject  to  sub- 
section (d),  payments  received  by  a State  under  sub- 
section (a)  and  distributed  to  counties  in  accordance 
with  paragraph  (1)  shall  be  expended  as  required  by 
the  laws  referred  to  in  paragraph  (1). 

“(d)  Expenditure  Rules  for  Eligible  Coun- 
ties.— 


“(1)  Allocations.- 


“(A)  Use  oe  portion  in  same  manner  as 

25-PERCENT  PAYMENT  OR  50-PERCENT  PAYMENT 


APPLICABLE. — Except  as  provided  in  para- 
graph (3)(B),  if  an  eligible  county  elects  to  re- 
ceive its  share  of  the  State  payment  or  the  coun- 


ty payment,  not  less  than  80  percent,  but  yiot 
more  than  85  percent,  of  the  finds  shall  be  ex- 
pended in  the  same  manner  in  which  the  25-per- 
cent payments  or  50-percent  payment,  as  appli- 
cable, are  required  to  be  expended. 


fB)  Election  /Lv  to  use  of  balance.- 


Except  as  provided  in  subparagraph  (C),  an  eli- 
gible county  shall  elect  to  do  1 or  more  ofthcfol- 
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U)U'in(f  with  the  balance  of  anif  funds  not  ex- 
pended pursuant  to  subparagraph  (A): 

‘fi)  Reserve  ang  poRion  of  the  balance 
for  projects  in  accordance  with  title  11. 

'fii)  Reserve  not  more  than  7 percent 
of  the  tot(d  share  for  the  eligible  count g of 
the  State  pagment  or  the  count g pagment 
for  projects  in  accordance  with  title  III. 

'‘(Hi)  Return  the  poriion  of  the  balance 
not  reserved  under  clauses  (i)  and  (ii)  to  the 
Treasurg  of  the  United  States. 

“((j  UorxTiEs  WITH  modest  distribe- 


Tioxs. — In  the  case  of  each  eligible,  countg  to 
which  more  than  $100,000,  but  less  than 
$350,000,  is  distributed  for  ang  fiscal  gear  pur- 
suant to  either  or  both  of  paragraphs  (1)(B)  and 
(2)(B)  of  subsection  (a),  the  eligible  countg,  with 
respect  to  the  balance  of  ang  funds  not  expended 
pursuant  to  subparagraph  (A)  for  that  fiscal 
gear,  shall — 

“(i)  reserve  ang  portion  of  the  balance 


for 


“(I)  carrging  out  projects  under 
title  II; 
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''(II)  carrying  out  projects  under 
/ title  III;  or 

"(III)  a coynbination  of  the  pur- 
poses described  in  subclauses  (I)  and 
(II);  or 

"(ii)  return  the  poyiion  of  the  balance 
not  reserved  under  clause  (i)  to  the  Treas- 
ury of  the  United  States. 

"(2)  Distribution  of  funds. — 

"(A)  In  general. — Funds  reserved  by  an 
eligible  county  under  subparagraph  (B)(i)  or 
(C)(i)  of  paragraph  (1)  for  carrying  out  projects 
under  title  II  shall  be  deposited  in  a special  ac- 
count in  the  Treasury  of  the  United  States. 

"(B)  Availability. — Amounts  deposited 
under  subparagraph  (A)  shall — 

"(i)  be  available  for  expenditure  by  the 
Secretary  concerned,  without  furiher  appro- 
priation; and 

"(ii)  reyyiain  available  until  expended 
in  accordance  with  title  II. 

"(3)  Eleution. — 

"(A)  Notifiua tion. — 

"(i)  In  general. — ^.1^^  eligible  county 
shall  notifif  the  Secretary  concerned  of  an 
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election  hij  the  elujible  eounfi/  under  fJjis 
subsection  not  later  than  September  30, 
2008  (or  as  soon  thereafter  as  the  Seeretari) 
concerned  deter}}} i)ies  is  j))-aetieable),  and 
each  Septe}}}ber  30  theo'cafter  for  each  suc- 
ceeding fiscal  gear. 


'‘(ii)  Failure  to  ele(T. — Except  as 
p}'ovided  i}}  s\d)pa}'ag}‘aph  (B),  if  the  eligi- 
ble countg  fails  to  inake  an  election  bg  the 
date  specified  in  clause  (i),  the  eligible 
countg  shall — 

'‘(1)  be  conside}-ed  to  have  elected 
to  expend  85  j)e}Tent  of  the  funds  in 
aceo}'da}}ee  ivith  })a}‘ag}'aph  (1)(A);  and 
'dll)  }'etu}‘}}  the  balance  to  the 
Ib'casurg  of -the  United  States. 
Fouxties  with  .mlxor  distrihu- 
Tioxs. — In  the  ease  of  each  eligible  count  if  to 
which  less  tha}i  $100,000  is  dist}'ibuted  for  ang 
fiscal  gear  pu}'sua}}t  to  either  or  both  of  pa}'a- 
(f}'aphs  (1)(I>)  (Old  (2)(1>)  of  s}d)seetio}\  (a),  tlu 
eligible  eoinitg  }nag  elect  to  expend  all  the  funds 
in  the  sione  }nanner  in  which  the  25-pe}vent 
pag}}}e}}ts  or  50-pe}Te}if  })ag}}}ents,  as  aj)j)lie(d)l(, 
(O'c  }r(fui}'ed  to  be  expe}ided. 
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(e)  Time  foh  Payment. — The  payinents  required 
undei  this  section  for  a fiscal  year  shall  he  made  as  soon 
as  practicable  after  the  end  of  that  fiscal  year. 

“SEC.  103.  TRANSITION  PAYMENTS  TO  STATES. 

‘fa)  Definitions.— In  this  section: 

(1)  Adjusted  amount. — The  term  ‘adjusted 
amount’  means,  with  respect  to  a covered  State — 

“(A)  for  fiscal  year  2008,  90  percent  of— 

“(i)  the  sum  of  the  amounts  paid  for 
fiscal  year  2006  under  section  102(a)(2)  (as 
in  effect  on  September  29,  2006)  for  the  eli- 
gible counties  in  the  covered  State  that  have 
elected  under  section  102(b)  to  receive  a 
share  of  the  State  payment  for  fiscal  year 
2008;  and 

“(ii)  the  sum  of  the  amounts  paid  for 
fiscal  year  2006  under  section  103(a)(2)  (as 
in  effect  on  September  29,  2006)  for  the  eli- 
gible counties  in  the  State  of  Oregon  that 
have  elected  under  section  102(b)  to  receive 
the  coun  ty  payment  for  fiscal  year  2008; 

^fP)  for  fiscal  year  2009,  81  percent  of- — 

“(i)  the  sum  of  the  amounts  paid  for 
fiscal  year  2006  under  section  102(a)(2)  (as 
in  effect  on  September  29,  2006)  for  the  eli- 
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gihle  counties  in  the  covered  State  that  have 
elected  under  section  102(1))  to  receive  a 
share  of  the  State  paijment  for  fiscal  year 
2009;  and 

‘fii)  the  sum  of  the  amounts  paid  for 
fiscal  year  2006  under  section  lOS(a)(2)  (as 
in  effect  on  September  29,  2006)  for  the  eli- 
yihle  counties  in  the  State  of  Oregon  that 
hare  elected  under  section  102(b)  to  receive 
the  county  payment  for  fiscal  year  2009; 
and 

''((d  for  fiscal  year  2010,  73  percent  of — 

‘fi)  the  sutn  of  the  amounts  paid  for 
fiscal  year  2006  under  section  102(a)(2)  (as 
in  effect  on  September  29,  2006)  for  the  eli- 
gible counties  in  ihe  covered  State  that  have 
elected  under  section  102(b)  to  receive  a 
share  of  the  State  payment  for  fiscal  year 
2010;  and 

“(ii)  the  sum  of  the  amounts  paid  for 
fiscal  year  2006  unde)-  section  103(a)(2)  (as 
in  effect  on  Septen)ber  29,  2006)  for  the  eli- 
gible counties  in  the  State  of  Oregon  that 
have  elected  under  section  102(b)  to  }-eccive 
the  cou)ity  pa  y)nent  for  fiscal  year  2010. 
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2 
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'(2)  Covered  t<TATE. — The  term 


'covered  State' 


means  each'ofthe  States  of  California,  Loiiisiana,  Or- 
egon, Pennsylvania,  South  Carolina,  South  Dakota, 
Texas,  and  Washington. 


"(h)  Transition  Payment^.-— For  each  of  fiscal  years 


6 2008  through  2010,  in  lieu  of  the  payment  amounts  that 
1 otherwise  would  have  been  made  under  paragraphs  (1)(B) 

8 and  (2)(B)  qf  section  102(a),  the  Secretary  of  the  Treasury 

9 shall  pay  the  adjusted  amount  to  each  covered  State  and 


10  the  eligible  counties  within  the  covered  State,  as  applicable. 

11  "(c)  Distribution  oe  Adjusted  Amount. — Except 

12  as  provided  in  subsection  (d),  it  is  the  intend  of  Congress 

13  that  the  method  of  distributing  the  payments  under  sub- 

14  section  (h)  among  the  cou  nties  in  the  covered  States  for  each 

15  of  fiscal  years  2008  through  2010  be  in  the  same  proportion 

16  that  the  payments  were  distributed  to  the  eligible  counties 

1 7 in  fiscal  year  2006. 


18  "(d)  Distribution  of  Payments  in  California. 

19  Tlw  following  payments  shall  be  distributed  among  the  eli- 

20  gible  counties  in  the  State  of  California  in  the  same  propor- 

21  tion  that  payments  under  section  102(a)(2)  (as  in  effect  on 

22  September  29,  2006)  were  distributed  to  the  eligible  counties 
2 3 fo  r fisca  I yea  r 200 6: 


24 


(1)  Payments  to  the  State  of  (Idifornia  under 


25  subsection  (b). 
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‘'(2)  Thf  shifres  of  the  elUjihle  counties  of  the 
State  paiftnent  for  California  under  section  102  for 
fiscal  ijcar  2011. 

'fe)  Trkatmest  of  Paymfxtr. — For  purposes  of  this 
Act,  anij  paprnent  made  under  subsection  (1))  'diall  he  con- 
sidered to  he  a paifnient  made  under  section  102(a). 

‘‘TITLE  II— SPECIAL  PROJECTS 
ON  FEDERAL  LAND 


“SEC.  201.  DEFINITIONS. 


“In  this  title: 

“(1)  Pahtk'IPATISO  ('orxTY. — The  term  ‘par- 
tici})atin(j  countif  means  an  eligihle  count g that  elects 
undo'  scctio))  102(d)  to  expend  a podion  of  the  Fed- 
end  funds  received  under  section  102  in  accordance 
with  this  title. 

“(2)  Pfo.ifj'T  fi  nds.— The  term  'project  funds' 
mea)is  (dl  funds  an  eligihle  countg  eleets  under  section 
102(d)  to  reserve  for  expenditure  in  accordance  with 
this  title. 


“(3)  PFSOUFd^:  .XDVISORY  ('OMMITTFF. — The 
tern)  hr.source  advi.sorg  co))}n)ittee'  )nea))s — 

“(A)  an  advisorg  cominittee  established  hg 
the  Secretarg  concerned  under  section  205;  or 
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i) 

S D I 


3 


2 


(B)  an  advisory  committee  determined  by 
the  Secretary  concerned  to  meet  the  requirements 
of  section  205. 


4 


5 'resource  management  plan'  means — 

6 "(A)  a land  use  plan  prepared  by  the  Bu- 

1 reau  of  Land  Management  for  units  of  the  Fed- 

8 eral  land  described  in  section  3(7)(B)  pursuant 

9 to  section  202  of  the  Federal  Land  Policy  and 

10  Managenmit  Act  of  1976  (43  U.S.C.  1712);  or 

^ ^ lond  and  resource  management  plan 

Prepared  by  the  Forest  Service  for  units  of  the 
h^otional  Forest  System  pursuant  to  section  6 of 

14  the  Forest  and  Rangeland  Renewable  Resources 

15  Planning  Act  of  1974  (16  U.S.C.  1604). 

16  “S£'C.  202.  GENERAL  LIMITATION  ON  USE  OF  PROJECT 

17  FUNDS. 

18  "(a)  LiMiTATl()N.~Praject  funds  shall  be  expended 

19  solely  on  projects  that  meet  the  requirements  of  this  title. 

20  ‘'(1))  Authorized  Uses.— Project  funds  may  be  used 

21  by  the  Secretary  concerned  for  the  purpose  of  entering  into 

22  and  implementing  cooperative  agreements  with  willing 

23  Federal  agencies,  State  and  local  governments,  private  and 

24  nonprofit  entities,  and  landowners  for  protection,  restora- 

25  tion,  and  enhancement  of  fish  and  ivildlife  habitat,  and 
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other  resource  objectives  consistent  with  the  purposes  of  this 
Act  on  Federal  land  and  on  non-Federal  land  where  projects 
would  benefit  the  resources  on  Federal  land. 

“SEC.  203.  SUBMISSION  OF  PROJECT  PROPOSALS. 


'fa)  SvieMissiox  of  Phojeft  Proposals  to  I^E('- 


RETANY  ( 7>AY 'ERNE I). — 


'fl)  Projects  funded  tway;  project 
FUNDS. — Not  later  than  September  30  for  fiscal  year 
2008  (or  as  soon  thereafter  as  the  Secretary  concerned 
detennines  is  practicable),  and  each  September  30 
thereafter  for  each  succeeding  fiscal  year  through  fis- 
cal year  2011,  each  resource  advisory  committee  shall 
submit  to  the  Secretarjj  corweriied  a description  of 
any  projects  that  the  resource  advisoruj  committee  prv- 
poses  the  Secretar'y  underiake  using  any  prcject  funds 
resencd  by  eligible  counties  in  the  area  in  which  the 
resource  advisor'y  committee  has  geographic  jurisdw- 
tion. 


‘f2)  Projects  funded  usino  other  funds. — 
.1  resource  advisor'y  committee  may  submit  to  the  Sec- 
retary concerned  a description  of  any  pt'ojects  that  the 
committee  preposes  the  Secretary  underiake  using 
funds  fi'orn  State  or  local  gover'nrnents,  or  fivrn  the 
pr'ivate  sector',  other  than  pr'oject  funds  and  funds  ap- 
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propriated  and  otherwise  available  to  do  similar 


work.  y 


‘‘(3)  Joint  PROjiijiYS. — PaHicipafing  counties 
or  other  persons  may  propose  to  pool  project  funds  or 
other  funds,  described  in  paragraph  (2),  and  jointly 
propose  a project  or  group  of  projects  to  a resource 
advisory  committee  established  under  section  205. 

'fb)  Required  I)es(tiiptk)n  oe  Projects. — In  sub- 
mitting proposed  projects  to  the  Secretary  concerned  under 
subsection  (a),  a resource  advisory  committee  shall  include 


in  the  description  of  each  proposed  project  the.  following  in- 
formation: 


(1)  TJw  purpose  of  the  project  and  a description 
of  how  the  project  will  meet  the  purposes  of  th  is  title. 
‘f2)  TJw  an  ticipated  duration  of  the  project. 

‘fS)  TJw  anticipated  cost  of  the  project. 

“(4)  TJw  proposed  source  of  funding  for  the 
project,  wJwtJwr  project  funds  or  other  funds. 

‘‘(5) (A)  Expected  outcomes,  including  how  the 
project  will  meet  or  exceed  desired  ecological  condi- 
tions, maintenance  objectives,  or  stewardship  objec- 
tives. 


'fP)}  .4//  estimate  of  the  amoiuit  of  any  timber, 
forage,  and  other  commodities  and  other  economic  ac- 
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fivity,  including  jobs  generated,  if  any,  anticipated  as 
paoi  of  the  project. 

'f6)  .4  detaiJed  monitoring  plan,  including  fund- 
ing needs  and  sources,  that — 

‘fA)  tracks  and  identifies  the  positive  or 
negative  impacts  of  the  project,  implementation, 
and  provides  for  validation  monitoring;  and 

‘fB)  includes  an  assessment  of  the  fol- 
lowing: 

“(i)  Whether  or  not  the  project  met  or 
exceeded  desired  ecological  conditions;  cre- 
ated local  employment  or  training  opportu- 
nities, including  summer  youth  jobs  pro- 
grams such  as  the  Youth  Consenmtion 
Corps  where  appropriate. 

'fii)  Wlwther  the  project  improved  the 
use  of,  or  added  value  to,  any  products  re- 
moved from  land  consistent  with  the  pur- 
poses of  this  title. 

“(7)  An  assessment  that  the  project  is  to  be  in 
the  public  interest. 

‘fc)  ArriioiuzKi)  Phojeh's. — Projects  proposed 
under  .subsection  (a)  shall  be  consistent  with  section  2. 
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“SEC.  204.  EVALUATION  AND  APPROVAL  OF  PROJECTS  BY 
SECRETARY  CONCERNED. 

(d)  (OVDTflOXS  FOR  APPROVAL  OP  PROPOSED 
Projp('T. — Tl\(  Secretarij  concerned  rnaij  make  a decision 
to  approve  a project  submitted  by  a resource  advisory  com- 


nottee  under  section  203  only  if  the  proposed  project  satis- 
fies each  of  the  follo  wing  conditions: 

'fl)  The  project  complies  with  all  applicable 
Federal  laws  (including  regulations). 


“(2)  The  project  is  consistent  with  the  applicable 
resource  management  plan  and  with  any  watershed 
or  subsecpient  plan  developed  pursuant  to  the  resource 


management  plan  and  approved  by  the  Secretary 
concerned. 


“(3)  The  project  has  been  approved  by  the  re- 
source advisory  committee  in  accordance  with  section 
2():i,  including  the  procedures  issued  under  subsection 
(e)  of  that  section. 

(4)  A project  description  has  been  submitted  by 
the  resource  advisory  committee  to  the  Secretary  con- 
cerned in  accordance  with  section  203. 

'd'd)  The  project  will  improve  the  maintenance  of 
e.nsting  infrastrudure,  inijdcment  sleivardship  objec- 
tives that  enhance  fores!  ecosystems,  and  restore  and 
improve  land  health  and  water  ipiality. 

'db)  Ex\ LROSMPXTAI.  FPVIPAVP. — 
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''(1)  FOR  FAYMFA'T  BY  ('OI  XTY. — Till 

Sec)‘ef(tr(j  coucerned  tKuij  request  flu  resource  ad  vi- 
sa rij  coouuiftee  suhinittinq  a proposed  project  to  agree 
to  the  use  of  project  funds  to  pag  for  any  environ- 
)nent(d  review,  consultation,  or  coinpliance  with  ap- 
plicable environnientid  laws  required  in  connection 
with  the  project. 

'f2)  i'OMHY'T  OF  KFVIFOSMFXTAL  RKVIKW. — If 
a pagnient  is  requested  under  paragraph  (1)  and  the 
resource  advisory  coniniittee  agrees  to  the  expenditure 
of  funds  for  this  purpose,  the  Secretary  concerned 
sh(dl  conduct  environ}nental  review,  co)}sultatio)i,  or 
other  compliance  responsibilities  in  accordance  with 
Fedend  laws  (including  regulations). 


‘fd)  EFFF(T  of  refvfal  to  pay. — 


“64j  lx  OEXKRAL. — If  a resource  advisory 
co)nmittee  does  not  agree  to  the  expenditure  of 
funds  under  jxo'agraph  (1),  the  project  shall  be 
deemed  withdrawn  fro}n  fioiher  consideration  by 
th(  Secretary  concerned  j)ursu(tnt  to  this  title. 

‘Y/>0  EFFE('T  of  WrillDR.AYAL. — ^.1  with- 
draw(d  under  subparagraph  (A)  sJutll  be  deemed 
to  be  a ^'ejection  of  the  p)'oject  for  purposes  of  sec- 
tion 2()7((j. 


“YY  ItEdSIOXS  OF  SE('RET.\RY  Eo.XOERXEI). — 
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''(1)  RE.IK('TI()N  of  phojkotf. — 
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''(A)  In  (GENERAL. — A decision  by  the  Sec- 
retary  concerned  to  reject  a proposed  project 
shall  he  at  the  sole  discretion  of  the  Secretary 
concerned. 


'fB)  No  ADMINItSTRATIVE  APPEAL  OR  JPDI- 
OIAL  REVIEW. — Notwithstanding  any  other  pro- 
vision of  law,  a decision  by  the  Secretary  con- 
cerned to  reject  a proposed  project  shall  not  be 
subject  to  administrative  appeal  or  judicial  re- 
view. 


‘fC)  Notice  of  rejection. — Not  later 
than  30  days  after  the  date  on  which  the  Sec- 
retary concerned  makes  the  rejection  decision,  the 
Secretary  concerned  shall  notify  in  writing  the 
resource  advisory  committee  that  submitted  the 
proposed  project  of  the  rejection  and  the  reasons 
for  rejection. 

'f2)  Notice  of  project  approval. — The  Sec- 


retary concerned  shall  publish  in  the  Federal  Register 
notice  of  each  project  approved  under  subsection  (a) 


if  the  notwe  would  be  rexpdred  had  the  project  origi- 
nated with  the  Secretary. 

'‘(d)  SoiiRdi  AND  Fondik'T  of  Projfj'T. — Once  the 
Secretary  concerned  acceyds  a project  fo)'  review  \o\der  sec- 
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fion  203,  the  acceptance  shall  be  deemed  a Federal  action 
for  alt  purposes. 

“(e)  Implementation  oe  Approved  Proje(ts. — 

“(1)  Cooperation. — Notwithstanding  chapter 
63  of  title  31,  United  States  Code,  using  project  funds 
the  Secretory  concerned  may  enter  into  contracts, 
grants,  and  cooperative  agreements  with  States  and 
local  governments,  private  and  nonprofit  entities,  and 
landowners  and  other  persons  to  assist  the  Secretary 
in  carrying  out  an  approved  project. 


(2)  Beat  valve  vontractino. 


“(A)  In  oeneral. — For  any  project  involv- 
ing a contract  authorized  by  paragraph  (1)  the 
Secretary  concerned  may  elect  a source  for  per- 
formance of  the  contract  on  a best  value  basis. 

“(B)  Favtors.^TJw  Secretary  concerned 
shall  detennine  best  value  based  on  such  factors 
as — 


“(i)  the  technical  demands  and  com- 
plexity of  the  work  to  be  done; 

“(ii)(I)  the  ecological  objectives  of  the 
project;  and 

“(II)  the  sensitivity  of  the  resources 
being  treated; 


•HR  1424  EAS 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


365 


''(Hi)  the  past  experience  by  the  con- 
tractor with  the  type  of  work  being  done, 
using  the  type  of  equipment  proposed  for 
the  project,  and  meeting  or  exceeding  de- 
sired ecological  conditions;  and 

"(iv)  the  commitment  of  the  contractor 
to  hiring  highly  qualified  workers  and  local 
residents. 


"(3)  MEIWHANTABLE  timber  CONTRACTINd 


PILOT  PROGRAM. — 


"(A)  Ebtablibiimfint. — The  Secretary  con- 
cerned shall  establish  a pilot  program  to  imple- 
ment a ceHain  percentage  of  approved  projects 
involving  the  sale  of  merchantable  timber  using 
separate  con  tracts  for — 

"(i)  the  harvesting  or  collection  of  mer- 
cliantahle  timhe7^;  and 

"(ii)  the  .sale  of  the  timber. 

"(B)  Annual  peirljntageb. — Under  the 
pilot  pypgram,  the  Secretary  concerned  shall  en- 
sure that,  on  a nationwide  basis,  not  less  than 
the  following  percentage  of  all  a})proved  projects 
involving  the  sale  of  merchantable  timber  are 
iynplemented  using  .separate  contracts: 

"(i)  For  fiscal  year  2008,  35  percent. 
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“(ii)  For  fiscal  year  2009,  45  percent, 
'fiii)  For  each  of  fiscal  years  2010  and 
2011,  50  percent. 

'fC)  IM^U  SION  L\  PILOT  PPOOPAM. — llie 
decision  whether  to  use  separate  contracts  to  im- 
plement a project  involving  the  sale  of  merchant- 
able timber  shall  be  made  by  the  Secretary  con- 
cerned after  the  approval  of  the  project  under 
this  title. 

''(!))  Assistax(tj. — 

“(i)  Ix  OEXKRAL. — The  Secretary  con- 
cerned may  me  funds  from  any  appro- 
priated account  available  to  the  Secretary 
for  the  Federal  land  to  assist  in  the  admin- 
istration of  projects  conducted  under  the 
pilot  program. 

‘fii)  Maxi.mum  a.mouxt  of  assist- 
AX('F. — The  total  amount  obligated  under 
this  subparagraph  may  not  exceed 
$1,000,000  for  any  fiscal  year  during  which 
the  pilot  program  is  in  effect. 

“(K)  RFVIKW  AX  I)  REPORT. — 

“07  IxlTIAL  REPORT. — Fot  later  than 
September  30,  2010,  the  (\)mpt roller  (Gen- 
eral .nhall  .submit  to  the  Committees  on  Ag- 
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ncuJtiire,  Nufrifion,  atid  Foresfrij  and  En- 
et'fpij  and  Natural  Eesources  of  the  Senate 
and  the  Committees  on  Agrieutture  and 
Natural  Resourees  of  the  House  of  Rep- 
resentatives a repoH  assessing  the  pilot  pro- 


gram. 

^fii)  AnnilUj  report. — The  Secretarij 
eoncerned  shall  submit  to  the  Committees  on 


Agrieutture,  Nutrition,  and  Forestry  and 
Energy  and  Natural  Resources  of  the  Senate 
and  the  Committees  on  Agrieulture  and 


Natural  Resources  of  the  House  of  Rep- 
resentatives an  annual  repoH  deserihing  the 
results  of  the  pilot  program. 


ff)  Reqi  irementr  eor  FFoject  Funds.— The  Sec- 


retary shall  eusui'e  that  at  least  50  percent  of  all  project 
funds  he  used  for  projects  that  are  primardy  dedicated — 
^fl)  to  road  maintenance,  decommissioning,  or 
obliteration;  or 

‘f2)  to  restoration  of  streams  and  walersheds. 


‘‘SEC.  205.  RESOURCE  ADVISORY  COMMITTEES. 

‘fa)  Estarlisiiment  and  Purpose  oe  Res()ur('e 

A DVISORY  ( U)]I  MITT  EES. — 

‘fl)  Estapijsument. — ll\e  Secretari)  co}\cerued 
shall  estiddish  (oid  maimtai)}  itsoiotc  advisory  com- 
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miffees  to  perform  the  duties  in  subsection  (1)),  except 
as  provided  in  paragraph  (4). 

“(2)  Purpose. — The  purpose  of  a resource  advi- 
sory committee  shall  be — 

‘fA)  to  improve  colhiborative  relationships; 

and 


'fB)  to  provide  advice  and  recommenda- 
tions to  the  land  management  agencies  consistent 
with  the  purposes  of  this  title. 

'fS)  Access  to  pesouhce  advisory  commit- 
tees.— To  ensure  that  each  unit  of  Federal  land  has 
access  to  a resource  advisory  committee,  and  that 
there  is  sufficient  interest  in  patiicipation  on  a com- 
mittee to  ensure  that  membership  can  be  balanced  in 
terms  of  the  points  of  view  represented  and  the  fioic- 
tions  to  be  performed,  the  Secretary  concerned  may, 
establish  resource  advisory  committees  for  pa)i  of,  or 
1 or  more,  units  of  Federal  land. 

“(4)  Existixo  advisory  ('OMMITTEES. — 

‘fA)  Is  OESERAL. — An  advisory  committee 
that  meets  the  requirements  of  this  section,  a re- 
source advisory  committee  established  before  Sep- 
tember 29,  2006,  or  an  advisory  committee  deter- 
inined  by  the  Secretary  concerned  before  Sep- 
tember 29,  2006,  to  meet  the  requirements  of  this 


HR  1424  EAS 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


869 


section  may  be  deemed  by  the  Seeretanj  con- 
cerned y to  be  a resource  advisory  comm ittec  for 
the  purposes  of  this  title. 

(B)  Charter. — -^4  charier  for  a comm  ittee 
described  in  subparagrriph  (A)  that  was  filed  on 
or  before  September  29,  2006,  shall  be  considered 
to  be  filed  for  purposes  of  th  is  Act. 

‘fC)  Bureau  oe  land  mana(}ement  advi- 
sory UOMMITTEEE.—The  Secretary  of  the  Inte- 
rior may  deem  a resource  advisory  committee 
rneeting  the  requ  irements  of  subpa  ri  1784  of  pa  ri 
1780  of  title  43,  Code  of  Federal  Regulations,  as 
a resource  advisory  comm  ittee  for  the  purposes  of 
this  title. 

‘‘(b)  Duties. — A resource  advisory  committee  shall — 
“(1)  review  pryjects  prvposed  under  this  title  by 
participating  co unties  and  other  pereons; 

“(2)  propose  projects  and  funding  to  the  Sec- 
retary concerned  under  section  203; 

“(3)  prvvide  early  and  continuous  coonliriation 
with  appropriate  land  mariagernent  agency  officials 
in  recommending  projects  consistent  with  purposes  of 
this  Act  under  this  title; 

“(4)  pr'ovide  frequent  opporiunities  for  citizen.'-i, 
organizations,  tribes,  land  rnanar/ernent  agencies,  and 
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other  interested  pariies  to  pcniieipate  openly  and 
meaninyfully,  beginning  at  the  early  stages  of  the 
project  development  process  under  this  title; 

'f5){A)  monitor  projects  that  have  been  approved 
under  section  204;  and 

‘fB)  advise  the  designated  Federal  official  on  the 
progress  of  the  mon  itoring  effoHs  under  subparagraph 
(A);  and 


‘f6)  make  recommendations  to  the  Secretary 
concerned  for  any  appropriate  changes  or  adjustments 
to  the  projects  being  monitored  by  the  resource  advi- 


sory committee. 

‘fc)  Appointment  by  the  Secretary. — 


‘fl)  Appointment  AND  term. — 

‘fA)  In  (iENERAL. — Tl\e  Secretary  con- 
cerned, shall  appoint  the  members  of  resource  ad- 
visory committees  for  a term  of  4 years  begin- 
ning on  the  date  of  appointment. 

“(B)  Reappointment. — The  Secretary  con- 
cerned may  reappoint  members  to  subsecpient  4- 
year  terms. 

'f2)  Babk'  REQITREMENTS. — The  Secretary  con- 
cerned shall  ensure  that  each  resource  advisory  com- 
mittee established  meets  the  ixyuirements  of  subsection 
(d). 
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"(3)  Initial  appointment.— Not  later  than  180 
days  after  tjie  date  of  the  enaetment  of  this  Aet,  the 
8ecretarij  eoncerned  shall  make  initial  appointments 
to  the  resouree  advisory  eornmittees. 

(4)  ^ A('AN(TES. — TJ}e  Secretary  concerned  shall 
make  appointments  to  fill  vacancies  on  any  resource 
advisory  committee  as  soon  as  practicable  after  the 
vacancy  has  occurred. 

'f5)  Compensation.— Members  of  the  resou  ive 
advisory  committees  shall  not  receive  any  eompensa- 
tion. 


'fd)  Composition  oe  Advisory  Committee. — 


'fl)  Number. — Each  resource  advisory  com- 
mittee shall  he  comprised  of  15  members. 


“(2)  Community  interests  r e present ed.- 


Committee  members  shaft  be  representative  of  the  in- 
terests of  the  following  3 categories: 

'fA.)  5 persons  that — 


'fi)  represent  organized  labor  or  non- 
timber  forest  product  harvester  groups; 

“(ii)  re}) resent  devel()})ed  outdoor  recre- 
ation, oft  highway  vehicle  users,  or  com mcr- 
cbd  recreation  activities; 

'fiii)  represent — 
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‘'(I)  energy  and  mineral  develop- 
ment interests;  or 

“(II)  commereial  or  rect'eational 
fishing  interests; 

“(iv)  represent  the  commercial  timber 
industry;  or 

“(v)  hold  Federal  grazing  or  other  land 
use  permits,  or  represent  nonindustrial  pri- 
vate forest  land  owners,  within  the  area  for 
which  the  committee  is  organized. 

“(B)  5 persons  that  represent — 

“(i)  nationally  recognized  environ- 
ment a 1 organiza  tions; 

“(ii)  regionally  or  locally  recognized 
environmental  organizations; 

“(Hi)  dispersed  recreational  activities; 
“(iv)  archaeological  and  historical  in- 
terests; or 

“(v)  nationally  or  regionally  recog- 
nized wild  horse  and  bum  interest  groups, 
wildlife  or  hunting  organizations,  or  water- 
shed assoc  ia  t io  ns. 

“(('')  5 persons  that — 

“(i)  hold  State  elected  office  (or  a des- 
ignee); 
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''(ii)  hold  couofjj  or  local  elecfed  office; 
y i'cprescoif  Atacrican  Indian  tribes 

within  or  adjacent  to  the  area  for  u'hich  the 
committee  is  oirjanized; 


'fir)  are  sehool  offieials  or  teaehers;  or 
'fv)  represent  the  affeeted  puhlie  at 

large. 


BAL. {X('EI)  repheaentatios. — In 


appoint- 


ing comm  ittee  members  from  the  3 eategories  in  para- 


graph (2),  the  Seeretarg  eoncerned  shall  provide  for 
balanced  and  broad  representation  from  within  eaeh 


categorg. 


ffl) 


(rElXne  {RIIK^  DISTRIBUTION. — The 


members 


of  a resouree  advisorg  committee  shall  reside  within 
the  State  in  whieh  the  committee  has  jurisdiction 
and,  to  extent  praeticable,  the  Seeretarg  coneerned 
shall  ensure  loeal  representation  in  each  categorg  in 
jjaragraph  (2). 

‘fo)  (UiAlRRERSON. — A majoritg  on  eaeh  re- 
souree advisorg  eommittee  shall  seleet  the  ehaiiperson 
of  the  eomm  ittee. 

'fe)  Arrroval  Prih'edures. — 

'fl)  In  oeneral. — Subjeet  to  juiragi-aph  (3), 
each  resource  advisorg  eommittee  shall  establish  pi-o- 
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ce(lu)Ts  for  proposing  projects  to  the  Secretarg  con- 
cerned under  this  title. 

''(d)  (jl’ouVM. — .4  (pwnun  tnust  he  present  to 
constitute  on  official  meeting  of  the  committee. 

'fS)  Approval  by  majorply  of  mfmbfrb. — ^.4 
project  mag  be  proposed  bg  a resource  advisorg  com- 
mittee to  the  Secretarg  concerned  under  section 
2()3(a),  if  the  project  has  been  approved  bg  a rnajoritg 
of  members  of  the  committee  from  each  of  the  3 cat- 
egories in  subsection  (d)(2). 

'ff)  Other  Oommpttee  Avtiiorptieh  axd  Reqeire- 


MEXTS. — 


‘Y 1)  i^TAEE  ABBiBTAXiT]. — ^.4  resource  advisorg 
committee  mag  submit  to  the  Secretarg  concerned  a 
request  for  periodic  staff  assistance  from  Federal  em- 
plogces  under  the  jurisdiction  of  the  Secretarg. 

‘f2)  MEETLXas.—Atl  meetings  of  a resource  ad- 
visorg committee  shall  be  announced  at  least  1 week 
in  advance  in  a local  neivs})aper  of  record  and  shall 
be  ojjen  to  the  public. 

'f3)  Rej'ords. — ^.4  resource  advisorg  committee 
shall  maintain  records  of  the  meetings  of  the  com- 
mittee and  make  the  records  available  for  public  in- 
spection. 
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“SEC.  206.  USE  OF  PROJECT  FUNDS. 


'‘(a)  Agreement  Reuieding  Sgiiedumj  and  Rost 

OE  PR()JE('T.— 


“(1)  Agreement  between  parties. — The  Sec- 


retary concerned  may  carry  out  a project  submitted 
by  a resource  advisory  committee  under  section 
203(a)  using  project  funds  or  other  funds  described  in 
section  203(a)(2),  if,  as  soon  as  practicabk  after  the 
issuance  of  a decision  document  for  the  project  and 
the  exhaustion  of  all  cidministrative  appeals  and  judi- 
cial review  of  the  project  decision,  the  Secretary  con- 
cerned and  the  resource  advisory  committee  enter  into 
an  agreement  addressing,  at  a minimum,  the  fol- 
lowing: 


'fA)  The  schedule  for  completing  the 
project. 

“(B)  The  total  cost  of  the  project,  including 
the  level  of  agency  overhead  to  be  assessed 
against  the  project. 

“(C)  For  a multiyear  project,  the  estimated 
cost  of  the  py'oject  for  each  of  the  fiscal  years  in 
which  it  will  be  carried  out. 


“(D)  The  remedies  for  failure  of  the  Sec- 
retary concerned  to  comply  with  the  terms  of  the 
agreement  consistent  with  current  Federal  law. 
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Limited  ese  oe  eedehal  eiwds. — The 
Secretary  concerned  may  decide,  at  the  sole  discretion 
oj  the  Seey'etary  concerned,  to  cover  the  costs  of  a por- 
tion of  an  approved  project  using  Federal  finds  ap- 
propriated or  othenvise  available  to  the  Secretary  for 
the  same  puiyoses  as  the  project. 

'‘(1))  Traxseee  oe  Pho.iect  Fvsde. — 

'fl)  Initial  trankeeh  required.— As  soon  as 
practicable  after  the  agreement  is  reached  under  sub- 
section  (a)  with  regard  to  a project  to  be  fiinded  in 
whole  or  in  pari  using  prvject  fends,  or  other  funds 
descrTbed  in  section  203(a)(2),  the  Secretary  con- 
cerned shall  transfer  to  the  applicable  unit  of  Na- 
tional Forest  System  land  or  Bureau  of  Land  Man- 
agement District  an  amount  of  project  funds  equal 
to— 

'fA)  in  the  case  of  a project  to  be  completed 
in  a single  fiscal  year,  the  total  amount  specified 
in  the  agreement  to  be  paid  using  pryject  finds, 
or  other  finds  described  in  .section  203(a)(2);  or 
“(B)  in  the  case  of  a multiyear  prvject,  the 
amount  specified  in  the  agreement  to  be  paid 
using  prvject  funds,  or  other  finds  described  in 
section  203(a)(2)  for  the  fret  fiscal  year. 
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Condition  on  project  commencement. 


The  unit  of  J^afioncil  Forest  System  land  or  Bureau 
of  Land  Management  District  concerned,  shall  not 
commence  a project  until  the  pivject  funds,  or  other 
funds  descrihed  in  section  203(a)(2)  jxquired  to  he 


transferred  under  paragraph  (1)  for  the  project,  have 


been  made  available  by  the  Secretary  concerned. 


‘f3)  Subsequent  transeers  eor  multiyear 


PROJECTS. — 


“(A)  In  GENERAL. — For  the  second  and  sub- 
sequent fiscal  years  of  a multiyear  project  to  be 
funded  in  whole  or  in  part  using  project  funds, 
the  unit  of  National  Forest  System  land  or  Bu- 
reau of  Land  Management  District  concerned 
shall  use  the  amount  of  project  funds  required  to 
continue  the  project  in  that  fiscal  year  according 
to  the  agreement  entered  into  under  subsection 
(a). 

“(B)  Suspension  oe  work. — The  Sec- 
retary concerned  shall  suspend  work  on  the 
project  if  the  project  funds  required  by  the  agree- 
ment in  the  second  and  subsequent  fiscal  years 
are  not  available. 
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“S£C.  207.  AVAILABILITY  OF  PROJECT  FUNDS. 

''(a)  SiiiMissiox  OF  Pfofosfi)  Pho.jfj'Ts  To  Obli- 
OATF  Funds. — By  Septeniber  30,  2008  (or  as  soon  there- 
after as  the  Secretary  concerned  detennines  is  practicable), 
and  each  September  30  thereafter  for  each  succeeding  fiscal 
year  through  fiscal  year  2011,  a resource  advisory  co)n- 
mittee  shall  submit  to  the  Secretary  concerned  pursuant  to 
section  203(a)(1)  a sufficient  number  of  project  proposals 
that,  if  approved,  would  result  in  the  obligation  of  at  least 
the  full  amount  of  the  project  funds  resen'cd  by  the  patiici- 
pating  county  in  the  preceding  fiscal  year. 

'‘(b)  Use  or  Transfer  of  Vnohlioatfd  Funds. — 
Subject  to  section  208,  if  a resource  advisory  committee  fails 
to  comply  with  subsection  (a)  for  a fiscal  year,  any  project 
funds  reserved  by  the  paiiicipating  county  in  the  preceding 
fiscal  year  and  remaining  unobligated  shall  be  available  for 
use  as  part  of  the  jiroject  submissions  in  the  next  fiscal  year. 

“(c)  Effei't  of  Pejeution  of  Projfa'ts. — Subject 
to  section  208,  any  project  funds  reserved  by  a paiiici- 
pating county  in  the  preceding  fiscal  year  that  are  unobli- 
gated at  the  end  of  a fiscal  year  because  the  Secretary  con- 
cerned has  rejected  one  or  more  proposed  projects  shall  be 
available  for  use  as  paii  of  the  project  submissions  in  the 
next  fiscal  year. 

“(d)  Efffjt  of  Fourt  Orders. — 
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''(1)  Ix  (iEXEUAL. — If  (in  approved  project  under 
this  Act  IS  eijjoined  or  prohibited  hij  a Federal  eouii, 
the  Secretary  concerned  shall  return  the  unobligated 
project  funds  related  to  the  project  to  the  paHici- 
pating  county  or  counties  that  reserved  the  funds. 

‘f2)  Exeexdefeee  oe  evxde. — The  returned 
funds  shall  be  available  for  the  county  to  expend  in 
the  same  manner  as  the  funds  reserved  by  the  eounty 
under  subparagraph  (B)  or  (C)(i)  of  section 
102(d)(1). 

“SEC.  208.  TERMINATION  OF  AUTHORITY. 


'fa)  Ix  Gexeeal. — The  authority  to  initiate  projects 
under  this  title  shall  terminate  on  September  30,  2011. 


Deposits 


IX  Treasury. — Any  project  funds  not 


obligated  by  September  30,  2012,  shall  be  deposited  in  the 


Treasury  of  the  Un  ited  States. 

“TITLE  III— COUNTY  FUNDS 


“SEC.  301.  DEFINITIONS. 

"In  th  is  title: 


"(1)  (hifWTY  FINDS. — The  term  ‘county  funds' 
means  all  funds  an  eligible  county  elects  under  section 
102(d)  to  reserve  for  expenditure  in  aceordanee  ivith 


this  title. 


"(2)  Partkipatixo  ('OUXTY. — The  term  jmr- 
ticipating  county’  means  an  eligible  eounty  that  elects 


•HR  1424  EAS 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


880 


under  section  102(d)  to  expend  a potiion  of  the  Fed- 
eral funds  received  under  section  102  in  accordance 
with  this  title. 

^‘SEC.  302.  USE. 

'‘(a)  Avtiiorizki)  Uses. — A paiiicipating  county, 
including  any  applicable  agencies  of  the  participating 
county,  .shall  use  county  funds,  in  accordance  with  this  title, 
only — 

“(1)  to  carry  out  activities  under  the  Fire  wise 
(Communities  program  to  provide  to  homeowners  in 
fire-sensitive  ecosystems  education  on,  and  assistance 
with  implementing,  technicpies  in  home  siting,  home 
con.strvction,  and  home  landscaping  that  can  increase 
the  protection  of  people  and  propeiiy  from  wildfires; 

“(2)  to  reimburse  the  participating  county  for 
search  and  rescue  and  other  emergency  services,  in- 
cl  ud ing  fi refigh  ti ng,  th  a t a re — 

'fA)  peifonned  on  Federal  land  after  the 
date  on  which  the  u.se  was  approved  under  sub- 
section (b); 

'fB)  })aid  for  by  the  patiicipating  county; 

and 

(S)  to  develop  community  wildfire  protection 
plans  in  coordination  with  the  a pprojjriate  Secretary 
concerned. 
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1 (h)  Proposals. — ^4  parficipating  county  shall  use 

2 count y funds  for  a Mse  described  in  subsection  (a)  ordy  after 

3 a 45-day  public  comment  period,  at  the  beginning  of  which 

4 the  patiicipating  county  shall — 

5 (1)  publish  in  any  publications  of  local  record 

6 a proposal  that  describes  the  proposed  use  of  the  coun- 

7 ty  funds;  and 

8 'f2)  submit  the  proposal  to  any  resource  advi- 

9 sornj  committee  established  under  section  205  for  the 

10  participating  county. 

1 1 “S^C.  303.  CERTIFICATION. 

(^0  7a  General. — Not  later  than  Fehmarg  1 of  the 

13  year  after  the  year  in  which  any  county  funds  were  ex- 

14  pended  by  a participating  county,  the  appropriate  official 

15  of  the  pariicipatirig  county  shall  submit  to  the  Secretary 

16  concerried  a ceriification  that  the  county  funds  expended  in 

17  the  applicable  year  have  been  used  for  the  uses  authorized 

18  urider  section  302(a),  including  a description  of  the 

19  amounts  expended  and  the  uses  for  which  the  amounts  were 

20  expended. 

21  (b)  Review. — Tlie  Secretary  concenned  shall  review 

22  the  ceriificatioris  submitted  under  subsection  (a)  as  the  Sec- 

23  retary  concerned  determines  to  be  apprapriate. 
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“S£C.  304.  TERMINATION  OF  AUTHORITY. 

‘'(a)  Ix  (jEXEHAL. — Th(  authority  to  initiate  projects 
under  this  title  terminates  on  Septonber  30,  2011. 

'jh)  Availability. — Any  county  funds  not  obligated 
by  September  30,  2012,  shall  be  returned  to  the  Treasunj 
of  the  United  States. 

“TITLE  IV— MISCELLANEOUS 
PROVISIONS 


“SEC.  401.  REGULATIONS. 


‘'The  Secretary  of  Agriculture  and  the  Secretary  of  the 
Interior  shall  issue  regulations  to  carry  out  the  purposes 
of  this  Act. 

“SEC.  402.  AUTHORIZATION  OF  APPROPRIATIONS. 


“There  are  authorized  to  be  appropriated  such  sums 
as  are  necessary  to  carry  out  this  Act  for  each  of  fiscal  years 
2008  through  201 1. 

“SEC.  403.  TREATMENT  OF  FUNDS  AND  REVENUES. 


“(a)  Relatiox  to  Other  Abbbophiatioxs. — Funds 
made  available  under  section  402  and  funds  made  available 
to  a Secretary  concerned  under  section  206  shall  be  in  addi- 
tion to  any  other  annual  (tppropriations  for  the  Forest 
Service  and  the  Bureau  of  Land  Management. 

“(b)  Deposit  oe  Revexues  asp  Other  Fuxds. — 
.1//  revenues  generated  from  projects  pursuant  to  title  II, 
including  any  interest  accrued  fro)n  the  revoiues,  .shall  be 
deposited  in  the  Treasury  of  th(  United  States.". 
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0))  Forest  Receipt  PAYMENT!:^  to  Elioible  Ftateb 


2 AM)  CoCNTIESr 
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(1)  Act  oe  may  23,  oos. — The  sixth  paragraph 
under  the  heading  'ROREST  SERVICE”  in  the  Aet 
oj  May  23,  1908  (16  U.S.C.  500)  is  amended  in  the 
first  sentence  by  striking  ‘fwenty-fwe  percenturn” 
and  all  that  follows  through  ‘'shall  he  paid”  and  in- 
setiing  the  following:  “an  amount  eeiual  to  the  annual 
average  of  25  percent  of  all  amounts  received  for  the 
applicable  fiscal  year  and  each  of  the  preceding  6 fis- 
cal years  from  each  national  forest  shall  be  pa  id”. 

(2)  Weekb  law.— Section  13  of  the  Act  of 
Marrli  1,  1911  (commordy  known  as  the  “Weeks 
Law”)  (16  U.S.C.  500)  is  amended  in  the  first  sen- 
tence by  striking  “twenty-five  percentum”  and  all 
that  follows  thrvugh  “shall  be  paid”  and  inserting  the 
following:  “an  amount  equal  to  the  annual  average  of 
25  percent  of  all  amounts  received  for  the  applicable 
fiscal  year  and  each  of  the  preceding  6 fiscal  years 
from  each  national  forest  shall  be  paid”. 

(c)  Payments  in  Lieu  oe  Taxes.— 

(1)  L\  (tENERAL. — Section  6906  of  title  31, 

I n ited  States  (\)de,  is  amended  to  rrad  as  follows: 


24  “§6906.  Funding 

25  “For  each  of  fiscal  years  2008  thi'ough  2012- 
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''(1)  each  coinifij  or  other  eligible  unit  of  local 
govern)nent  shall  he  entitled  to  jxigment  under  this 
chapter;  and 

'f2)  sums  shall  be  made  available  to  the  Hec- 
retarij  of  the  Interior  for  obligation  or  expenditure  in 
accordance  with  this  chapter.”. 

(2)  C()SF()HMiy(;  AMEXDMEST. — The  table  of  sec- 
tions for  chapter  69  of  title  31,  United  States  Code, 
is  amended  bg  striking  the  item  relating  to  section 
6906  and  inseiiing  the  following: 


Fundimi. 


(3)  BVDOET  E('()REKEEPIN(, 


(A)  Ix  OEXEHAL. — Notwithstanding  the 
Budget  Scorekeeping  (ruidelines  and  the  accom- 
panying list  of  programs  and  accounts  set  foiih 
in  the  joint  explanatory  statement  of  the  com- 
mittee of  conference  accoinpanying  Conference 
Report  105-217,  the  section  in  this  title  regard- 
ing Payments  in  Lieu  of  Taxes  shall  be  treated 
in  the  baseline  for  purposes  of  section  257  of  the 
Balanced  Budget  and  Emergency  Deficit  Control 
Act  of  1985  (as  i))  effect  prior  to  Septend)er  30, 
2002),  and  by  the  Chairmen  of  the  House  and 
Senate  Budget  (l)inmittees,  as  appropriate,  for 
})urposes  of  budget  enforce)nent  in  the  House  and 
Senate,  and  under  the  Congressional  Budget  Act 
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of  1974  as  if  Payment  in  Lieu  of  Taxes  (14- 
1114-0-1-806)  were  an  account  designated  as 
Appropriated  Entitlements  and  Mandatories  for 
Fiscal  lear  1997  in  the  joint  explanatory  state- 
ment of  the  committee  of  conference  accom- 
panying Conference  RepoH  105-217. 

(B)  Effective  date. — This  paragraph 
shall  remain  in  effect  for  the  fiscal  years  to 
wh  ich  the  entitlement  in  section  6906  of  title  31, 
United  States  Code  (as  amended  hy  paragraph 
(1)),  applies. 

SEC.  602.  TRANSFER  TO  ABANDONED  MINE  RECLAMATION 
FUND. 

Subparagraph  (C)  of  section  402(i)(l)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of  1977  (30  U.S.C. 
1232(i)(l))  is  a mended  hy  striking  Mnd  $9,000,000  on  Oc- 
tober 1,  2009’'  and  inserting  ''$9,000,000  on  October  1, 
2009,  and  $9,000,000  on  October  1,  2010”. 

TITLE  VII— DISASTER  RELIEF 
Subtitle  A — Heartland  and 
Hurricane  Ike  Disaster  Relief 

SEC.  701.  SHORT  TITLE. 

This  subtitle  may  be  cited  as  the  "Heartland  Disaster 
Tax  Relief  Act  of 2008”. 
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SEC.  702.  TEMPORARY  TAX  RELIEF  FOR  AREAS  DAMAGED 
BY  2008  MIDWESTERN  SEVERE  STORMS,  TOR- 
NADOS, AND  FLOODING. 

(a)  Is  (jESERAL. — Subject  to  the  tnodificotioHS  de- 
Hcrihed  in  tJiis  section,  the  foJt owing  provisions  of  or  relat- 
ing to  the  Internal  Revenue  Rode  of  1986  shall  apply  to 
any  Midwestern  disaster  area  in  addition  to  the  areas  to 
which  such  provisions  otherwise  apply: 

(1)  do  ZOSE  HESEEITS. — 

(A)  Section  14()()X  (relating  to  tax  benefits) 
other  than  subsections  (b),  (d),  (e),  (i),  (j),  (m), 
and  (o)  thereof 

(B)  Section  14000  (relating  to  education 
tax  benefits). 

((j  Section  1400P  (relating  to  housing  tax 
benefits). 

(I))  Section  liOOQ  (relating  to  special  rules 
for  use  of  retirement  funds). 

(E)  Section  1400R(a)  (relating  to  employee 
retention  credit  for  employers). 

(F)  Section  liOOS  (relating  to  additional 
tax  relief)  other  tha)\  subsection  (d)  thereof 

(d)  Section  liOOT  (relating  to  special  rules 
for  modgage  revenue  bonds). 

(2)  On  I EE  HESEEITE  lEdADED  IX  K.\TEISA 
EMEEGEXiX  TAX  EE  LI  EE  A('T  OE  2005. — Sections  302, 
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303,  304,  401,  and  405  of  the  Katrina  Emergency 
Tax  Relief  4ct  of  2005. 

(b)  MiinvEiiTERN  Dirarter  Area. — 


(1)  In  GENERAL. — For  purposes  of  this  section 
and  foi  applying  the  substitutions  described  in  sub- 
sections (d)  and  (e),  the  temi  “Midwestern  disaster 
area”  means  an  area, — 


(A)  with  respect  to  which  a major  disaster 
has  been  declared  by  the  President  on  or  after 
May  20,  2008,  and  before  August  1,  2008,  under 
section  401  of  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act  by  reason 
of  severe  storms,  tornados,  or  flooding  occurring 
in  any  of  the  States  of  Arkeinsas,  Rlinois,  Indi- 
ana, Iowa,  Kansas,  Michigan,  Minnesota,  Mis- 
souri,  Nebraska,  and  Wisconsm,  and 

(B)  determined  by  the  President  to  warrant 


individual  or  individual  and  public  assistance 


from  the  Federal  Governyyient  under  such  Act 
with  respect  to  damages  aUributable  to  such  se- 
vere storms,  tornados,  or  flooding. 


(2)  Certain  reneeits  available  to  areas  el- 


igible ONLY  EOR  PVBLK'  ASSISTANCll. — For  purposes 


of  applying  this  section  to  benefits  under  the  following 
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provisions,  paragraph  (1)  shall  he  applied  without  re- 
gard to  subparagraph  (B): 

(A)  Sections  1400Q,  14()()S(h),  and 

14i)0S(d)  of  the  Internal  Revenue  ('ode  of  1986. 

(B)  Sections  302,  401,  and  405  of  the 
Katrina  Ernergcncg  Tax  Relief  Act  of  2005. 

(c)  Refer  KM  'es. — 

(1)  Area. — Any  reference  in  such  provisions  to 
the  Ilurricane  Katrina  disaster  area  or  the  (hdf  Op- 
poriunitg  Zone  shall  he  treated  as  a reference  to  ang 
Midwestern  disaster  area  and  ang  reference  to  the 
Ilurricane  Katrina  disaster  area  or  the  (lulf  Oppor- 
tunitg  Zone  within  a State  shall  he  treated  as  a ref- 
erence to  all  Midwestern  disaster  areas  within  the 
State. 


(2)  Itemr  attriretahle  to  di rafter. — .1//// 
reference  in  such  provisions  to  ang  loss,  damage,  or 
other  item  attributable  to  Ilurricane  Katrina  shall  he 
treated  as  a reference  to  ang  loss,  datnage,  or  other 
item  attributable  to  the  .severe  .stornis,  tornados,  or 
flooding  giving  rise  to  ang  Presidential  declaration 
descrihed  in  subsection  (b)(1)(A). 


(3)  Arplkahle  disaster  date. — For  purposes 
of  applying  the  substitutions  described  in  sub.sectio}}s 
(d)  and  (e),  the  temn  ''applicable  dis(tster  date'' 
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means,  with  respect  to  any  Muhvestern  disaster  area, 
the  date  ori,  which  the  severe  storms,  tornados,  or 
flooding  giving  rise  to  thr  Pi'esidential  declaration  de- 
scrihed  in  subsection  (h)(1)(A)  occurred. 

(d)  MoDiFiCATiONiS  TO  1986  CoDK.—Thc  following 
6 provisions  of  the  Internal  Revenue  Code  of  1986  shall  he 
1 applied  with  the  follo  wing  modifications: 

8 (1)  Rlx-exempt  bond  financing. — Section 

9 i400N(a)~ 


(A)  by  substituting  ‘'qualified  Midwestern 
disaster  area  bond”  for  “qualified  Gulf  Oppor- 
tuMvty  Zone  Bond”  each  place  it  appears,  except 
that  in  determining  whether  a bond  is  a epiali- 
fied  Midwestern  disaster  area  bond — 
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(i)  paragraph  (2)(A)(i)  shall  be  ap- 
plied by  only  treating  costs  as  qualified 
project  costs  if — 

(I)  in  the  case  of  a project  involv- 
ing a private  business  use  (as  defined 
in  section  1 41(b)(6)),  either  the  person 
using  the  propetiy  suffered  a loss  in  a 
trade  or  business  attributable  to  the  se- 
vere stomis,  tornados,  or  flooding  giv- 
ing rise  to  any  Presidential  declara- 
tion described  in  subsection  (b)(1)(A) 
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or  is  a person  designated  for  purposes 
of  this  seetion  bg  the  (rovernor  of  the 
State  in  whieh  the  project  is  located  as 
a person  carrging  on  a trade  or  busi- 
ness replacing  a trade  or  business  with 
respect  to  which  another  person  suf- 
fered such  a loss,  and 

(II)  in  the  case  of  a project  relat- 
ing to  public  utility  property,  the 
project  involves  repair  or  reconstruc- 
tion of  public  utility  property  dam- 
aged by  such  severe  storms,  tornados, 
or  flooding,  and 

(it)  paragraph  (2)(A)(ii)  shall  be  ap- 
plied by  treating  an  issue  as  a qualified 
mortgage  issue  only  if  do  percent  or  more  of 
the  net  proceeds  (as  defined  in  section 
lo()(a)(S))  of  the  issue  are  to  be  used  to  pro- 
vide financing  for  mortgagors  who  suffered 
damages  to  their  principal  residences  at- 
tributable to  such  severe  sto)'))}s,  tornados, 
or  flooding. 

(I))  by  substituting  “any  State  in  which  a 
Midwester)}  disa.ster  area  is  located'’  for  'dhc 
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^tate  oj  Alabama,  Louisiana,  or  Mississippi’  in 
paragraph  (2)(B), 

(C)  hij  substituting  ‘‘designated  for  purposes 
of  this  section  (on  the  basis  of  providing  assist- 
ance to  areas  in  the  order  in  which  such  assist- 
ance is  most  needed)”  for  “designated  for  pur- 
poses of  this  section”  in  paragraph  (2)(L), 

(D)  by  substituting  “January  1,  2013”  for 
“January  1,  2011”  in  paragraph  (2)(D), 

(E)  in  paragraph  (3)  (A) — 

(i)  by  substituting  “$1,000”  for 
“$2,500”,  and 

(ii)  by  substituting  “before  the  eeirliest 
applicable  disaster  date  for  Midwestern  dis- 
aster areas  within  the  State”  for  ‘before 
August  28,  2005”, 

(F)  by  substituting  “qualified  Midwesterm 
disaster  area  repair  or  constnwtion”  for  “epiaJi- 

fied  GO  Zone  repair  or  construction”  each  place 
it  appears, 

(G)  by  substituting  “after  the  date  of  the  en- 
actment of  the  Heaiiland  Disaster  Tax  Relief 
Act  of  2008  and  before  January  1,  2013”  for 
“after  the  date  of  the  enactment  of  this  para- 
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graph  and  before  January  1,  2011"  in  para- 
graph (?)(('),  and 

(II)  by  disregarding  paragraph  (8)  thereof. 
(2)  L()\y-1M'()ME  ii()iSL\(;  ('REI)IT. — Section 

1400X(c)— 


(A)  only  with  respect  to  calendar  years 
2008,  2009,  and  2010, 

(B)  by  substituting  ‘'Disaster  Recovery  .4.s*- 
sistance  housing  amount"  for  “Gulf  Oppoiiunity 
housing  amount"  each  place  it  appears, 

(C)  in  paragraph  (1)(B) — 

(i)  by  sub.Aituting  “$8.00"  for 
“$18.00",  and 

(ii)  by  substituting  “before  the  earliest 
applicable  disaster  date  for  Midwestern  dis- 
aster areas  within  the  State"  for  “before 
August  28,  2005",  and 

(D)  determined  without  regard  to  para- 
graphs (2),  (3),  (4),  (5),  and  (6)  thereof. 

(3)  Expexsix(^  eor  ('EHTMX  demolitiox  Axn 
(l.EAX-lJP  (^(hSTS. — Section  1400Xf) — 

(A)  by  sub.stituting  “(pialified  Disaster  Re- 
covery Assistance  clean-up  cost"  for  “qualified 
Gulf  OppoGunity  Zone  clean-up  cost"  each  place 
it  appears. 
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(B)  by  suhstitufing  ‘'beginniny  on  the  ap- 
plicable ^disaster  date  and  ending  on  December 
31,  2010”  for  ‘beginning  on  August  28,  2005, 
and  ending  on  December  31,  2007”  in  para- 
graph (2),  and 


(C)  by  treating  costs  as  qualified  Disaster 
Recovery  Assistance  clean-up  costs  only  if  the  re- 
moval of  debris  or  demolition  of  any  structure 
was  necessary  due  to  damage  attribiitabk  to  the 
severe  stof  ms,  tornados,  or  flooding  giving  rise  to 
any  Presidential  declaration  described  in  sub- 
section (b)(1)(A). 


(4)  Extension  of 


EXPENSING 


FOR  ENVIRON- 


MENTAL REMEDIATION  COSTS. — Section  1400N(g) 


(A)  by  substituting  “the  applicahle  disaster 
date”  for  “August  28,  2005”  each  place  it  ap- 
pears. 


(B)  by  substituting  “January  1,  2011”  for 
January  1,  2008”  in  paragraph  (1), 

(C)  by  substituting  “December  31,  2010”  for 
December  31,  2007”  in  paragraph  (I),  and 

(D)  by  treating  a site  as  a (pialified  con- 
taminated site  only  if  the  release  (or  threat  of  re- 
lease) or  disposal  of  a hazardous  substance  at  the 
site  was  attributable  to  the  severe  storms,  tor- 
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nados,  o)'  flooding  giving  rise  to  ang  Presidential 
deelaraiion  deserihed  in  subseefion  (b)(1)(A). 

(5)  L\  REIIABILITATIOX  ('HKDIT. — t<ee- 


fion  14()0N(h),  as  amended  bg  this  Aet — 

(A)  bg  substituting  ''the  applieabte  disaster 
date”  for  "August  28,  2005”, 

(B)  bg  substituti)ig  "Deeeanber  31,  2011” 
for  "Deeernber  31,  2009”  in  paragraph  (1),  and 

(C)  bg  onlg  applging  sueh  subseefion  to 
(pialified  rehabilitation  expenditures  with  respeet 
to  ang  building  or  structure  which  was  damaged 
or  destroged  as  a result  of  the  severe  stofws,  tor- 
nados, or  flooding  giving  rise  to  ang  Presidential 
declaration  described  in  subsection  (d))(l)(A). 


(())  THEATMEXT  OE  XET  OPEEATIXa  LOSSES  AT- 


THiiiVTAiiLE  TO  DISASTEE  LOSSES. — Section 


1400N(k)— 

(A)  bg  substituting  "qualified  Disaster  Re- 
eoverg  Assistance  loss”  for  "qualified  Oulf  Op- 
portunitg  Zone  loss”  each  place  it  appears, 

(B)  bg  substituti)ig  "qffer  the  d(tg  before  the 
ap})lieablv  disaster  date,  and  before  danuarg  1, 
2011”  for  "after  August  27,  2005,  and  before 
dfoiuarg  1,  2008”  each  place  it  appears. 
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(^- ) ^)y  substituting  “the  (ipplicdhle  disustev 
date  fpr  August  28,  2005'’  in  paragraph 
(2)(B)(ii)(I), 

(D)  by  substituting  “qualified  Disaster  Re- 
covery Assistance  propeHy”  for  “qualified  Gulf 
OppoHunity  Zone  propeHy”  in  paragraph 
(2)(B)(iv),  and 

(E)  by  substituting  “qualified  Disaster  Re- 
covery Assistance  casualty  loss”  for  “qualified 
Gulf  OppoHunity  Zone  casually  loss”  each  place 
it  appears. 

(/)  Credit  to  holders  oe  ti-lv  credit 
bonds.— Section  1400N(1)~ 

(A)  by  substituting  “Midwestern  tax  credit 
bond”  for  “Gulf  tax  credit  bond”  each  place  it 
appears, 

(B)  by  substituting  “any  State  in  which  a 
Midwestern  disaster  area  is  located  or  any  in- 
stmmentality  of  the  State”  for  “the  State  of  Ala- 
bama, Louisiana,  or  Mississippi”  in  paragraph 
(l)(A)(i), 

(G)  by  substituting  “after  December  31, 
2008  and  before  January  I,  2010”  for  “after  De- 
cember 31,  2005,  and  before  January  I,  2007”, 
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(D)  bjj  subsfifufiug  ‘'shall  not  exceed 
$100, ()()(), Odd  .fb^'  (1^0)  h)f(jfe  U'ifh  an  agfjngafe 
population  heated  in  all  Midwestern  disaster 
areas  within  the  State  of  at  least  2,000,000, 
$50,000,000  for  any  State  with  an  agyreyate 
population  heated  in  all  Midwestern  disaster 
areas  within  the  State  of  at  least  1,000,000  but 
less  than  2,000,000,  and  zero  for  any  other  State. 
The  population  of  a State  within  any  area  shall 
be  determined  o)i  the  basis  of  the  )nost  recent  cen- 
sus estimate  of  resident  population  released  by 
the  Bureau  of  Census  before  the  earliest  applica- 
ble disaster  date  for  Midwestern  disaster  areas 
within  the  State.”  for  “.'^hall  not  exceed”  and  all 
that  follows  in  paragraph  (4)(C),  and 

(E)  by  substituting  ‘‘the  earliest  applicable 
disaster  date  for  Midwestern  disa.ster  areas  with- 
in the  State”  for  “August  28,  2005”  in  para- 
graph (5)(A). 

(8)  Edih'ATIOS  tax  lOiMJiTTS. — Section  14000, 
by  sub.'^tituting  “2008  or  2000”  for  “2005  or  2006”. 

(!))  II()(JSIX<;  TAX  HKXKFUA. — Section  1400P,  by 
substituting  “the  aj)plie(d)lc  disaster  date”  for  “Au- 
gust  28,  2005”  in  sub.seetion  (e)(1). 
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(10)  Spe(ual  rules  eor  use  oe  retirement 


El  \\T)S. — Sect^ion  1 400Q — 

(A)  by  substituting  Aiualified  Disaster  Re- 


covery Assistance  distribution”  for  ''qualified 
hurricane  distribution”  each  place  it  appears, 

(B)  by  substituting  "on  or  after  tJw  applica- 
ble disaster  date  and  before  January  1,  2010”  for 
"on  or  after  August  25,  2005,  and  before  Janu- 
ary 7,  2007”  in  subsection  (a)(4)(A)(i), 

(C)  by  substituting  "the  applicable  disaster 
date  for  "August  28,  2005”  in  subsections 


(a)(4)(A)(i)  and  (c)(3)(B), 


(D)  by  disregarding  dames  (ii)  and  (Hi)  of 
subsection  (a)(4)(A)  thereof 

(E)  by  substituting  "qualified  stomi  dam- 
age distribution”  for  "qualified^  Katrina  dis- 
tribution ” each  place  it  appears, 

(F)  by  substituting  "after  the  date  which  is 
6 months  before  the  applicable  disaster  date  and 
before  the  date  which  is  the  day  after  the  appli- 
cable disaster  date”  for  "after  Febnmry  28, 

2005,  and  before  August  29,  2005”  in  subsection 
(l))(2)(B)(ii), 


((j)  by  substituting  "the  Midwestern  dis- 
aster area,  but  not  so  purchased  or  constnwted 
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on  (iccouni  of  severe  sfonns,  fornodos,  or  flooding 
giving  rise  to  the  designation  of  the  area  as  a 
disaster  area'’  for  '‘the  Ilurrieane  Katrina  dis- 
aster area,  but  not  so  purchased  or  constructed 
on  account  of  Hurricane  Katrina”  in  subsection 
(t))(2)(B)(iii), 

(II)  bg  substituting  “beginning  on  the  ap- 
plicable disaster  date  and  ending  on  the  date 
which  is  5 montlis  after  the  date  of  the  enactment 
of  the  Ileariland  Disaster  Tax  Relief  Act  of 
2008”  for  “beginning  on  August  25,  2005,  and 
ending  on  February  28,  2000”  in  subsection 
(b)(3)(A), 

(I)  by  substituting  “(pialified  storm  damage 
individual”  for  “qualified  Hurricane  Katrina 
individual”  each  place  it  appears, 

(J)  by  substituting  “December  31,  2009”  for 
“December  31,  2006”  in  subsection  {c){2)(A), 

(K)  by  disregarding  subparagraphs  (D)  and 
(D)  of  subsection  (c)(3)  thereof, 

(L)  by  substituting  “beginning  on  the  date 
of  the  enact}nent  of  the  HeaAland  Disaster  Tax 
Relief  Act  of  2008  and  ending  on  December  31, 
2009”  for  “beginning  on  Septend)er  24,  2005, 
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and  ending  on  December  31,  2006”  in  subsection 
(c)(4)(AJ(i), 

(M)  by  substituting  ‘Hhe  applicahls  disaster 
date”  for  ‘‘August  25,  2005”  in  subsection 
(c)(4)(A)(ii),  and 


(N)  by  substituting  “January  1,  2010”  for 
“January  1,  2007”  in  subsection  (d)(2)(A)(ii). 
(11)  Employee  retention  credit  for  em- 


ployers AFFECTED  BY  SEVERE  STORMS 


TORNADOS, 


AND  FLOODING.— Section  1400R(a)— 


(A)  by  substituting  “the  applicable  disaster 
date”  for  “August  28,  2005”  each  place  it  ap- 
pears. 


(B)  by  substituting  “January  1,  2009”  for 
January  1,  2006”  both  places  it  appears,  and 

(C)  only  with  respect  to  eligible,  employers 
who  employed  an  average  of  not  more  than  200 
employees  on  business  days  during  the  taxable 
year  before  the  applicable  disaster  date. 

(12)  Temporary  suspension  of  limitations 


ON  (TIARITABLE  CONTRIBUTIONS. — Section  1400S(a), 
by  substituting  the  following  paragraph  for  para- 
graph (4)  thereof 


a 


(4)  Qualified  (contributions. — 


•HR  1424  EAS 


I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


••400 

‘'(A)  Ix  aKXERAL. — For  purposes  of  fins 
suhsectiou,  the  term  '(pailified  eonfrihufiou' 
means  any  eharifahJe  eonfrihufion  (as  defined  in 
seetion  17()(e))  if- — 

'fi)  sueh  contribution — 

'Y/j  is  paid  during  the  period  be- 
ginning on  the  earliest  applicable  dis- 
aster date  for  all  States  and  ending  on 
December  31,  2008,  in  cash  to  an  orga- 
nization described  in  section 
170(b)(1)(A),  and 

“(II)  is  made  for  relief  efforts  in 
1 or  more  Midwestern  disaster  areas, 
“(ii)  the  taxpayer  obtains  from  such 
organization  contemporaneous  written  ac- 
knowledgment (within  the  meaning  of  sec- 
tion 170(f)(8))  that  such  contribution  was 
used  (or  is  to  be  used)  for  relief  efforts  in 
1 or  more  Midu^estern  disaster  areits,  and 
“(Hi)  the  taxpayer  has  elected  th(‘  ap- 
plication of  this  subsection  with  respect  to 
such  contribution. 

“(B)  ExdlPTlox. — Such  term  shall  not  in- 
clude a contribution  by  a donor  if  the  contribu- 
tion is — 
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''(i)  to  an  oryanization  described  in 
section  509(a)(3),  or 

(ii)  for  establishment  of  a new,  or 
maintenance  of  an  existing,  donor  advised 
find  (as  defined  in  section  4966(d)(2)). 

'fC)  Application  op  election  to  part- 


nerships AND 


S CORPORATIONS. — In 


the  case  of 


a partnership  or  S corporation,  the  election 


under  subparagraph  (A)  (Hi)  shall  be  made  sepa- 
rately by  each  partner  or  shareholder. 


(13)  Suspension  op  certain  limitations 


ON 


PERSONAL  CASUALTY  LOSSES. — Section  1400S(b)(l), 


by  substituting  ‘the  applicable  disaster  date”  for 
'August  25,  2005”. 


Special 


RULE  POR  DETERMININO 


EARNED 


INCOME.—Section  1400S(d)— 


(A)  by  treating  an  individual  as  a qualified 
individual  if  such  individuaVs  principal  pleice  of 
abode  on  the  applicable  disaster  date  was  located 
in  a Midwestern  disaster  area, 

(B)  by  treating  the  applicable  disaster  date 
with  respect  to  any  such  individual  as  the  appli- 
cable date  for  purposes  of  such  subseetion,  and 

(( ) by  treating  an  area  as  described  in 
paragraph  (2)(B)(ii)  thereof  if  the  area  is  a 
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Midwestern  disaster  area  onlij  hij  reason  of  sub- 
section (h)(2)  of  this  section  (relating)  to  areas  el- 
igible only  for  public  assistance). 

(15)  AlKirSTMUM'S  RE(L\Rl)IS(i  TAXPAYER  AXE 
DEPEXDEXcy  STATES. — Section  14()()S(e),  bg  sub- 
stituting '‘2008  or  2009”  for  “2005  or  2006”. 

(e)  Modiekatioxs  to  Kytrixa  E.mer(R1X(x  T.\x  He- 


IJEE  A('T  oe  2005. — The  following  provisions  of  the 
Katrina  Ernergencg  Tax  Relief  Act  of  2005  shall  be  applied 
with  the  following  modifications: 

(1)  ADDETIOXAL  EXKMPTIOX  EOR  IIOESIXO  DIS- 
PLA('EI)  IX  DIM  DEAL. — Section  302 — 

(A)  by  substituting  “2008  or  2009”  for 
“2005  or  2006”  in  subsection  (a)  thereof 

(B)  by  substituting  “Midwestern  displaced 
individual”  for  “Hurricane  Katrina  displaced 
individual”  each  place  it  appears,  and 

((')  by  treating  an  area  as  a core  disaster 
area  for  purposes  of  applying  subsection  (c) 
thereof  if  the  area  is  a Midweston  disa.ster  area 
without  regard  to  subsection  (b)(2)  of  this  .section 
(relating  to  areas  eligible  only  for  public  assist - 
a nee). 


(2)  IX('REASE  IX  STAXDARI)  MILE.UIE  R.VTE.- 


8ection  303,  by  substituting  “begiiniing  on  the  appli- 
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coble  disostev  dote  ond  ending  on  Decetnher  31,  3008” 

for  dreginning  on  August  25,  2005,  ond  ending  on 
Decendrer'  31,  2006”. 

(3)  MiLEA(jE  HEIMBUH3EMENT!S  eon  CIIANl- 
TABLE  VOIJINTEEIBS.—Section  304— 

(A)  by  substituting  ‘beginning  on  the  op- 
plicoble  disostev  dote  ond  ending  on  Decernbev 
31,  2008”  for  ‘beginning  on  August  25,  2005, 

ond  ending  on  December  31,  2006”  in  subsection 
(o),  ond 


(B)  by  substituting  ^‘the  opplicoble  disostev 
dote”  for  ‘August  25,  2005”  in  subsection  (o). 

(4)  Exclusion  oe  certain  (ancellation  oe 
INDEBTEDNESS  IN(1)ME. — Section  401 


(A)  by  treoting  on  individuol  whose  prin- 
cipol  ploce  of  obode  on  the  opplicoble  disostev 
dote  wos  in  o Midwestern  disostev  oreo  (deten- 
rnined  without  vegord  to  subsection  (b)(2)  of  this 
section)  os  on  individuol  descrihed  in  subsection 
(b)(1)  thereof,  ond  by  treoting  on  individuol 
whose  principol  ploce  of  obode  on  the  opplicoble 
disostev  dote  wos  in  o Midwestern  disostev  oreo 
solely  by  reo.son  of  subsection  (b)(2)  of  this  sec- 
tion os  on  individuol  described  in  subseetio}i 
(b)(2)  thereof. 
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(B)  hi)  suhsfifutiug  “the  applicable  disaster 
date”  for  “August  28,  2005”  both  places  it  ap- 
pears, and 

(V)  by  substituting  “January  I,  2010”  for 
“January  1,  2007”  in  subsection  (e). 

(5)  EXTEXSIOX  of  HEPIAi'EMKXT  PEE  101)  FOP 
\o\PE('OOXiTiox  OF  OAix. — Section  405,  by  sub- 
stituting “on  or  after  the  applicable  disaster  date”  for 
“on  or  after  August  25,  2005”. 

SEC.  703.  REPORTING  REQUIREMENTS  RELATING  TO  DIS- 
ASTER RELIEF  CONTRIBUTIONS. 


(a)  lx  (tEXERAL. — Section  6033(1))  (relating  to  returns 
of  ceiiain  organizations  described  in  section  501(c)(3))  is 
atnended  by  striking  “and”  at  the  end  of  paragraph  (13), 
by  redesignating  paragraph  (14)  as  paragraph  (15),  and 
by  adding  after  paragraph  (13),  the  following  new  para- 
graph: 


“(14)  such  information  as  the  Secretary  may  )t- 
(piire  with  respect  to  disaster  relief  activities,  includ- 
ing the  amount  and  use  of  gualified  contributions  to 
which  section  1400S(a)  applies,  and”. 

(b)  KfffJ'TIVE  Date. — llw  amendments  made  by  this 
section  shall  apply  to  returns  the  due  date  for  which  (deter- 
mined without  regard  to  any  extension)  occurs  after  Decem- 
ber 31,  2008. 
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1 SEC.  704.  TEMPORARY  TAX-EXEMPT  BOND  FINANCING  AND 

2 LOW-INCOME  HOUSING  TAX  RELIEF  FOR 

3 AREAS  DAMAGED  BY  HURRICANE  IKE. 

4 (a)  T.lv-Exempt  Bond  FiNANdNO.—Section 

5 1400N(a)  of  the  Internal  Revenue  Code  of  1986  shall  apply 

6 to  any  Hurricane  Ike  disaster  area  in  addition  to  any  other 


1 area  referenced  in  such  section,  but  with  the  following  niodi- 

8 fications: 

9 (1)  By  suhstituHng  “qualified  Hurricane  He 

10  disaster  area  hand”  for  “qualified  Oulf  Opportunity 

1 1 Zone  Bond”  each  place  it  appears,  except  that  in  de- 
ll termininy  whether  a bond  is  a qualified  Hurricane 

13  Ike  disaster  area  bond — 


14 

15 

16 

17 

18 
19 


(A)  paragraph  (2)(A)(i)  shall  he  applied  by 
only  treating  costs  as  qualified  project  costs  if — 
(i)  in  the  case  of  a project  involving  a 
private  business  use  (as  defined  in  section 
141(1)} (6)),  either  the  person  using  the  prop- 
eiiy  suffered  a loss  in  a trade  or  business 


attributable  to  Hurricane  Ike  or  is  a person 
designated  for  purposes  of  this  section  bq 
the  Governor  of  the  State  in  which  the 


23 

24 

25 

26 


project  is  heated  as  a person  carrying  on  a 
trade  or  business  replacing  a trade  or  busi- 
ness with  respect  to  which  another  person 
suffered  such  a loss,  and 
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(ii)  in  the  case  of  a project  relating  to 
public  util  it  g property,  the  project  involves 
repair  or  recon  struct  ion  of  public  utility 
propeiiy  damaged  by  Hurricane  Fke,  and 
(B)  paragraph  (2)(A)(ii)  shall  be  applied 
by  treating  an  issue  as  a qualified  motigage 
issue  only  if  95  percent  or  more  of  the  net  pro- 
ceeds (as  defined  in  section  150(a)(3))  of  the 
issue  are  to  be  used  to  provide  financing  for 
mortgagors  who  siiffered  damages  to  their  prin- 
cipal residences  attributable  to  Hurricane  Ike. 

(2)  By  substituting  “any  State  in  which  any 
Hurricane  Ike  disaster  area  is  located’'  for  “the  State 
of  Alabama,  Louisiana,  or  Mississippi”  in  paragraph 
(2)(B). 

(3)  By  substituting  “designated  for  purposes  of 
this  section  (on  the  basis  of  providing  assistance  to 
areas  in  the  order  in  which  .sueh  assistance  is  most 
needed)”  for  “designated  for  purposes  of  this  section” 
in  paragraph  (2)((’). 

(4)  By  .'Substituting  “January  I,  2013”  for  “Jan- 
uary 1,  2011”  in  paragraph  (2)(D). 

(5)  By  substituting  the  following  for  subpara- 
graph (A)  of  paragraph  (3): 
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A(i(n\K(L\TK  AMOUNT  DN^KiNATND. — 
The  mcpimum  aggregate  face  amount  of  bonds 
which  mag  he  designated  under  this  subsection 
with  respect  to  any  State  shatl  not  exceed  the 


pwduct  of  $2,000  multipt ied  by  the  portion  of 
the  State  population  which  is  in — 


(i)  in  the  case  of  Texas,  the  counties 
of  hrazoria.  Chambers,  Galveston,  Jefferson, 
and  Orange,  and 

'YU)  in  the  case  of  Louisiana,  the  par- 
ishes of  Calcasieu  and  Cameron, 

(as  determined  on  the  basis  of  the  most  recent 
census  estimate  of  resident  population  released 
by  the  Bureau  of  Census  before  September  13, 
2008). 


(6)  By  substituting  “cpwlified  Hurricane  The 
disaster  area  repair  or  construction  ’ for  "qualified 

GO  Zone  repair  or  constmetiorH  each  place  it  ap- 
pears. 


( Y Ty  substituting  "afler  the  date  of  the  enact- 
ment of  the  Ileariland  Disaster  Tax  Belief  Act  of 
2008  and  before  January  1,  JOL'Hfor  "after  the  date 
of  the  enactment  of  this  juiragrapJ}  and  before  Janu- 
ary 1,  20 IH  in  })aragraph  (7)((f. 

(8)  By  disregarding  paragraph  (8)  thereof. 
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(9)  Hy  substifutiny  ''any  Hutricane  Ike  disasfei' 
area  ’ for  "the  (hdf  Opportunity  Zone”  each  place  it 
appears. 

(b)  Low-IsroME  IIorsiMi  Credit. — Section 
1400N(c)  of  the  Internal  Revenue  Code  of  1986  shall  apply 
to  any  Hurricane  Ike  disaster  area  in  addition  to  any  other 
area  referenced  in  such  section,  but  with  the  following  modi- 
fications: 

(1)  Only  with  respect  to  calendar  years  2008, 
2009,  and  2010. 

(2)  By  substituting  "any  Hurricane  Ike  disaster 
area”  for  "the  (lulf  Opportunity  Zone”  each  place  it 
appears. 

(3)  By  substituting  "Hurricane  Ike  Recovery  As- 
sistance housing  amount”  for  "(rulf  Opporiunity 
housing  amount”  each  place  it  appears. 

(4)  By  substituting  the  following  for  subparxi- 
gr^aph  (B)  of  paragraph  (1): 

"(B)  IIlJRRirAEE  IKE  IIOI  SIMI  AMOI  XT. — 
For  purposes  of  subparagr'aph  (A),  the  term 
'Hurricane  Ike  housing  arnounC  means,  for  any 
calendar  year',  the  amount  equal  to  the  pr'oduct 
of  $16.00  multiplied  by  the  poriion  of  the  State 
population  which  is  in — 
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(i)  i)i  the  case  ()f  Texas,  the  counties 
of  fh-azoria,  Chaoihers,  (kdveston,  Jefferson, 
and  Orange,  and 

f ii)  in  the  case  of  Louisiana,  the  par- 
ishes of  Calcasieu  and  Cameron, 

(as  determined  on  the  basis  of  the  most  recent 
census  estimate  of  resident  population  released 
hij  the  Bureau  of  Census  before  September  13, 
2008)  J\ 

(5)  Determined  udthout  regard  to  paragraphs 
(l^),  (d),  (d),  (5),  and  (6)  thereof 
(c)  Hurricane  Ike  Diraeter  Area. — For  purposes 
of  th  is  section  and  for  applying  the  substitutions  described 
in  subsections  (a)  and  (b),  the  term  'LJurricane  Ike  disaster 
aiea  means  an  area  in  the  State  of  Texas  or  Louisiana — 

(1)  with  respect  to  which  a major  disaster  has 
been  declared  by  the  President  on  September  13,  2008, 
under  section  401  of  the  Robeii  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act  by  reason  of 
Hurricane  Ike,  and 

(2)  determined  by  the  President  to  warrant  indi- 
viduid  or  individual  and  public  assista nee  from  the 
Federal  (rovernment  under  such  Act  with  resj)cct  to 
damages  attributable  to  Hurricane  Ike. 
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Subtitle  B — National  Disaster 

Relief 

SEC.  706.  LOSSES  ATTRIBUTABLE  TO  FEDERALLY  DE- 
CLARED DISASTERS. 

(a)  Waiver  of  Adjusted  (Ar)ss  Im'ome  Limita- 


tion.— 


(1)  In  oeneral. — Subsection  (li)  of  section  165 
is  amended  bij  redesignating  paragraphs  (3)  and  (4) 
as  paragraphs  (4)  and  (5),  respectively,  and  by  in- 
seiiing  after  paragraph  (2)  the  following  new  para- 
graph: 


‘(3)  Spe(tal  rule  for  losses  in  federally 


DE( 'LARED  DISASTERS. — 


'fA)  In  oeneral. — If  an  individual  has  a 
net  disaster  loss  for  any  taxable  year,  the 
amount  determined  under  paragraph  (2)(A)(ii) 
sh(dl  be  the  sum  of — 

‘fi)  such  net  disaster  loss,  and 
'fii)  so  much  of  the  excess  referred  to 
in  the  matter  preceding  clause  (i)  of  para- 
graph (2)(A)  (reduced  by  the  amount  in 
clau.se  (i)  of  this  subparagraph)  as  exceeds 
10  percent  of  the  adjusted  gross  inco)ne  of 
the  individu(tl. 
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a 


(B)  Net  dieaeteh  loss.— For  purposes  of 


subparagraph  (A),  the  term  ‘net  disaster  loss’ 
means  the  excess  of — 


“(i)  the  personal  casualty  losses — 

“(I)  attnbutable  to  a federally  de- 
clared disaster  occurring  before  Janu- 
ary 1,  2010,  and 

“(11)  occurring  in  a disaster  area, 


over 


“(ii)  personal  casualty  gains. 


FeDEIL  1 LL  Y DECI^  1 EED 


DISAETEE. — 


For  pu  rposes  of  th  is  pa  ragraph — 

“(i)  Federally  de('lared  dis- 


aster.— The  term  federally  declared  dis- 
aster’ means  any  disaster  subsequently  de- 
termined by  the  President  of  the  United 
Stales  to  warrant  assistance  by  the  Federal 
(Jovemment  under  the  Roberi  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act. 


“(ii)  Disaster  area.—Uw  term  dis- 
aster area’  means  the  area  so  determined  to 
wa  rra  n t such  assist  a nee.  ’ ’. 

(2)  (h)SEOR  MI  NO  AMENDMENTS. — 
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a 


(A)  Section  li)5(h)(4)(B)  (as  so  redesig- 
nated) is  amended  by  striking  ''paragraph  (2)'' 
and  inseiiing  "paragraphs  (2)  and  (S)'\ 

(B)  Section  165(i)(l)  is  amended  by  strik- 
ing "Joss”  and  alt  that  follows  through  "Act” 
and  inseoiing  "toss  occurring  in  a disaster  area 
(as  defined  by  douse  (ii)  of  subsection  (h)(3)((f) 
and  attributabte  to  a federatty  declared  disaster 
(as  defined  by  clause  (i)  of  such  subsection)”. 

((2)  Section  165(i)(4)  is  amended  by  sink- 
ing "Presidentially  declared  disaster  (as  defined 
by  section  l()33(h)(3))”  and  inseiiing  "federally 
' declared  disaster  (as  defined  by  subsection 
(h)(3)((f(i)”. 

(D)(i)  So  much  of  subsection  (h)  of  section 
1033  as  precedes  subparagraph  (A)  of  paragraph 
(1)  thereof  is  amended  to  read  as  follows: 

(h)  Special  Rules  eoh  Property  Damaoed  by 


Federally  Dea'lared  Disasters. 


"(1)  Prim'IPAL  residem'es. — If  the  taxpayers 
principal  residence  or  any  of  its  contents  is  located 
in  a di.sa.ster  area  and  is  compulsorily  or  involun- 
tarily convened  as  a result  of  a federally  declared  dis- 
it ster — 
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(ii)  Paragraph  (2)  of  section  1033(h)  is 
amended  hy  striking  ‘Hnvestmenf’  and  all  that 
follows  through  “disaster”  and  inseding  “invest- 
ment located  in  a disaster  area  and  compulsorihj 
or  involuntarily  converted  as  a result  of  a feder- 
ally declared  disaster”. 


(Hi)  Paragraph  (3)  of  section  1033(h)  is 
amended  to  read  as  follows: 

‘f3)  Federally  de('lared  ddsarter;  dis- 
aster AREA. — The  terms  “federally  declared  disaster” 
and  disaster  area”  shall  have  the  respective  meaning 
given  such  terms  by  section  165(h)(3)(C).”. 

(iv)  Section  139(c)(2)  is  amended  to  read  as 
follows: 


“(3)  federally  declared  disaster  (as  defined  hy 
section  165(h)(3)(C)(i))”. 

(v)  Subelause  (II)  of  section 
172(l))(l)(F)(ii)  is  amended  by  striking  “P resi- 
dent iaJly  declared  disasters  (as  defined  in  section 
1033(h)(3))”  and  inserting  “federally  declared 
disasters  (as  defined  by  subseeiion  (h)(3)((d(i))”. 

(vi)  Subclause  (III)  of  section 
172(b)(l)(F)(ii)  is  amended  by  striking  “Presi- 
dentiidly  declared  disasters”  and  in.serting  “fed- 
end  ly  deeUtrcd  disasters”. 
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(vii)  Subsection  (a)  of  section  75()SA  is 
amended  bij  striking  ''Presidcntiallg  deelored 
disaster  (as  defined  in  section  l()33(}i)(3))”  and 
inseriing  'federaUg  declared  disaster  (as  defined 
by  section  U)5(l\)(3)((^)(i)y\ 

(1))  ISi'HKASE  L\  AS’7:L\7>.l/i'/>  DKIHU'TIOS  HY  DISASTER 
Casialty  Loss. — 


(1)  L\  (}  EXE  HAL. — Paragraph  (1)  of  section 
63(c),  as  amended  by  the  Housing  Assistance  Tax  Act 
of  2008,  is  amended  by  striking  'hind'’  at  the  end  of 
subparagraph  (B),  by  striking  the  period  at  the  end 
of  subparagraph  (('')  and  insetiing  and”,  and  by 
adding  at  the  end  the  following  new  subparagraph: 

‘‘(L))  the  disaster  loss  deduction.”. 

(2)  Disaster  loss  deduhtox. — Subsection  (c) 
of  section  63,  as  amended  by  the  Housing  Assistance 
Tax  Act  of  2008,  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 

'f8)  Disaster  loss  deihjctiox. — For  the  pur- 
poses of  paragraph  (1),  the  term  'disaster  loss  deduc- 
tion' means  the  net  disaster  loss  (as  defined  in  section 
165(h)(3)(B)).”. 

(3)  Allo\vax('e  jx  ('o.mri'tlm;  alterxative 
.MIXIMII.M  TA.YARLE  IX(^o.]iE. — Subparagraph  (E)  of 
section  56(b)(1)  is  amended  by  adding  at  the  end  the 
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1 foUoivim)  new  sentence:  ''The  preceding  sentence  shall 

2 not  applg  to^so  much  of  the  standard  deduction  as  is 

3 determined  under  section  63(c)(l)(I))d\ 

4 (c)  IxiUiEA^E  IN  Limitation  on  Individial  Loss 

5 Pee  CASiALTY.—Paragreiph  (1)  of  section  1650})  is 

6 amended  by  striking  "$100”  and  inseiiing  "$500  ($100  for 

7 taxable  gears  beginning  after  December  31,  2009)”. 
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( d)  EeEE(  '771 E Da  tes.  — 


(1)  In  oenehal. — Except  as  provided  by  para- 
graph (2),  the  amendments  made  by  this  section  shall 
apply  to  disasters  declared  in  taxable  years  beginning 
after  December  31,  2007. 


(2)  iNdlEASE  IN  LIMITATION  ON  INDIVIDUAL 


LOSS  PEE  (ASIALTY. 


The  amendment  made  by  sub- 


section (c)  shall  apply  to  tcixable  years  beginning 
after  December  31,  2008. 


SEC.  707.  EXPENSING  OF  QUALIFIED  DISASTER  EXPENSES. 

(a)  In  (tENEEAL. — Part  VI  of  subchapter  B of  chapter 
1 is  amended  by  inseiiing  after  section  198  the  following 
new  section: 


“SEC.  198 A.  EXPENSING  OF  QUALIFIED  DISASTER  EX- 
PENSES. 

(a)  In  (jENEEAL. — ^4  taxpayer  may  elect  to  treat  anij 
(padified  disaster  expenses  which  are  paid  or  incurred  bij 
the  tax})ai)er  as  an  exj)ense  uhich  is  not  chargeable  to  cap- 
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if(tl  account.  Any  expense  which  is  so  treated  shall  be  al- 
lowed as  a deduction  for  the  taxable  year  in  which  it  is 
paid  or  incurred. 

‘YW  Qvalifiei)  DiFAtsTKH  Expemsk. — For  purposes 
of  this  section,  the  term  'qualified  disaster  expense’  means 
any  expe n di t u re — 

"(1)  which  is  paid  or  incurred  in  connection 
with  a trade  or  business  or  with  business-related 
p roped  y, 

"(2)  which  is — 

"(A)  for  the  abatement  or  control  of  haz- 
ardous substances  that  were  released  on  account 
' of  a federally  declared  disaster  occurring  before 
January  1,  2010, 

"(B)  for  the  removal  of  debris  from,  or  the 
demolition  of  structures  on,  real  propedy  which 
is  business- related  propedy  damaged  or  de- 
stroyed as  a result  of  a federally  declared  dis- 
aster occurring  before  such  date,  or 

"(C)  for  the  repair  of  business-related  prop- 
edy damaged  as  a result  of  a federally  deelared 
disaster  occurring  before  such  date,  and 
"(2)  which  is  otherwise  ehargeable  to  capital  ac- 
count. 
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(c)  Other  Definitions. — For  purposes  of  this  sec- 


tion— 


y 


a 


(1)  Business-related  property. — The  term 


'business-related  propeHy’  means  propmiy — 

(A)  held  by  the  taxpayer  for  use  in  a trade 
or  business  or  for  the  production  of  income,  or 
"(B)  described  in  section  1221(a)(1)  in  the 
hands  of  the  taxpayer. 


<(/<- 


(2)  Federally  de(l.ared  disaster. — The 
term  federally  declared  disaster’  has  the  meaning 
given  such  term  by  section  165(h)(3)(C)(i). 

"(d)  Deduction  Recaptured  Ordinary  Income 
ON  Bale,  ET(\— Solely  for  purposes  of  section  1245,  in  the 
case  ofpropeHy  to  which  a cjualified  disaster  expense  would 
have  been  capitalized  but  for  this  section — 


"(1)  the  deduction  allowed  by  this  section  for 
such  expense  shall  be  treated  as  a deduction  for  depre- 
ciation, and 


"(2)  such  propeHy  (if  not  otherwise  section  1245 
property)  shall  be  treated  as  section  1245  prvpetiy 
solely  for  purposes  of  applying  section  1245  to  such 
deduction. 


"(e)  Coordination  With  Other  Proviaiona. — Sec- 
tions 198,  28()B,  and  468  shall  not  apply  to  amounts  which 
are  treated  as  ex/)enses  under  this  section. 
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'Xf)  RKdViATioss. — The  Secretary  shall  prescribe 
sueh  regulations  as  may  be  necessary  or  appropriate  to 
carry  out  the  purposes  of  th  is  section/'. 

(1))  Clerical  Amesdmkst. — The  table  of  sections  for 
pad  VI  of  subchapter  B of  chapter  1 is  amended  by  insert- 
ing after  the  item  relating  to  section  198  the  following  new 
item: 


“Sec.  1!)SA.  Erf)emini)  of  Quo! ified  Disaster  Expenses.”. 

(c)  Efeective  Date. — Tlw  amendments  made  by  this 
section  shall  apply  to  amounts  paid  or  incurred  after  De- 
cember 31,  2007  in  connection  with  disaster  declared  after 
such  date. 


SEC.  708.  NET  OPERATING  LOSSES  ATTRIBUTABLE  TO  FED- 
ERALLY DECLARED  DISASTERS. 


(a)  In  (xENERAL. — Paragraph  (1)  of  section  172(b)  is 
amended  by  adding  at  the  end  the  following  new  subpara- 


graph: 


XJ)  Certain  losses  attributable  fed- 


erally declared  DISASTERS. — In  the  case  of  a 
taxpayer  who  has  a (pialified  disaster  loss  (as  de- 
fined in  subsection  (j)),  such  loss  shall  be  a net 
operating  loss  carryback  to  each  of  the  5 taxable 
years  preceding  the  taxable  year  of  such  loss.". 

(b)  Qualified  Disaster  Loss. — Section  172  is 
amended  by  redesignating  subsections  (j)  and  (k)  as  sub- 
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sections  (I')  and  (1),  respectively,  and  hy  inseiiing  after  sid)- 

section  (i)  the  following  new  subsection: 

/■ 

(j)  Rtlks  Reiatin(t  to  Qualified  Difaftkr 
Losses. — For  purposes  of  this  section — 

(1)  In  oeneral. — The  term  ‘qualified  disaster 
loss’  means  the  lesser  of — 

“(A)  the  sum  of — 

“(i)  the  losses  allowable  under  section 


165  for  the  taxable  year — 

“(I)  attributable  to  a federally  de- 
clared disaster  (as  defined  in  section 


165(h)  (3)  (C)(i))  occurring  before  Janu- 


ary 1,  2010,  and 


“(II)  occurring  in  a disaster  area 
(as  defined  in  section  1650i)(3)(C)(ii)), 
and 


“(ii)  the  deduction  for  tie  taxable  year 
for  qualified  disaster  expenses  which  is  al- 
lowable under  section  198A(a)  or  which 
would  be  so  allowable  if  not  otherwise  treat- 
ed as  an  expense,  or 

“(B)  the  net  operating  loss  for  sueh  taxable 


year. 


“(2)  FoORDISATION  with  SURSE(^T1()X  (b)(2). — 
For  purposes  of  applying  subsection  (b)(2),  a quali- 
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fled  disaster  loss  for  any  taxabk  year  shall  he  treated 
in  a manner  similar  to  the  manner  in  which  a speci- 
fied liability  hss  is  treated. 

'fS)  Election. — Any  taxpayer  entitled  to  a 5- 
year  carryback  under  subsection  (l))(l)(J)  from  any 
loss  year  may  elect  to  have  the  canujback  period  with 
respect  to  such  loss  year  determined  without  regard  to 
subsection  (h)(l)(J).  Such  election  shall  be  made  in 
such  manner  as  may  be  prescribed  by  the  Secretary 
and  shall  be  made  by  the  due  date  (including  exten- 
sions of  time)  for  filing  the  taxpayer’s  return  for  the 
taxable  year  of  the  net  operating  loss.  Such  election, 
once  made  for  any  taxable  year,  shall  be  irrevocable 
for  sueh  taxable  year. 

‘f4)  Excta'SION. — The  term  ‘qualified  disaster 
loss’  shall  not  include  any  loss  with  respect  to  any 
p ro pe  Hy  described  i n seetio  n 1 4 DON (p)(3).”. 

(c)  Loss  Dedcction  Allowed  in  Compctino  Al- 
ternative Minimum  Taxable  Income. — Subsection  (d)  of 
section  56  is  amended  by  adding  at  the  end  the  following 
new  paragraph: 


“(3)  Net  operatino  loss  attributable  to 

EEDE RALLY  DE('LAREI)  DISASTERS. — In  the  case  of  a 
taxpayer  which  has  a qualified  disaster  loss  (as  de- 
fined by  section  172(b)(l)(J))  for  the  taxable  year. 
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paragraph  (1)  shall  be  applied  bg  iiiereasing  the 
amount  detemnned  under  subparagraph  (A)(ii)(I) 
thereof  bg  the  sum  of  the  ca rrgbacks  and  carryovers 
of  such  loss.”. 

( d)  C()XF()HMi\Ui  Amexdmfntf. — 

(1)  C lause  (ii)  of  section  172(b) (l)(F)  is  amend- 
ed bg  inseiiing  “or  qualified  disaster  loss  (as  defined 
in  subsection  (j))”  before  the  period  at  the  end  of  the 
last  sentence. 

(2)  Paragraph  (1)  of  section  172(i)  is  amended 
bg  adding  at  the  end  the  foil  owing  new  flush  sentence: 
“Such  term  shall  not  include  ang  qualified  disaster 
loss  (as  defined  in  subsection  (j)).”. 

(e)  Effe('tivk  Date.— The  amendments  made  bg  this 
section  shall  applg  to  losses  arising  in  taxable  gears  begin- 
ning  after  December  31,  2007,  in  connection  with  disasters 
declared  after  such  date. 


SEC.  709.  WAIVER  OF  CERTAIN  MORTGAGE  REVENUE  BOND 
REQUIREMENTS  FOLLOWING  FEDERALLY  DE- 
CLARED DISASTERS. 


(a)  Is  (jESEFAL. — Aubsection  (k)  of  section  143  is 
amended  bg  adding  at  the  end  the  following  new  })aragra})h: 

'fl2)  SfE(1AL  rules  foe  FESf  desires  de- 


STFOYEl)  IS  EEDEFALLY  DFJIAFEI)  DISASTEFS.- 
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‘ ‘ (A ) PRI\(  IP.  l L HKSIDEM  'E  DES  TEO  \ 'ED.  — 
At  the  election  of  the  taxpaifcr,  if  the  principal 
residence  (within  the  meaning  of  section  121)  of 
such  taxpaijer  is — 

‘f  i)  rendered  unsafe  for  use  as  a resi- 
dence bp  reason  of  a federally  declared  dis- 
aster occurring  before  January  1,  2010,  or 
'fii)  demolished  or  relocated  by  reason 
of  an  order  of  the  government  of  a State  or 
political  subdivision  thereof  on  account  of  a 
federally  declared  disaster  occurring  before 
such  date, 

then,  for  the  2-year  period  beginning  on  the  date 
of  the  disaster  declaration,  subsection  (d)(1)  shall 
not  apply  with  respect  to  such  taxpayer  and  sub- 
section (e)  shall  be  applied  by  substituting  JliS 
for  ‘90’  in  paragraph  (1)  thereof 

“(B)  PlUMlPAL  REAIDEXCE  I)AMA(EII). — 

“(i)  L\  (lESERAL. — At  the  election  of 
the  taxpayer,  if  the  principal  residence 
(within  the  meaning  of  section  121)  of  such 
taxpayer  was  damaged  as  the  result  of  a 
federally  declared  disaster  occurring  before 
Janiatry  1,  2010,  any  owner-financing  pro- 
vided in  connection  u'ith  the  repair  or  re- 
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constniction  of  such  residence  shall  be  treat- 
ed as  a qualified  rehahilitation  loan. 
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(ii)  Limitation. — The  aggregate 
owner-financing  to  which  clause  (i)  applies 
shall  not  exTced  the  lesser  of— 

“(I)  the.  cost  of  such  repair  or  re- 
construction, or 
“(II)  $150,000. 


“(C)  Federally  deolared  dieaeter. — 
For  purposes  of  this  paragraph,  the  term  [feder- 
ally declared  disaster’  has  the  meaning  given 
such  term  by  section  1 65  fli)  (3 ) (C)  (i ). 

“(D)  Election;  denial  oe  doiuile  ben- 


EEIT.- 


“(i)  Election.— An  election  under 


this  paragraph  may  not  be  revoked  except 
with  the  consent  of  the  Secretary. 

“(ii)  Denial  oe  double  beneeit. — If 
a taxpayer  elects  the  application  of  this 
paragraph,  paragraph  (11)  sladl  not  a}) ply 
with  respect  to  the  purchase  or  financing  of 


any  residence  by  .such  ta.xpayer.’\ 


(1))  Eeee('tive  Date. 


The  amendment  made  by  sub- 


section (a)  shall  apply  to  disasters  oceurring  after  December 


31,  2007. 
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SEC.  710.  SPECIAL  DEPRECIATION  ALLOWANCE  FOR  QUALI- 
FIED DISASTER  PROPERTY. 


(a)  Is  (jESERAL. — Section  168,  as  amended  by  this 
Act,  is  amended  by  adding  at  the  end  the  fotloieing  new 
subsection: 


‘An)  Spe('ial  Allowasce  eoh  Qualified  Disaster 


.4  ssis T 1 AY  'E  Proper  t\  \ — 


“(1)  Is  OESERAL. — In  the  case  of  any  qualified 
disaster  assistanee  property — 

‘Y-U  the  depreciation  deduction  provided  by 
section  167(a)  for  the  taxable  year  in  which  such 
propetiy  is  placed  in  service  shall  include  an  al- 
lowance equal  to  50  percent  of  the  adjusted  basis 
of  the  qualified  disaster  assistance  propoiy,  and 
“(B)  the  adjusted  basis  of  the  qualified  dis- 
aster assi.sta)iee  propoiy  shall  be  reduced  by  the 
amount  of  such  deduction  before  computing  the 
amount  otherwise  allowable  as  a depreciation  de- 
duction under  this  chapter  for  such  taxable  year 
and  any  subsequent  ta.rable  year. 


(jUALIEIEI)  DISASTER  ASSISTAMLJ  PROP 


ERTY. — For  purposes  of  this  subsection — 

“(A)  Is  OESERAL. — The  term  ‘qualified  dis- 
aster assistanee  propeaiif  means  any  propoiy — 
“(i)(I)  which  is  described  in  subsection 
(k)(2)(A)(i),  or 
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‘‘(H)  which  is  nonresident  ial  real 

property  or  residential  rental  pro  peri  y, 

/ 

‘‘(ii)  substaritially  all  of  the  use  of 
wh  ich  is — 

'‘(I)  in  a disaster  area  with  re- 
spect to  a federally  declared  disaster 
occurring  before  January  1,  2010,  and 
“(hi)  in  the  active  conduct  of  a 
trade  or  business  by  the  taxpayer  in 
such  disaster  area, 

“(Hi)  which — 

“(I)  rehabilitates  pro  peri  y dam- 
aged, or  replaces  property  destroyed  or 
condemned,  as  a result  of  such  feder- 
ally declared  disaster,  except  that,  for 
purposes  of  this  clause,  propeiiy  shall 
be  treated  as  replcwing  property  de- 
stroyed or  condemned  if,  as  pari  of  an 
integrated  plan,  such  propeiiy  replaces 
propeiiy  which  is  included  in  a con- 
tinuous area  which  includes  real  prop- 
erty destroyed  or  condemned,  and 

“(II)  is  similar  in  nature  to,  and 
located  in  the  same  county  as,  the 
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propetiy  being  rehabilitated  or  re- 

plaeed, 

''(iv)  the  original  use  of  whieh  in  sueh 
disaster  area  eommences  with  an  eligible 
taxpager  on  or  after  the  applieable  disaster 
date, 

'fv)  whieh  is  aecpeired  bg  sueh  eligible 
taxpager  bg  purehase  (as  defined  in  section 
179(d))  on  or  after  the  applicable  disaster 
date,  but  onlg  if  no  written  binding  con- 
tract for  the  acquisition  was  in  effect  before 
sueh  date,  and 

‘fvi)  which  is  placed  in  service  bg  such 
eligible  taxpager  on  or  before  the  date  which 
is  the  last  dag  of  the  third  calendar  gear 
following  the  applicable  disaster  date  (the 
foiuih  calendar  gear  in  the  case  of  non  resi- 
dential real  property  and  residential  rental 
properly). 

‘fB)  EX( 'EPTK )XS.  — 


“(i)  Other  boxer  deprejiatiox 
PROPERTY. — The  ter'rn  'qualified  disaster 
assistance  pr'operlg'  shrdl  not  include — 
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''(I)  any  yropeHy  to  which  sub- 
sect  ion  (k)  (determined  without  regard 

/ 

to  paragraph  (4)),  (1),  or  (m)  applies, 
'Y7/j  any  propeiiy  to  which  sec- 
tion 1400N(d)  applies,  and 

“(III)  any  property  described  in 
section  1 400N( p ) (3). 

“(ii)  Al  TKRNA  771 I)EPRE(  R 1 TION 
PROPERTY.— The  term  kpualified  disaster 
assistance  propeiiy'  shall  not  include  any 
property  to  which  the  alteniative  deprecia- 
tion system  under  subsection  (g)  applies,  de- 
termined without  regard  to  paragraph  (7) 
of  subsection  (g)  (relating  to  election  to  have 
system  apply). 

“(Hi)  Tax-exempt  pond  einanoed 
PROPERTY. — tduch  term  shall  not  include 
any  propeiiy  any  poiiion  of  which  is  fi- 
nanced with  the  proceeds  of  any  obligaiion 
the  interest  on  which  is  exempt  from  tax 
under  section  103. 

“(iv)  Qiaijeied  revptalizatiox 
PUILDIXOH. — i3uch  term  shall  not  include 
(oiy  quidified  revitalization  building  with 
respect  to  which  the  taxpayer  has  elected  the 
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appJicaiion  of  paragraph  (1)  or  (2)  of  sec- 
tion 14001(a). 

‘fv)  Electios  opt. — If  a taxpayer 
makes  an  election  under  this  clause  with  re- 
spect to  any  class  of  propetiy  for  any  tax- 
able year,  this  subsection  shall  not  apply  to 
all  propeHy  in  such  class  placed  in  service 
during  such  taxable  year. 

'fC)  Special  pvles. — For  purposes  of  this 
subsection,  rules  similar  to  the  rules  of  subpara- 
graph (E)  of  subsection  (k)(2)  shall  apply,  except 
that  such  subparagraph  shall  be  applied — 

‘fi)  by  substituting  Hie  applicable  dis- 
aster date'  for  December  31,  2007’  each 
place  it  appears  therein, 

‘fii)  without  regard  to  'and  before 
January  1,  2009’  in  clause  (i)  thereof,  and 
"(Hi)  by  substituting  ‘(pialified  dis- 
aster assistance  propeiiy’  for  '(padified 
propeiiy’  in  clause  (iv)  thereof 


JD)  ALLOWAM'E  aoaiset  altehaative 


MIMMIAI  TAX. — For  purposes  of  this  subsection, 
rules  similar  to  the  rules  of  subsection  (k)(2)((l) 
.dial I apply. 
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(3)  Other  definitions. — For  purposes  of  this 


subsection — 


'fA)  Applicable  disaster  date. — The 
term  opplicoble  disaster  dote’  mecins,  with  re- 
spect to  any  federally  declared  disaster  the  date 
on  which  such  federally  declared  disaster  occurs. 

fB)  Federally  deceared  disaster. — 
The  tenn  federally  declared  disaster’  has  the 
meaning  given  such  term  under  section 
165fli)(3)(C)(i). 

(C)  Disaster  area. — The  term  llisaster 
area’  has  the  meaning  given  such  tenn  under 
section  1 65  (h,)  (3)  ( C)  (ii ). 

‘fD)  Eligible  taxpayer. — The  tenn  'eli- 
gible taxpayer’  means  a taxpayer  who  has  suf- 
fered an  economic  loss  attributable  to  a federally 
declared  disaster. 


18 

19 

20 
21 
22 
23 


"(4)  Recapture. — For  pioyoses  of  this  sub- 
section, ndes  similar  to  the  niles  under  section 
179(d)  (10)  shall  apply  with  respect  to  any  qualified 
disaster  assistance  property  which  ceases  to  be  quali- 
fied disaster  assistance  property.  ”. 

(If  Eeeective  Date.— The  amendment  made  by  this 
24  section  shall  apply  to  property  placed  in  service  after  De- 
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ceniber  31,  2007,  with  respect  disasters  declared  after  such 
date. 


SEC.  711.  INCREASED  EXPENSING  FOR  QUALIFIED  DIS- 
ASTER ASSISTANCE  PROPERTY. 


(a)  Is  (tESKHAL. — Sectio)}  179  is  (unended  by  adding 
at  the  end  the  following  new  subsection: 

'fe)  SPEdAL  NELES  pop  (ft  ALIEIEI)  DISASTER  As- 
sisTA\(  11  Property. — 

'fl)  Is  OESERAL. — For  purposes  of  this  sec- 


tion— 

“(A)  the  dollar  atnount  in  effect  under  sub- 
section (1))(0  ftp'  Ihe  taxable  year  shall  be  in- 
' creased  by  the  lesser  of — 

$100,000,  or 

'fit)  the  cost  of  (pialified  section  179 
disaster  assistance  propetiy  placed  in  serv- 
ice during  the  taxable  year,  and 
'dP>)  the  dollar  amount  in  effect  under  sub- 
section (b)(2)  for  the  ta.rable  year  .nhall  be  in- 
creased  by  the  lesser  of — 

‘fi)  $600,000,  or 

'‘(ii)  the  cost  of  (pialified  section  179 
disaster  assistance  propeFy  placed  in  serv- 
ice during  the  twrable  year. 
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^'(2)  Qualified  se('ti()x  179  difai^^tfh 


SSIFT- 


AX(^F  PROPERTY. — For  putyoses  of  this  subsection,  the 
term  qualified  section  179  disaster  assistance  prop- 
eriij  means  section  179  properly  (as  defined  in  sub- 


section (d))  ivhich  is  cqualified  disaster  assistance 
properly  (as  defined  in  section  168(n)(2)). 


'f3)  COORDIXATIOX 


WITH  EMPOWERMEXT  zoxes 


AM)  REAEWAL  UOMMUXITIES. — For  purposes  of  sec- 
tions 1397A  and  1400 J,  qualified  section  179  disaster 
assistance  properly  shall  not  be  treated  as  qualified 
zone  propeHy  or  qualified  renewal  properly,  unless 
the  taxpayer  elects  not  to  take  such  cjualified  section 
179  disaster  assistance  properly  into  account  for  pur- 
poses of  this  subsection. 


15 

16 

17 

18 

19 

20 


f4)  Re(APTURE. — For  purposes  of  this  sub- 
section, miles  similar  to  the  miles  under  subsection 
(d)(10)  shall  apply  with  respect  to  any  qualified  sec- 
tion 179  disaster  assistance  properly  wh  ich  ceases  to 
be  qualified  section  179  disaster  assistance  properly.”, 
(b)  Eeee(TIVE  I)ATE.~The  amendment  made  by  this 

21  section  shall  apply  to  properly  placed  in  service  after  De- 

22  cernber  31,  2007,  with  respect  disastews  declared  after  such 

23  date. 
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SEC.  712.  COORDINATION  WITH  HEARTLAND  DISASTER  RE- 
LIEF. 

The  (onendments  nutdc  hij  this  subtitle,  other  than  th( 
a}nen(hnents  made  hi)  sections  7()()(a)(2),  710,  and  711, 
shall  not  apph)  to  any  disaster  described  in  section 
702(c)(1)(A),  or  to  any  expenditure  or  toss  resulting  front 
such  disaster. 

TITLE  VIII— SPENDING  REDUC- 
TIONS AND  APPROPRIATE 
REVENUE  RAISERS  FOR  NEW 
TAX  RELIEF  POLICY 

SEC.  801.  NONQUALIFIED  DEFERRED  COMPENSATION  FROM 
, CERTAIN  TAX  INDIFFERENT  PARTIES. 

(a)  I\  (jEMIHAL. — Subpaii  B of  part  II  of  subchapter 
E of  chapter  1 is  amended  by  inserting  after  section  457 
the  following  new  section: 

“SEC.  457 A.  NONQUALIFIED  DEFERRED  COMPENSATION 
FROM  CERTAIN  TAX  INDIFFERENT  PARTIES. 

'fa)  Is  (Ikeeral. — Any  compensation  which  is  de- 
ferred under  a nompialified  deferred  compensation  plan  of 
a nongualified  entity  sludl  be  includible  in  gross  income 
when  there  is  no  substantial  risk  of  forfeiture  of  the  rights 
to  such  compensation. 

'fb)  XOM^VALIEIEI)  Kstitv. — For  purposes  of  this 
section,  the  term  'nongualified  entity'  means — 
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‘‘(1)  any  foreign  corporation  unless  suhstantiaJly 

all  of  its  income  is — 

/ 

effectively  connected  with  the  conduct 
of  a trade  or  husiness  in  the  United  States,  or 

(B)  subject  to  a comprehensive  foreign  in- 
come tax,  and 


'‘(2)  any  partnership  unless  substantially  all  of 

its  income  is  allocated  to  persons  other  than 

'fA)  foreign  persons  with  respect  to  whom 
such  income  is  not  subject  to  a comprehensive 
foreign  income  tax,  and 

“(B)  organizations  which  are  exempt  from 
tax  under  this  title. 


14 

15 


rioN. — 


Determinability  oe  Amounts 


OE  COMPENSA- 


16 
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“(1)  In  (GENERAL. — If  the  amount  of  any  com- 
pensation is  not  determinable  al  the  time  that  such 
compensation  is  otherwise  includible  in  gross  income 
under  subsection  (a) — 

(A)  such  amount  shall  be  so  includible  in 
gross  income  when  determinable,  and 

“(B)  the  tax  imposed  under  th  is  chapter  for 
the  taxable  year  in  which  such  compensation  is 
includihle  in  gross  income  shall  be  increased  by 
the  sum  of — 
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“09  (nnouni  of  interest  determined 
unde)’  jMD’agropJ}  (2),  (Did 

“00  (unount  ecpiol  to  20  pei’eent  of 
the  (unount  of  such  compensution. 

'f2)  IXTEKEST. — For  piD’poses  of  poDigirtph 
(l)(B)(i),  inter’est  determined  under  this  piD'o- 
(p’oph  for  anij  taxable  year  is  the  (unount  of  intei'cst 
at  the  undei'payment  )xite  under  section  6621  plus  1 
pei’centaye  point  on  the  underyayments  that  would 
have  occiD’red  had  the  defen'cd  compensation  been  in- 
cludible in  (p'oss  income  for  the  taxable  year  in  which 
fir'st  defcrixd  or,  if  later,  the  fir'st  taxable  year  in 
which  such  deferred  compensation  is  not  subject  to  a 
substantial  risk  of  forfeiture. 

“(d)  OTIIKH  DEFIXITIOXS  AM)  SPE('IAL  HELES. — Fo)’ 
piD’poses  of  th  is  section — 


(1)  t^riiETAXTIAL  EISK  OE  EOREEITERE. — 


“(A)  Ix  DEXERAL. — The  lights  of  a jioeon 
to  compensation  .diall  be  tieated  as  subject  to  a 
subst(nitial  risk  offoifeituie  only  if  such  pei’soids 
rights  to  such  compensation  (ne  conditioned 
upon  the  future  pei’foinnance  of  substantial  seir- 
i(es  by  any  individual. 
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'‘(B)  Exception  for 


(T)MPENSAri()N 


RAPED  ON  OAIN  RECOONIZEl)  ON  .lA'  INVEPTMENT 


APPET. — 


(i)  In  general. — To  tJie  extent  pro- 
vided in  regidations  prescrihed  by  the  Sec- 
retary^ if  compensation  is  determined  solely 
by  reference  to  the  amount  of  gain  recog - 
nized  on  the  disposition  of  an  investment 
asset,  such  compensation  shall  he  treated  as 
subject  to  a substantial  risk  of  forfeiture 
until  the  date  of  such  disposition. 

"(ii)  Inveptment  appet. — For  pur- 
poses of  clause  (i),  the  term  invest rnent 
asset  means  any  single  asset  (other  than  an 
in  vestment  fund  or  similar  entity) — 

"(I)  acquired  directly  by  am  in- 
vestment fund  or  similar  entity, 

“(II)  with  respect  to  which  such 
entity  does  not  (nor  does  any  person 
related  to  such  entity)  pariicipate  in 
the  active  management  of  such  asset 
(or  if  such  asset  is  an  interest  in  an 
entity,  in  the  active  management  of  the 
activities  of  such  entity),  and 
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''(III)  substantidlhj  (ill  of  (tnij 
gain  on  the  disposifion  of  which  (othcn 
than  such  deferred  eompensation)  is  cd- 
Joeafed  to  investors  in  such  entity. 


“(Hi)  COORDIXATIOX  WITH  SPHCTAL 
HVLE. — Paragraph  (3)(F>)  shall  not  apply 
to  any  eompensation  to  uhieh  elause  (i)  ap- 


plies. 

“(2)  POMPREIIEXSIVE  EOPEICIX  IXCOME  TAX. — 
The  term  'comprehensive  foreign  income  ta.P  meet  ns, 
with  respect  to  any  foreign  person,  the  income  tax  of 
a foreign  country  if — 

“(A)  such  person  is  eligihle  for  the  benefits 
of  a comprehensive  income  ta.r  treaty  bed  ween 
such  foreign  country  and  the  United  States,  or 
“(B)  such  person  demonstrates  to  the  satis- 
faction of  the  Secretary  that  .such  foreign  country 
has  a comprehensive  income  tax. 

“(3)  NoXCJIAIJEIEI)  I)E pepped  C'OMPEXSATIOX 
PL\X. — 


“(A)  Ix  HEXEPAL. — The  term  'noncpialified 
deferred  compensation  plaid  has  the  meaning 
given  .such  term  under  section  4i)l)A(d),  e.rcej)t 
theft  such  term  .shctll  include  any  plan  that  pro- 
vides a right  to  compensation  based  on  the  ap- 
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pfeciation  in  value  of  a specified  mmiber  of  eq- 
uity units  of  the  sendee  recipient- 

(B)  Exception. — Compensation  shall  not 
he  treated  as  deferred  for  purposes  of  this  section 
if  the  sendee  provider  receives  payment  of  such 
compensation  not  later  than  12  months  after  the 
end-  of  the  taxable-  year  of  the  se-rvice  recipient 
during  which  the  right  to  the  payment  of  such 
compensation  is  no  longer  subject  to  a substan- 
tial risk  of  forfeiture. 


‘f4)  Exception  for 


CERTAIN 


COMPENISATION 


WITH  REtSPECT  TO  EFFECTIVELY  CONNECTED  IN- 


COME.— In  the  case  a foreign  corporation  with  income 
which  is  taxable  under  section  882,  this  section  shall 
not  apply  to  compensation  which,  had  such  com- 
pensation had  been  paid  in  cash  on  the  date  that  such 


compensation  ceased  to  be  subject  to  a substantial  risk 
of  forfeiture,  would  have  been  deductible  by  such  for- 
eign corporation  against  such  income. 


'fo)  Applkation 


OF  RILES. — Buies 


similar  to 


the  rules  of  paragraphs  (5)  and  (6)  of  section  409A(d) 
shall  apply. 


23  (e)  Recvlations. — The  Secretary  shall  prescribe 

24  such  regulations  as  may  be  necessary  or  appropriate  to 

25  carr'y  out  the  purposes  of  this  section,  including  regulations 
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disregarding  a substantial  risk  of  forfeiture  in  eases  where 
necessary  to  carry  out  the  purposes  of  this  sectiond\ 

(b)  CosFOHMisa  Amkm)MKST. — Section  2(i0))(^), 
amended  by  the  Housing  Assistance  Tax  Act  of  2008,  is 
amended  by  striking  ‘'and”  at  the  end  of  subparagraph  (V), 
by  striking  the  period  at  the  end  of  subparagraph  (W)  and 
inserting  ",  and”,  and  by  adding  at  the  end  the  following 
new  subparagraph: 

“(X)  section  457A(c)(l)(B)  (relating  to  de- 
term  inability  of  amounts  of  compensation).  ”. 

(c)  (U.Eiui'AL  Amksdmeft. — The  table  of  sections  of 
subpaii  B of  pad  11  of  subchapter  E of  chapter  1 is  amend- 
ed by  insetiing  after  the  item  relating  to  section  457  the 


following  new  item: 

“Sec.  157A.  XonqiKilifird  deferred  eoinpensdiion  from  eeiioin  fa,r  indifferent  jnir- 


(d)  Effk('tive  Date. — 

(1)  Is  (iESEHAL. — Except  as  otherivise  provided 
in  this  subsection,  the  amendments  made  by  this  sec- 
tion shall  apply  to  amounts  deferred  which  are  attrib- 
utable to  services  peiformed  after  December  31,  2008. 

(2)  APFLKATIOS  to  E.XISTISO  DEFEFFALS. — In 


the  case  of  any  amount  deferred  to  which  the  amend- 
ments made  by  this  .section  do  not  apply  .solely  by 
reason  of  the  fact  that  the  amount  is  attributable  to 
.services  peiformed  before  January  1,  2009,  to  ttu  ex- 
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tent  such  amount  is  not  includible  in  gross  income  in 
a taxable  year  beginning  before  2018,  such  amounts 
shall  be  includible  in  gross  income  in  the  later  of— 

(A)  the  last  taxable  year  beginning  before 
2018,  or 


(B)  the  taxable  year  in  ivhich  there  is  no 
substantial  risk  of  forfeiture  of  the  rights  to  such 
compensation  (deterfnined  tn  the  same  manner 
as  deter7nined  for  purposes  of  section  457A  of  the 
Internal  Revenue  Code  of  1986,  as  added  by  this 
section). 


(3)  Accelerated  payments. — No  later  than 
120  days  after  the  date  of  the  enactment  of  th  is  Act, 
the  Secretary  shall  issue  guidance  providing  a limited 
period  of  time  during  which  a nonqualified  deferred 
compensation  arrange^nent  attributable  to  services 
performed  on  or  before  December  31,  2008,  may,  with- 
out violating  the  reejuirements  of  section  409A(a)  of 
the  Internal  Revenue  Code  of  1986,  be  amended  to 
conform  the  date  of  distribution  to  the  date  the 


amounts  are  required  to  be  included  in  income. 


(4)  Certain  ha('I\-t()-ha(n  arrancemesta. — If 


the  taxpayer  is  also  a .sendee  recipient  and  maintains 
one  or  more  nonqualified  deferred  compen.sation  ar- 
rangements for  its  service  providers  under  which  anq 
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amount  is  attributable  to  services  petformed  on  or  be- 
fore December  31,  2008,  the  guidance  issued  under 
paragraph  (4)  shall  permit  such  arrangements  to  be 
(unended  to  conform  the  dates  of  distribution  under 
sueh  arrangement  to  the  date  amounts  are  required  to 
be  included  in  the  income  of  such  taxpayer  under  this 
subsection. 

(5)  A('rKLKRATEI)  PAYMENT  NOT  TREATED  AS 
MATERIAL  MODIEK'ATION. — Any  amendment  to  a 
nonqualified  deferred  compensation  arrangement 
made  pursuant  to  paragraph  (4)  or  (5)  shall  not  be 
treated  as  a material  modification  of  the  arrangement 
for  purposes  of  section  4()9A  of  the  Internal  Revenue 
Rode  of  1986. 


Amend  the  title  so  as  to  read:  “An  Act  to  piwide 
anthority  for  the  Federal  (fovernment  to  ])urehase  and 
insni-e  certain  t\i)es  of  troubled  assets  for  the  pur])oses 
of  i)rovidino’  stability  to  and  i)reventing'  disni])tion  in  the 
economy  and  financial  system  and  protecting’  taxpayers, 
to  amend  the  Intei’iial  Revenue  Code  of  1986  to  pnnide 
incentives  foi’  energs^  prochiction  and  consemition,  to  ex- 
tend certain  ex])iring  ])rovisions,  to  provide  indhidnal  in- 
come tax  relief,  and  for  other  purpose”. 

Attest: 


Secretary. 
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INTRODUCTION 
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A.  Extend  Alternative  Minimum  Tax  Relief  for  Individuals 
(secs.  2 and  3 of  the  bill  and  sees.  26  and  55  of  the  Code) 


Present  Law 


Present  law  imposes  an  alternative  minimum  tax  (“AMT”)  on  individuals.  The  AMT  is 
the  amount  by  which  the  tentative  minimum  tax  exceeds  the  regular  income  tax.  An  individual’s 
tentative  minimum  tax  is  the  sum  of  ( 1 ) 26  percent  of  so  much  of  the  taxable  excess  as  does  not 
exceed  $175,000  ($87,500  in  the  case  of  a married  individual  filing  a separate  return)  and  (2)  28 
percent  of  the  remaining  taxable  excess.  The  taxable  excess  is  so  much  of  the  alternative 
minimum  taxable  income  (“AMTI”)  as  exceeds  the  exemption  amount.  The  maximum  tax  rates 
on  net  capital  gain  and  dividends  used  in  computing  the  regular  tax  are  used  in  computing  the 
tentative  minimum  tax.  AMTI  is  the  individual’s  taxable  income  adjusted  to  take  account  of 
specified  preferences  and  adjustments. 

The  present  exemption  amount  is;  (1 ) $66,250  ($45,000  in  taxable  years  beginning  after 
2007)  in  the  case  of  married  individuals  filing  a joint  return  and  surviving  spouses;  (2)  $44,350 
($33,750  in  taxable  years  beginning  after  2007)  in  the  case  of  other  unmarried  individuals; 

(3)  $33,125  ($22,500  in  taxable  years  beginning  after  2007)  in  the  case  of  married  individuals 
filing  separate  returns;  and  (4)  $22,500  in  the  case  of  an  estate  or  trust.  The  exemption  amount  is 
phased  out  by  an  amount  equal  to  25  percent  of  the  amount  by  which  the  individual’s  AMTI 
exceeds  (1)  $150,000  in  the  case  of  married  individuals  filing  a joint  return  and  surviving 
spouses,  (2)  $1  12,500  in  the  case  of  other  unmarried  individuals,  and  (3)  $75,000  in  the  case  of 
married  individuals  filing  separate  returns  or  an  estate  or  a trust.  These  amounts  are  not  indexed 
for  inflation. 

Present  law  provides  for  certain  nonrefundable  personal  tax  credits  (i.e.,  the  dependent 
care  credit,  the  credit  for  the  elderly  and  disabled,  the  adoption  credit,  the  child  creditf  the  credit 
for  interest  on  certain  home  mortgages,  the  HOPE  Scholarship  and  Lifetime  Learning  credits,  the 
credit  for  savers,  the  credit  for  certain  nonbusiness  energy  property,  the  credit  for  residential 
energy  efficient  property,  and  the  D.C.  first-time  homebuyer  credit). 

For  taxable  years  beginning  before  2008,  the  nonrefundable  personal  credits  are  allowed 
to  the  extent  of  the  full  amount  of  the  individual’s  regular  tax  and  alternative  minimum  tax. 

For  taxable  years  beginning  after  2007,  the  nonrefundable  personal  credits  (other  than  the 
adoption  credit,  child  credit  and  saver’s  credit)  are  allowed  only  to  the  extent  that  the  individual’s 
regular  income  tax  liability  exceeds  the  individual’s  tentative  minimum  tax,  determined  without 
regard  to  the  minimum  tax  foreign  tax  credit.  The  adoption  credit,  child  credit,  and  saver’s  credit 
are  allowed  to  the  full  extent  of  the  individual’s  regular  tax  and  alternative  minimum  tax.' 


^ The  child  credit  may  be  refundable  in  whole  or  in  part  to  a taxpayer. 

^ The  rule  applicable  to  the  adoption  credit  and  child  credit  is  subject  to  the  EGTRRA  sunset. 
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Explanation  of  Provision 


K.  • individual  AMT  exemption  amount  for  taxable  years 

beginning  m 2008  is  (1)  $69,950,  m the  case  of  married  individuals  filing  a joint  return  and 
surviving  spouses;  (2)  $46,200  m the  case  of  other  unmarried  individuals;  and  (3)  $34,975  in  the 
case  of  married  individuals  filing  separate  returns. 


1 beginning  m 2008,  the  bill  allows  individuals  to  offset  their  entire 

regular  tax  liability  and  alternative  minimum  tax  liability  by  the  nonreftindable  personal  credits. 

Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  in  2008. 
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B.  Increase  in  AMI  Refundable  Credit  Amount  for  Individuals  With  Long-Term 
Unused  Credits  for  Prior  Year  Minimum  Tax  Liability,  Etc. 

(sec.  4 of  the  bill  and  sec.  53  of  the  Code) 

Present  Law 


In  general 

Present  law  imposes  an  alternative  minimum  tax  on  an  individual  taxpayer  to  the  extent 
the  taxpayer’s  tentative  minimum  tax  liability  exceeds  his  or  her  regular  income  tax  liability.  An 
individual’s  tentative  minimum  tax  is  the  sum  of  ( 1 ) 26  percent  of  so  much  of  the  taxable  excess 
as  does  not  exceed  $175,000  ($87,500  in  the  case  of  a married  individual  filing  a separate  return) 
and  (2)  28  percent  of  the  remaining  taxable  excess.  The  taxable  excess  is  the  amount  by  which 
the  alternative  minimum  taxable  income  exceeds  an  exemption  amount. 

An  individual’s  AMTI  is  the  taxpayer’s  taxable  income  increased  by  certain  preference 
items  and  adjusted  by  determining  the  tax  treatment  of  certain  items  in  a manner  that  negates  the 
deferral  of  income  resulting  from  the  regular  tax  treatment  of  those  items. 

The  individual  AMT  attributable  to  deferral  adjustments  generates  a minimum  tax  credit 
that  is  allowable  to  the  extent  the  regular  tax  (reduced  by  other  nonrefundable  credits)  exceeds 
the  tentative  minimum  tax  in  a future  taxable  year.  Unused  minimum  tax  credits  are  carried 
forward  indefinitely. 

AMT  treatment  of  incentive  stock  options 

One  of  the  adjustments  in  computing  AMTI  is  the  tax  treatment  of  the  exercise  of  an 
incentive  stock  option.  An  incentive  stock  option  is  an  option  granted  by  a corporation  in 
connection  with  an  individual’s  employment,  so  long  as  the  option  meets  certain  specified 

4 

requirements. 

Under  the  regular  tax,  the  exercise  of  an  incentive  stock  option  is  tax-free  if  the  stock  is 
not  disposed  of  within  one  year  of  exercise  of  the  option  or  within  two  years  of  the  grant  of  the 
option.'^  When  the  stock  is  sold,  the  individual’s  long-term  capital  gain  or  loss  is  determined 
using  the  amount  paid  for  the  stock  as  the  cost  basis.  If  the  holding  period  requirements  are  not 
satisfied,  the  individual  generally  takes  into  account  at  the  exercise  of  the  option  an  amount  of 
ordinary  income  equal  to  the  excess  of  the  fair  market  value  of  the  stock  on  the  date  of  exercise 
over  the  amount  paid  for  the  stock.  The  cost  basis  of  the  stock  is  increased  by  the  amount  taken 
into  account.^ 


^ Sec.  422. 

^ Sec.  421. 

^ If  the  stock  is  sold  at  a loss  before  the  required  holding  periods  are  met,  the  amount  taken  into 
account  may  not  exceed  the  amount  realized  on  the  sale  over  the  adjusted  basis  of  the  stock.  If  the  stock 
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t f ^ individual  alternative  minimum  tax,  the  exercise  of  an  incentive  stock  option  is 

rea  ed  as  the  exercise  of  an  option  other  than  an  incentive  stock  option.  Under  this  treatment, 
generally  the  individual  takes  into  account  as  ordinary  income  for  purposes  of  computing  AMTI 
he  excess  of^e  fair  market  value  of  the  stock  at  the  date  of  exercise  over  the  amount  paid  for 
he  stock.  When  the  stock  is  later  sold,  for  purposes  of  computing  capital  gain  or  loss  for 
pu^oses  of  AMTI,  the  adjusted  basis  of  the  stock  includes  the  amount  taken  into  account  as 


The  adjustment  relating  to  incentive  stock  options  is  a deferral  adjustment  and  therefore 
generates  an  AMT  credit  in  the  year  the  stock  is  sold.^ 

Allowance  of  long-term  unused  credits 

Under  present  law,  an  individual  ’ s minimum  tax  credit  allowable  for  any  taxable  year 
begmnmg  after  December  31,  2006,  and  beginning  before  January  1,  2013,  is  not  less  than  the 
MT  refundable  credit  amount.”  The  “AMT  refundable  credit  amount”  is  the  amount  (not  in 
excess  of  the  long-term  unused  minimum  tax  credit)  equal  to  the  greatest  of  (1)  $5,000  (2)  20 
percent  of  the  long-term  unused  minimum  tax  credit  for  the  taxable  year,  or  (3)  the  amount  (if 
any)  of  the  AMT  refundable  credit  amount  for  the  preceding  taxable  year  before  any  reduction 
by  reason  of  the  reduction  for  adjusted  gross  income  described  below.  The  long-term  unused 
minimum  tax  credit  for  any  taxable  year  means  the  portion  of  the  minimum  tax  credit 
attributable  to  the  adjusted  net  minimum  tax  for  taxable  years  before  the  3rd  taxable  year 

immediately  preceding  the  taxable  year  (assuming  the  credits  are  used  on  a first-in  first-out 
basis).  ’ 


,u  U I'j  individual  whose  adjusted  gross  income  for  a taxable  year  exceeds  the 

threshold  amount  (within  the  meaning  of  section  1 5 1(d)(3)(C)),  the  AMT  refundable  credit 
amount  IS  reduced  by  the  applicable  percentage  (within  the  meaning  of  section  151(d)(3)(B)) 
The  additional  credit  allowable  by  reason  of  this  provision  is  refundable. 

Explanation  of  Provision 

The  provision  generally  allows  the  long-term  unused  minimum  tax  credit  to  be  claimed 
over  a two-year  period  (rather  than  five  years)  and  eliminates  the  AGI  phase-out. 

The  provision  provides  that  any  underpayment  of  tax  outstanding  on  the  date  of 
enactment  which  is  attnbutable  to  the  application  of  the  minimum  tax  adjustment  for  incentive 


is  sold  after  the  taxable  year  in  which  the  option  was  exercised  but  before  the  required 
met,  the  required  inclusion  is  made  in  the  year  the  stock  is  sold. 


holding  periods 


are 


'j 

If  the  stock  is  sold  in  the  same  taxable  year  the  option  is  exercised, 
AMTI  is  required. 


no  adjustment  in  computing 


If  the  stock  is  sold  for  less  than  the  amount  paid  for  the  stock,  the  loss  may  not  be  allowed  in 
u in  computing  AMTI  by  reason  of  the  $3,000  limit  on  the  deductibility  of  net  capital  losses.  Thus,  the 
excess  of  the  regular  tax  over  the  tentative  minimum  tax  may  not  reflect  the  full  amount  of  the  loss. 
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stock  options  (including  any  interest  or  penalty  relating  thereto)  is  abated.  No  tax  which  is 
abated  is  taken  into  account  in  determining  the  minimum  tax  credit. 

The  provision  provides  that  the  AMT  refundable  credit  amount  and  the  AMT  credit  for 
each  of  the  first  two  taxable  years  beginning  after  December  31, 2007,  are  increased  by  one-half 
of  the  amount  of  any  interest  and  penalty  paid  before  the  date  of  enactment  on  account  of  the 
application  of  the  minimum  adjustment  for  incentive  stock  options. 

Effective  Date 


The  provision  generally  applies  to  taxable  years  beginning  after  December  31, 2007. 

The  provision  relating  to  the  abatement  of  tax,  interest,  and  penalties  takes  effect  on  date 
of  enactment. 
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A.  Losses  Attributable  to  Federally  Declared  Disasters 
(sec.  2 of  the  bill  and  secs.  63  and  165  of  the  Code) 

Present  Law 


Casualty  Losses 

Under  present  law,  a taxpayer  may  generally  claim  a deduction  for  any  loss  sustained 
during  the  taxable  year  and  not  compensated  by  insurance  or  otherwise.  For  individual 
taxpayers,  deductible  losses  must  be  incurred  in  a trade  or  business  or  other  profit-seeking 
activity  or  consist  of  property  losses  arising  from  fire,  storm,  shipwreck,  or  other  casualty,  or 
from  theft.  Personal  casualty  or  theft  losses  for  the  taxable  year  are  allowable  only  if  they 
exceed  a $100  limitation  per  casualty  or  theft.^  In  addition,  aggregate  net  casualty  and  theft 
losses  are  deductible  only  to  the  extent  they  exceed  10  percent  of  an  individual  taxpayer’s 
adjusted  gross  income.^  It  the  disaster  oecurs  in  a Presidentially  declared  disaster  area,  the 
taxpayer  may  elect  to  take  into  account  the  casualty  loss  in  the  taxable  year  immediately 
preceding  the  taxable  year  in  which  the  disaster  occurs.^ 

Standard  Deduction 

An  individual  taxpayer’s  taxable  income  is  computed  by  reducing  adjusted  gross  income 
either  by  a standard  deduction  or,  if  the  taxpayer  elects,  by  the  taxpayer’s  itemized  deductions. 
Unless  an  individual  elects,  no  itemized  deductions  are  allowed  for  the  taxable  year.  The 
deduction  for  casualty  losses  is  an  itemized  deduction. 

Explanation  of  Provision 

Waiver  of  Adjusted  Gross  Income  Limitation  for  Personal  Casualty  Losses 

The  provision  waives  the  10  percent  of  adjusted  gross  income  limitation  for  a “net 
disaster  loss.”  The  term  “net  disaster  loss”  means  the  excess  of  personal  casualty  losses 
attributable  to  a “Federally  declared  disaster”  occurring  after  December  31,  2007,  and  before 
January  1, 2012,  occurring  in  a “disaster  area.”  over  personal  casualty  gains.  The  term 
“Federally  declared  disaster”  means  any  disaster  subsequently  determined  by  the  President  of  the 
United  States  to  warrant  assistance  by  the  Federal  Government  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act.  The  term  “disaster  area”  means  the  area  so 
determined  to  warrant  assistance. 


^ Sec.  165. 

' Sec.  165(h)(1). 
' Sec.  165(h)(2). 
^ Sec.  165(i). 
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exceed  ntcenrnf”^®"  deductible  without  regard  to  whether  aggregate  net  casualty  losses 
exceed  10  percent  of  a taxpayer  s adjusted  gross  income.  For  purposes  of  applying  the  10- 

percent  l™>tet.on  to  other  personal  casualty  or  theft  losses,  losses  deductible  under  this  provision 

are  dtsregarded.  Thus,  the  provision  has  the  effect  of  treating  net  disaster  losses  attributable  to 

lossS*  ^ declared  disasters  as  a decfuction  separate  from  all  other  non-disaster  casualty  and  theft 


The  following  examples  show  the  application  of  the  provision. 

Example  1 -An  individual  taxpayer  with  $100,000  of  adjusted  gross  income  has  the 
«o  o3 ®n  “ems  during  the  taxable  year:  $5,000  personal  casualty  gain, 

1 7 non”  .f  '°ss  attributable  to  a Federally  declared  disaster,  and  a 

i , 00  allowable  personal  casualty  loss.  The  deductible  net  disaster  loss  is  $25  000  ($30  000 
disaster  casualty  loss  less  the  $5,000  personal  casualty  gain).  The  deductible  non-disaster’ 
casualty  loss  IS  $0  ($7,000  non-disaster  casualty  loss  less  $10,000  (10  percent  of  adjusted  gross 

deductible  net  personal  easualty  loss  for  the  taxable  year  is 
$ 5,000  (the  sum  of  the  net  disaster  loss  and  the  exeess  of  the  other  casualty  losses  over  the  10- 
percent  limitation). 


Example  2.-An  individual  taxpayer  with  $100,000  of  adjusted  gross  income  has  the 
C70  oT®T''“c"y  *e  taxable  year:  $5,000  personal  casualty  gain, 

c , 7 non  ^ ^ loss  attributable  to  a Federally  declared  disaster,  and  a 

$ ,000  allowable  personal  easualty  loss.  The  deductible  net  disaster  loss  is  $25  000  ($30  000 

disaster  casualty  loss  less  the  $5,000  personal  casualty  gain).  The  deductible  non-disaster  ’ 
casualty  loss  is  $2,000  ($12,000  non-disaster  easualty  loss  less  $10,000  (10  percent  of  adjusted 
gross  The  taxpayer’s  deductible  net  personal  easualty  loss  for  the  taxable 

year  is  $27,000  (the  sum  of  the  net  disaster  loss  and  the  excess  of  the  other  casualty  losses  over 
the  10-percent  limitation). 

Increase  of  Standard  Deduction 


. , P^o^^sion  increases  an  individual  taxpayer’s  standard  deduetion  by  the  “disaster 

deduction.  The  “disaster  loss  deduction”  is  defined  as  the  net  disaster  loss. 

Increase  of  Limitation  Per  Casualty 

The  provision  increases  the  $ 1 00  limitation  per  casualty  to  $500  for  taxable  years 
beginning  after  Deeember  31,  2008,  and  before  January  1,  2012. 


loss 


The  allowable  casualty  losses  are  after  application  of  the  limitation  per  casualty  (the  limitation 
per  casualty  under  section  165(h)(1). 
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Id. 
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Effective  Dates 


The  provision  generally  applies  to  taxable  years  beginning  after  December  31,  2007. 

The  provision  applies  to  the  taxpayer’s  last  taxable  year  beginning  before  January'  1, 

2008,  solely  for  purposes  of  determining  the  amount  allowable  as  a deduction  with  respect  to  any 
net  disaster  loss  for  such  year  by  reason  of  an  election  under  section  165(i). 

The  portion  of  the  provision  increasing  the  limitation  per  casualty  to  $500  applies  to 
taxable  years  beginning  after  December  31,  2008,  and  before  January  1 , 2012. 
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B.  Expensing  of  Qualified  Disaster  Expenses 
(sec.  3 of  the  bill  and  new  sec.  198A  of  the  Code) 

Present  Law 
/ ■ 

In  general 

Present  law  allows  a deduction  for  ordinary  and  necessary  expenses  paid  or  incurred  in 
earning  on  any  trade  or  business.  Section  263(a)(  1 ) limits  the  scope  of  section  1 62  by 
prohibiting  a current  deduction  for  certain  capital  expenditures.  Treasury  regulations  define 
capital  expenditures”  as  amounts  paid  or  incurred  to  add  to  the  value,  or  substantially  prolong 
he  useful  life,  of  property  owned  by  the  taxpayer,  or  to  adapt  property  to  a new  or  different  use.^ 
mounts  paid  or  incurred  for  incidental  repairs  and  maintenance  of  property  that  neither 
materially  add  to  the  value  of  the  property  nor  appreciably  prolong  its  life  are  not  considered  to 
be  capital  expenditures  and  may  be  deducted  currently. The  determination  of  whether  an 
expense  is  deductible  or  capitalizable  is  based  on  the  facts  and  circumstances  of  each  case. 

Environmental  remediation  costs 

Taxpayers  may  elect  to  treat  certain  environmental  remediation  expenditures  paid  or 
incurred  before  January  1,  2008,  that  would  otherwise  be  chargeable  to  capital  account  as 
deductible  m the  year  paid  or  incurred."  The  deduction  applies  for  both  regular  and  alternative 
mimmuni  tax  purposes.  The  expenditure  must  be  incurred  in  connection  with  the  abatement  or 
control  of  hazardous  substances  at  a qualified  contaminated  site.  In  general,  any  expenditure  for 
the  acquisition  of  depreciable  property  used  in  connection  with  the  abatement  or  control  of 
hazardous  substances  at  a qualified  contaminated  site  does  not  constitute  a qualified 
environmental  remediation  expenditure.  However,  depreciation  deductions  allowable  for  such 
property,  which  would  otherwise  be  allocated  to  the  site  under  the  principles  set  forth  in 

Commissioner  v.  Idaho  Power  Co.'^  and  section  263 A,  are  treated  as  qualified  environmental 
remediation  expenditures. 

■ U , J 2 contaminated  site”  (a  so-called  “brownfield”)  generally  is  any  property  that 

IS  eld  for  use  m a trade  or  business,  for  the  production  of  income,  or  as  inventory  and  is 
certified  by  the  appropriate  State  environmental  agency  to  be  an  area  at  or  on  which  there  has 
been  a release  (or  threat  of  release)  or  disposal  of  a hazardous  substance.  Both  urban  and  rural 


Sec.  162. 

Treas.  Reg.  sec.  1 .263(a)- 1(b). 

Treas.  Reg.  sec.  1.162-4  and  1 .263(a)- 1(b). 
" Sec.  198. 

" 418  U.S.  1 (1974). 
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propert>'  may  qualify.  However,  sites  that  are  identified  on  the  national  priorities  list  under  the 
Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act  of  1980 
(“CERCLA”)'^  cannot  qualify  as  targeted  areas.  Hazardous  substances  generally  are  defined  by 
reference  to  sections  101(14)  and  102  of  CERCLA,  subject  to  additional  limitations  applicable  to 
asbestos  and  similar  substances  within  buildings,  certain  naturally  occurring  substances  such  as 
radon,  and  certain  other  substances  released  into  drinking  water  supplies  due  to  deterioration 
through  ordinary  use,  as  well  as  petroleum  products  defined  in  section  4612(a)(3)  of  the  Code. 

In  the  case  of  property  to  which  a qualified  environmental  remediation  expenditure 
otherwise  would  have  been  capitalized,  any  deduction  allowed  under  section  198  is  treated  as  a 
depreciation  deduction  and  the  property  is  treated  as  section  1245  property.  Thus,  deductions  for 
qualified  environmental  remediation  expenditures  are  subject  to  recapture  as  ordinary  income 
upon  a sale  or  other  disposition  of  the  property.  In  addition,  sections  280B  (demolition  of 
structures)  and  468  (special  rules  for  mining  and  solid  waste  reclamation  and  closing  costs)  do 
not  apply  to  amounts  that  are  treated  as  expenses  under  this  provision. 

Section  1400N(g)  permits  the  expensing  of  environmental  remediation  expenditures  paid 
or  incurred  on  or  after  August  28,  2005,  and  before  January  1,  2008,  to  abate  contamination  at 
qualified  contaminated  sites  located  in  the  Gulf  Opportunity  Zone. 

Debris  removal  and  demolition  of  structures 

Under  present  law,  the  cost  of  demolishing  a structure  is  generally  capitalized  into  the 
taxpayer’s  basis  in  the  land  on  which  the  structure  is  located.’"*  Land  is  not  subject  to  an 
allowance  for  depreciation  or  amortization. 

The  treatment  of  the  cost  of  debris  removal  depends  on  the  nature  of  the  costs  incurred. 
For  example,  the  cost  of  debris  removal  after  a storm  may  in  some  cases  constitute  an  ordinary 
and  necessary  business  expense  which  is  deductible  in  the  year  paid  or  incurred.  In  other  cases, 
debris  removal  costs  may  be  in  the  nature  of  replacement  of  part  of  the  property  that  was 
damaged.  In  such  cases,  the  costs  are  capitalized  and  added  to  the  taxpayer’s  basis  in  the 
property.  For  example.  Revenue  Ruling  71-161  permits  the  use  of  clean-up  costs  as  a measure 
of  casualty  loss  but  requires  that  such  costs  be  added  to  the  post-casualty  basis  of  the  property. 

Section  1400N(0  provides  a special  rule  for  certain  demolition  and  clean-up  costs. 

Under  the  provision,  a taxpayer  is  permitted  a deduction  for  50  percent  of  any  qualified  Gulf 
Opportunity  Zone  clean-up  cost  paid  or  incurred  on  or  after  August  28,  2005,  and  before  January' 
1,  2008.  The  remaining  50  percent  is  capitalized  and  treated  under  the  general  rules.  A qualified 
Gulf  Opportunity  Zone  clean-up  cost  is  an  amount  paid  or  incurred  for  the  removal  of  debris 
from,  or  the  demolition  of  structures  on,  real  property  located  in  the  Gulf  Opportunity  Zone  to 


Pub.  L.  No.  96-510  (1980). 
''  Sec.  280B. 

1971-1  C.B.  76. 
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the  extent  that  the  amount  would  otherwise  be  capitalized.  In  order  to  qualify,  the  property  must 
e held  tor  use  in  a trade  or  business,  for  the  production  of  income,  or  as  inventory.  This  special 

HonfculTAct  of  2008 


/ 


Repair  of  business  prooerfy 


As  described  above,  the  cost  of  incidental  repairs  that  neither  materially  add  to  the  value 
ot  property  nor  appreciably  prolong  its  life,  but  keep  it  in  an  ordinarily  efficient  operating 
condition,  may  be  deducted  currently  as  a business  expense.  In  the  case  of  repair  expenditures 
incurred  subsequent  to  a casualty  event,  the  IRS  ruled  in  1999  that  the  costs  of  restoring 
uninsured  property  damage  caused  by  severe  flooding  was  that  the  determination  of  whether  the 
costs  are  deductible  as  repairs  or  capital  expenditures  “turns  on  the  taxpayer’s  particular  set  of 
tacts.  In  other  words,  the  treatment  of  the  costs  to  restore  the  property  after  a casualty  is 
determined  based  on  the  general  treatment  of  such  costs,  regardless  of  the  fact  that  such  costs  are 
incurred  as  a result  of  a casualty  event.  In  August  2006,  Treasury  issued  proposed  regulations 
wi  a differe^nt  view,  providing  that  amounts  paid  or  incurred  to  restore  property  are  required  to 
e capitalized  to  the  extent  the  taxpayer  deducts  a casualty  loss  under  section  165  with  respect  to 
t e same  property.  This  proposes  mandatory  capitalization  of  costs  incurred  by  a ta.xpayer  to 
repair  property  after  suffering  a casualty  loss.  In  an  internal  legal  memorandum  issued  after  the 
proposed  Treasury'  regulations  were  issued,  the  IRS  stated  that  the  proposed  regulations,  which 
contained  a prospective  effective  date  when  finalized,  were  “essentially  reflective  of  current 
law.  In  March  2008,  Treasury  reissued  the  proposed  regulations  with  the  same  treatment  of 
restoration  expenditures  of  property  destroyed  in  a casualty. 


Explanation  of  Provision 

Under  the  provision,  a taxpayer  may  elect  to  treat  any  qualified  disaster  expense  that  is 
paid  or  incurred  by  the  taxpayer  as  a deduction  for  the  taxable  year  in  which  paid  or  incurred, 
for  purposes  of  the  provision,  a qualified  disaster  expense  is  any  otherwise  capitalizable 
expenditure  paid  or  incurred  in  connection  with  a trade  or  business  or  with  business-related 
property  that  is:  (1)  for  the  abatement  or  control  of  hazardous  substances  that  were  released  on 
account  of  a Federally  declared  disaster;'^  (2)  for  the  removal  of  debris  from,  or  the  demolition 
of  structures  on,  real  property  damaged  or  destroyed  as  a result  of  a Federally  declared  disaster; 
or  (5)  for  the  repair  of  business-related  property  damaged  as  a result  of  a Federally  declared 
disaster.  No  inference  is  intended  as  to  the  proper  present  law  treatment  of  expenditures  to  repair 


Pub.  L.  No.  1 1 0-234,  sec.  1 5345(a)(3)  (2008). 
” CCA  199903030. 


Prop.  Reg.  .sec.  1 .263(a)-3(f)(3)(iv).  2006-2  C.B.  532. 

AM  2006-006,  footnote  2. 

See  section  2 of  this  bill  for  the  definition  of  Federally  declared  disaster. 
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business-related  property  damaged  in  a casualty  event.  The  purpose  of  this  provision  is  to 
provide  that,  in  any  case  in  which  such  costs  are  otherwise  required  to  be  capitalized,  the  costs 
may  be  deducted  in  the  taxable  year  paid  or  incurred  to  the  extent  incurred  as  a result  of  a 
Federally  declared  disaster. 

For  purposes  of  this  provision,  “business-related  property”  is  property  held  by  the 
taxpayer  for  use  in  a trade  or  business,  for  the  production  of  income,  or  as  inventory,  and  a 
Federally  declared  disaster  is  any  disaster  occurring  after  December  31,  2007,  and  before 
January'  1,  2012,  that  is  subsequently  determined  by  the  President  of  the  United  States  to  warrant 
assistance  by  the  Federal  Government  under  the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act. 

For  purposes  of  recapture  as  ordinary  income,  any  deduction  allowed  under  this  provision 
is  treated  as  a deduction  for  depreciation  and  section  1245  property  for  purposes  or  depreciation 
recapture. 


Effective  Date 


The  provision  is  effective  for  amounts  paid  or  incurred  after  December  31,  2007. 
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C.  Net  Operating  Losses  Attributable  to  Federally  Declared  Disasters 
(sec.  4 of  the  bill  and  sec.  172  of  the  Code) 

Present  Law 

/ 

Under  present  law,  a net  operating  loss  (-NOL”)  is,  generally,  the  amount  by  which  a 
taxpayer  s business  deductions  exceed  its  gross  income.  In  general,  an  NOL  may  be  carried 
back  two  years  and  carried  over  20  years  to  offset  taxable  income  in  such  years.'*  NOLs  offset 
taxable  income  m the  order  of  the  taxable  years  to  which  the  NOL  may  be  carried." 

Different  rules  apply  with  respect  to  NOLs  arising  in  certain  circumstances.  A three-year 
c^back  applies  with  respect  to  NOLs  (1)  arising  from  casualty  or  theft  losses  of  individuals,  or 
(2)  attributable  to  Presidentially  declared  disasters  for  taxpayers  engaged  in  a farming  business 
or  a small  business.  A five-year  carryback  applies  to  NOLs  (1)  arising  from  a farming  loss 
(regardless  of  whether  the  loss  was  incurred  in  a Presidentially  declared  disaster  area)  or  (2) 
certain  amounts  related  to  the  Gulf  Opportunity  Zone  and  Kansas  disaster  area.  Special  rules 
also  apply  to  real  estate  investment  trusts  (no  carryback),  specified  liability  losses  (10-year 
ca^back),  and  excess  interest  losses  (no  carryback  to  any  year  preceding  a corporate  equity 
reduction  transaction).  Additionally,  a special  rule  applies  to  certain  electric  utility  companies. 

Explanation  of  Provision 

The  provision  provides  a special  five-year  carryback  period  for  NOLs  to  the  extent  of  a 
qualified  disaster  loss.  For  purposes  of  the  provision,  a qualified  disaster  loss  is  the  lesser  of  ( 1 ) 
the  sum^of  (a)  section  165  losses  for  the  taxable  year  attributable  to  a Federally  declared 
disaster  occurring  after  December  31,  2007,  and  before  January  1,  2012,  and  occurring  in  a 
disaster  area,  and  (b)  the  deduction  for  the  taxable  year  for  qualified  disaster  expenses 
allowable  under  section  198A(a)'-  or  which  would  be  allowable  as  a deduction  under  that  section 
It  not  treated  as  an  expense  in  another  section  of  the  Code;  or  (2)  the  NOL  for  the  taxable  year. 

The  amount  of  the  NOL  to  which  the  five-year  carryback  period  applies  is  limited  to  the 
amount  of  the  corporation's  overall  NOL  for  the  taxable  year.  Any  remaining  portion  of  the 
taxpayer  s NOL  is  subject  to  the  general  two-year  carryback  period.  Ordering  rules  similar  to 
those  tor  specified  liability  losses  apply  to  losses  carried  back  under  the  provision. 


'*  Sec.  172(b)(1)(A). 

" Sec.  172(b)(2). 

See  section  2 of  this  bill  for  the  definition  of  Federally  declared  disaster. 
See  section  2 of  this  bill  for  the  definition  of  disaster  area. 

See  section  3 of  this  bill. 
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Any  taxpayer  entitled  to  the  five-year  carryback  under  this  provision  may  elect  to  have 
the  caiTN'back  period  determined  without  regard  to  this  provision.  In  addition,  the  general  rule 
which  limits  a taxpayer’s  NOL  deduction  to  90  percent  of  AMTI  does  not  apply  to  any  NOL  to 
which  the  five-year  carr>  back  period  applies  under  the  provision.  Instead,  a taxpayer  may  apply 
such  NOL  carrv  backs  to  offset  up  to  100  percent  of  AMTI. 


Effective  Date 


The  provision  is  elTective  for  net  operating  losses  for  taxable  years  beginning  after 
December  3 1 , 2007. 
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D.  Special  Rules  for  Mortgage  Revenue  Bonds  in  Federally 

Declared  Disaster  Areas 
(sec.  5 df  the  bill  and  sec.  143  of  the  Code) 

Present  Law 

In  general 

present  law,  gross  income  does  not  include  interest  on  State  or  local  bonds  (sec. 
103).  State  and  local  bonds  are  classified  generally  as  either  governmental  bonds  or  private 
activity  bonds.  Governmental  bonds  are  bonds  which  are  primarily  used  to  finance 
pvemmental  functions  or  which  are  repaid  with  governmental  funds.  Private  activity  bonds  are 
onds  with  respect  to  which  the  State  or  local  government  serves  as  a conduit  providing 
mancing  to  nongovernmental  persons  (e.g.,  private  businesses  or  individuals).  The  exclusion 
from  income  for  State  and  local  bonds  does  not  apply  to  private  activity  bonds,  unless  the  bonds 
are  issued  for  certain  permitted  purposes  (“qualified  private  activity  bonds”)  (secs.  103(b)(1)  and 


Qualified  mortgage  bonds 

Generally 

The  definition  of  a qualified  private  activity  bond  includes  a qualified  mortgage  bond 
(sec  143).  Qualified  mortgage  bonds  are  issued  to  make  mortgage  loans  to  qualified  mortgagors 
for  the  purchase,  improvement,  or  rehabilitation  of  owner-occupied  residences.  Rehabilitation 
oans  are  eligible  for  such  financing  if:  (1)  the  mortgagor  receiving  the  financing  is  the  first 
resident  after  the  completion  of  the  rehabilitation;  (2)  at  least  20  years  have  elapsed  between  the 
irst  use  of  the  residence  and  the  start  of  the  physical  work  of  the  rehabilitation;  (3)  certain 
percentages  of  internal  and  external  walls  are  retained  after  the  rehabilitation;  and  (4) 
rehabilitation  expenditures  equal  at  least  25  percent  of  the  taxpayer's  adjusted  basis  in  the 
residence  after  such  rehabilitation  (sec.  141  (k)(5)). 

The  Code  imposes  several  limitations  on  qualified  mortgage  bonds,  including  purchase 
price  limitations  for  the  home  financed  with  bond  proceeds  and  income  limitations  for 
homebuyers.  In  general  the  purchase  price  limitation  is  met  if  the  acquisition  cost  of  each 
residence  financed  does  not  exceed  90  percent  of  the  average  area  purchase  applicable  to  the 
reside^nce  (i.e.,  the  average  single-family  residence  purchase  price  purchased  during  the  one-year 
period  m the  statistical  area  in  which  the  residence  is  located)  (sec.  141(e)).  Also,  the  income 
lirnitation  generally  is  met  if  all  the  owner-financing  provided  under  the  issue  is  provided  to 
m^dividuals  who  have  family  income  of  1 15  percent  of  the  applicable  median  family  income  (sec. 


First-time  homebiivers 

In  addition  to  the  purchase  price  and  income  limitations,  qualified  mortgage  bonds 
pnerally  cannot  be  used  to  finance  a mortgage  for  a homebuyer  who  had  an  ownership  interest 
m a principal  residence  in  the  three  years  preceding  the  execution  of  the  mortgage  (the  “first- 
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time  ht.mcbuyer"  requirement)  (see.  141  (d)).  I he  first-time  homebuyer  requirement  does  not 
apply  to  targcled  area  residences  (described  below). 

Special  rules  for  targeted  area  residences 

A targeted  area  residence  is  one  located  in  either  (1 ) a census  tract  in  which  at  least  70 
percent  of  the  families  have  an  income  which  is  80  percent  or  less  of  the  state-wide  median 
income  or  (2)  an  area  of  chronic  economic  distress  (sec.  141(^i)). 


In  addition  to  the  waiver  of  the  first-time  homebuyer  rule,  targeted  area  residences  have 
special  purchase  price  limitations  and  income  limitations.  For  targeted  area  residences,  the 
purchase  price  limitation  is  applied  by  substituting  110  percent  for  90  percent,  (i.e.,  the  purchase 
price  limitation  is  met  if  the  acquisition  cost  of  each  residence  financed  does  not  exceed  110 
percent  of  the  average  area  purchase  applicable  to  the  residence).  For  targeted  area  residences, 
the  income  limitation  generally  is  met  if  at  least  two-thirds  of  all  the  owmer-fmancing  provided 
under  the  issue  is  provided  to  individuals  who  have  family  income  of  140  percent  of  the 
applicable  median  family  income,  fhe  other  third  is  not  subject  to  an  income  limitation. 


Special  rules  for  Federally  disaster  areas 

A temporaiA  provision  waives  the  first-time  homebuyer  requirement  for  residences 
located  in  I'ederally  declared  disaster  areas  (sec.  143(k)(l  1 )).  Also,  under  the  provision, 
residences  located  in  Federally  declared  disaster  areas  are  treated  as  targeted  area  residences  for 
purposes  of  the  income  and  purchase  price  limitations.  The  special  rules  for  residences  located 
in  Federally  declared  disa.ster  areas  applies  to  bonds  issued  after  May  1, 2008  and  before  January' 
1,2010. 


Explanation  of  Provision 


Ihe  provision  replaces  the  temporary  present-law'  provision  for  residences  located  in 
federally  declared  disaster  areas  with;  (1 ) a waiver  of  the  first-time  homebuyer  requirement;  and 
(2)  the  purchase  price  limitation  otherwise  applicable  to  targeted  area  residences  (i.e.,  the 
purchase  price  limitation  is  met  if  the  acquisition  cost  of  each  residence  financed  does  not  exceed 
1 10  percent  ot  the  average  area  purchase  applicable  to  the  residence).  I he  provision  applies  for 
the  two-year  period  beginning  on  the  date  ol  the  disaster,  when  the  principal  residence  of  a 
taxpayer  is:  ( 1 ) rendered  unsafe  for  u.se  by  reason  of  a Federally  declared  disa.ster,  or  (2) 
demolished  or  relocated  by  rea-son  of  an  order  of  the  government  of  a State  of  political 
subdivision  thereof  on  account  of  a Federally  declared  disaster. 


Also,  the  pro\ision  expands  the  detinition  ol  rehabilitation  loans  to  include  the  cost  of 
repair  or  recon.struction  of  a taxpayer's  principal  residence  for  damage  from  a Federally  declared 
di.saster  regardless  ol  whether  the  pre.sent-law  rehabilitation  requirements  are  satisfied  Such 
rehabilitation  loans  are  limited  to  the  lesser  of  $1 50,000  or  the  cost  of  repair  or  reconstruction. 

For  purposes  of  the  provision,  the  term  Federally  declared  disaster  has  the  same 

dofinil.on  “in  section  2 of  this  bill  except  that  it  does  not  apply  to  any  disaster  occurring  before 
January  1 , 2008.  or  alter  December  3 1 , 201 1 . 
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Effective  Date 


rhe  provision  is  effective  for  bonds  issued  after  the  date  of  enactment. 


13 


K.  Increase  in  Standard  Mileage  Rate  for  Charitable  Use  of  Vehicles 
(sec.  6 of  the  bill  and  sec.  170(i)  of  the  Code) 

Present  I. aw 

In  general,  an  itemized  deduction  is  permitted  for  charitable  contributions,  subject  to 
certain  limitations  that  depend  on  the  type  of  taxpayer,  the  property  contributed,  and  the  donee 
organization.  Unreimbursed  out-of-pocket  expenditures  made  incident  to  providing  donated 
serv  ices  to  a (.juahtied  charitable  organization  such  as  out-of-pocket  transportation  expenses 
neces.sarily  incurred  in  perfonning  donated  services  - may  qualify  as  a charitable  contribution 
('freasury  Regulation  sec.  1 .1 70A-l(g)).  No  charitable  contribution  deduction  is  allowed  for 
traveling  expenses  (including  expenses  for  meals  and  lodging)  while  away  from  home,  whether 
paid  directly  or  by  reimbursement,  unless  there  is  no  significant  element  of  personal  pleasure, 
recreation,  or  vacation  in  such  travel  (sec.  170(j)). 


In  determining  the  amount  treated  as  a charitable  contribution  where  a taxpayer  operates 
a vehicle  in  providing  donated  serv  ices  to  a charity,  the  taxpayer  either  may  deduct  actual  out-of- 
pocket  expenditures  or,  in  the  case  of  a passenger  automobile,  may  use  the  charitable  standard 
mileage  rate.  The  charitable  standard  mileage  rate  is  set  by  statute  at  14  cents  per  mile  (sec. 

1 7()(i)).  The  taxpayer  may  also  deduct  (under  either  computation  method),  any  parking  fees  and 
tolls  incurred  in  rendering  the  services,  but  may  not  deduct  any  amount  (regardless  of  the 
computation  method  used)  for  general  repair  or  maintenance  expenses,  depreciation,  insurance, 
registration  fees,  etc.  Regardless  of  the  computation  method  used,  the  taxpayer  must  keep 
reliable  written  records  of  expenses  incurred.  For  example,  where  a taxpayer  uses  the  charitable 
standard  mileage  rate  to  determine  a deduction,  the  IRS  has  stated  that  the  taxpayer  generally 
must  maintain  records  of  miles  driven,  time,  place  (or  use),  and  purpose  of  the  mileage.  If  the 
charitable  standard  mileage  rate  is  not  used  to  determine  the  deduction,  the  taxpayer  generally 
must  maintain  reliable  written  records  of  actual  expenses  incurred. 


In  lieu  of  actual  operating  expenses,  an  optional  standard  mileage  rate  may  be  used  in 
computing  the  deductible  costs  of  business  use  of  an^automobile.  The  business  standard  mileage 
rate  is  determined  by  the  IRS  and  updated  periodically.  For  expenses  incurred  on  or  after  July  1 , 
2008,  the  business  standard  mileage  rate  specified  by  the  IRS  is  58.5  cents  per  mile  (IRS 
.'\nnouncement  2008-63  (July  14,  2008)).  Also,  in  lieu  of  actual  operating  expenses,  an  optional 
standard  mileage  rate  may  be  used  in  computing  deductible  transportation  expenses  for  medical 
purposes  (section  213)  or  for  moving  (section  217).  The  medical  and  moving  standard  mileage 
rates  are  determined  by  the  IRS  and  updated  periodically.  For  expenses  incurred  on  or  after  July 

1. 2008.  the  rate  for  both  such  purposes  is  27  cents  per  mile  (IRS  Announcement  2008-63  (July 
14,2008)). 


1 he  standard  mileage  rates  for  charitable,  medical,  and  moving  purposes  are  lower  than 
the  .standard  business  rate  because  the  charitable,  medical,  and  moving  rates  generally  cover  only 
the  out-of-pocket  operating  expenses  (including  gasoline  and  oil)  directly  related  to  the  use  of  the 
automobile  m perfonning  the  donated  services  that  a taxpayer  may  deduct  as  a charitable 
contribution  or  in  traveling  for  medical  or  moving  purposes.  Such  rates  do  not  include  costs  that 
are  not  deductible  for  charitable,  medical,  or  moving  purposes,  such  as  general  maintenance 
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expenses,  depreciation,  insurance,  and  registration  fees.  Such  costs  are,  however,  included  in 
computing  the  business  standard  mileage  rate. 

/ 

Explanation  of  Provision 

Under  the  provision,  for  use  of  a passenger  automobile  after  the  date  of  enactment  and 
betore  January  1,  2012,  the  standard  mileage  rate  shall  be  the  rate  determined  by  the  Secretary 
which  rate  shall  not  be  less  than  the  standard  mileage  rate  used  for  deducting  travel  expenses 
related  to  medical  care  under  section  213  (currently  27  cents  per  mile).  As  under  present  law  as 
an  alternative  to  determining  the  amount  of  the  deduction  using  the  standard  mileage  rate,  a 
taxpayer  may  determine  the  amount  of  the  deduction  using  actual  out-of-pocket  expenditures. 

Effective  Date 

The  provision  is  effective  for  taxable  years  ending  after  the  date  of  enactment. 
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F.  Additional  I.ow-Incomc  Housing  Credit  Allocations  for  Disaster  Areas 
(sec.  7 of  the  bill  and  sec.  42  (h)  of  the  Code) 

Present  Law 


In  tieneral 

The  low-income  housing  credit  may  be  claimed  over  a 10-year  period  by  owners  of 
certain  residential  rental  property  for  the  cost  of  rental  housing  occupied  by  tenants  having 
incomes  below  specified  levels  (sec.  42).  The  amount  of  the  credit  for  any  taxable  year  in  the 
credit  period  is  the  applicable  percentage  of  the  qualified  basis  of  each  qualified  low-income 
building,  fhe  qualified  basis  of  any  qualified  low-income  building  for  any  taxable  year  equals 
the  applicable  fraction  of  the  eligible  basis  of  the  building. 

\ olume  limits 


A low-income  housing  credit  is  allowable  only  if  the  owner  of  a qualified  building 
receives  a housing  credit  allocation  from  the  State  or  local  housing  credit  agency.  Generally,  the 
aggregate  credit  authority  provided  annually  to  each  State  for  calendar  years  2008  and  2009  is 
$2.20  per  resident,  with  a minimum  annual  cap  for  certain  small  population  States.  In  2010,  the 
volume  limits  will  return  to  lower  prescribed  levels.  These  amounts  are  indexed  for  inflation. 
Projects  that  also  receive  financing  with  proceeds  of  tax-exempt  bonds  issued  subject  to  the 
private  activity  bond  volume  limit  do  not  require  an  allocation  of  the  low-income  housing  credit. 

Certain  distressed  areas 


Special  allocations  of  the  low'  income  credit  are  not  provided  for  distressed  areas  on  a 
regular  basis  but  rather  mu.st  be  separately  enacted  on  a case-by-case  basis  (e.g..  Gulf 
Opportunity  Zones). 


Explanation  of  Provision 

I he  provision  provides  a National  pool  of  additional  low-income  credit  allocations  for 
Federally  declared  disaster  areas.  I he  total  amount  ol  these  additional  allocations  is  capped  at 
$190  million.  All  allocations  under  the  provision  must  be  made  by  the  Secretary  of  the  Treasury 
(the  Secretar\  ) alter  consultation  with  the  Director  ol  the  Federal  Emergency  Management 
Agenc\  (e.g.,  pro\iding  inlormation  to  help  verify  that  areas  satisfy  the  requirements  necessary 
to  be  a housing  loss  disaster  area).  I he  allocations  must  be  made  ratably  over  the  four-year 
period  2008-201 1 unless  the  Secretary  determines  that  a diflerent  allocation  is  warranted  by  the 
.se\erit\  or  Irequency  ol  federally  declared  disasters  in  the  period.  A State  must  apply  for  these 
allocations  to  be  eligible. 

An  allocation  under  this  provision  is  available  only  to  States  which  include  a disaster 
area.  In  making  these  allocations  the  Secretary  is  to  give  priority  to  housing  loss  disaster  areas 
but  may  also  provide  allocations  in  respect  to  other  buildings  in  the  disaster  area  but  outside  of 
the  hou.smg  los.s  disa.ster  areas.  If  a priority  allocation  is  made  then  such  priority  allocation  must 
he  used  in  the  housing  loss  di.saster  area  pursuant  to  the  terms  of  the  priority  allocation.  For 
these  purposes,  a housing  loss  disaster  area  is  a county  or  municipality:  ( 1 ) where  the  lesser  of 
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,000  dwelling  units  or  ten  percent  of  the  total  dwelling  units  in  such  county  or  municipality 
have  been  rendered  uninhabitable  by  reason  of  damage  or  destruction  caused  by  a Federally 
declared  disaster  area;  and  (2)  located  in  a Federally  declared  disaster  area.^^ 

Any  allocation  made  by  the  Secretary  which  is  subsequently  terminated  by  the  Secretary 
(e.g.,  because  of  lack  of  use)  shall  not  be  treated  like  other  allocation  amounts  under  the  present- 
law  housing  credit  dollar  rules  but  rather  shall  be  eligible  for  reallocation  by  the  Secretary 
pursuant  to  the  otherwise  applicable  rules  of  the  provision. 

The  additional  allocations  allowed  under  the  provision  may  only  be  made  with  respect  to 
disasters  occurring  after  December  31,  2007  and  before  January  1,  2012.  No  allocations  under 
this  provision  may  be  made  after  December  31,  2012. 

Effective  Date 


The  provision  applies  to  credit  allocations  made  after  the  date  of  enactment. 


See  section  2 of  this  bill  for  this  definition  of  Federally  declared  disaster. 
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(;.  Private  Activity  Disaster  Bonds 
(sec.  8 of  the  bill  and  sec.  144  of  the  Code) 

Present  Law 


In  tzeneral 

Under  present  law,  gross  income  does  not  include  interest  on  State  or  local  bonds.  State 
and  local  Umds  are  classified  generally  as  either  governmental  bonds  or  private  activity  bonds. 
(Jovemmental  btmds  are  bonds  which  are  primarily  used  to  finance  governmental  functions  or 
which  are  repaid  with  governmental  funds.  Private  activity  bonds  are  bonds  with  respect  to 
which  the  State  or  local  government  serves  as  a conduit  providing  financing  to  nongovernmental 
persons  (e.g.,  private  businesses  or  individuals).  The  exclusion  from  income  for  State  and  local 
bonds  does  not  apply  to  private  activity  bonds,  unless  the  bonds  are  issued  for  certain  permitted 
purposes  (“qualified  private  activity  bonds"). 

There  are  several  types  of  tax-exempt  qualified  private  activity  bonds.  For  example, 

States  or  local  governments  may  issue  tax-exempt  “exempt-facility  bonds"  to  finance  property 
for  certain  private  businesses.  Business  facilities  eligible  for  this  financing  include 
transportation  (airpc')rts,  ports,  local  mass  commuting,  and  high  speed  intercity  rail  facilities); 
privately  owned  and/or  privately  operated  public  works  facilities  (sewage,  solid  waste  disposal, 
local  district  heating  or  cooling,  hazardous  waste  disposal  facilities,  and  public  educational 
facilities);  privately  owned  and/or  operated  low-income  rental  housing;  and  certain  private 
facilities  for  the  local  furnishing  of  electricity  or  gas.  A further  provision  allows  tax-exempt 
financing  for  “environmental  enhancements  of  hydro-electric  generating  facilities.” 

l ax-exempt  financing  also  is  authorized  for  capital  expenditures  for  small  manufacturing 
facilities  and  land  and  equipment  for  first-time  farmers  (“qualified  small-issue  bonds”),  local 
redevelopment  activities  (“qualified  redevelopment  bonds”),  and  eligible  empowerment  zone  and 
enterprise  community  businesses.  Tax-exempt  private  activity  bonds  also  may  be  issued  to 
finance  limited  non-business  purposes:  certain  student  loans  and  mortgage  loans  for  owner- 
cKCLipied  housing  (“qualified  mortgage  bonds”  and  “qualified  veterans’  mortgage  bonds”). 

Clenerally,  tax-exempt  private  activity  bonds  are  subject  to  restrictions  that  do  not  apply 
to  other  bonds  issued  by  State  or  local  governments.  For  example,  most  tax-exempt  private 
activity  bonds  are  subject  to  annual  volume  limits  on  the  aggregate  face  amount  of  such  bonds 
that  may  be  issued  ( State  volume  cap  ).  However,  as  discussed  below,  bonds  for  certain 
distressed  areas  have  volume  limits  established  separately  from  the  State  volume  cap. 

I ax-exempt  financint*  for  certain  distressed  areas 

Present  law  provides  special  rules  for  private  activity  bonds  issued  within  certain 
geographic  areas  to  provide  incentives  for  businesses  to  locate  and  rebuild  in  those  areas  For 

example,  the  Code  provides  special  rules  for  the  New  York  Liberty  Zone,  the  Gulf  Opportunity 
Zone,  and  empowerment  zones. 
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New  York  Liberty  Zone  Bonds 


Present  law  permits  an  agg;egate  of  $8  billion  in  exempt  facility  bonds  for  the  purpose  of 
financing  the  construction  and  rehabilitation  of  nonresidential  real  property  and  residential  rental 
real  property  in  a designated  ‘liberty  Zone”  (the  “Zone”)  of  New  York  City  (“Liberty  Zone 
bonds”).  The  Zone  consists  of  all  business  addresses  located  on  or  south  of  Canal  Street,  East 
Broadway  (east  of  its  intersection  with  Canal  Street),  or  Grand  Street  (east  of  its  intersection  with 
East  Broadway)  in  the  Borough  of  Manhattan. 


Property  eligible  for  financing  with  these  bonds  includes  buildings  and  their  structural 
components,  fixed  tenant  improvements,  and  public  utility  property  (e.g.,  gas,  water,  electric,  and 
telecommunication  lines).  Fixtures  and  equipment  that  could  be  removed  from  the  designated 
zone  for  use  elsewhere  are  not  eligible  for  financing  with  these  bonds.  Issuance  of  these  bonds  is 
limited  to  projects  approved  by  the  Mayor  of  New  York  City  or  the  Governor  of  New  York 
State,  each  of  whom  may  designate  up  to  $4  billion  of  the  aggregate  bond  authority. 

Eiberty  Zone  Bonds  must  be  issued  before  January  1,  2010,  and  are  not  subject  to  the 
State  volume  cap. 

Gulf  Opportunity  Zone  Bonds 

Present  law  permits  the  issuance  of  qualified  private  activity  bonds  to  finance  the 
construction  and  rehabilitation  of  residential  and  nonresidential  property  located  in  the  Gulf 
Opportunity  Zone  (“Gulf  Opportunity  Zone  Bonds”).  Gulf  Opportunity  Zone  Bonds  must  be 
issued  before  January  1,  201 1. 

Gulf  Opportunity  Zone  Bonds  may  be  issued  by  the  State  of  Alabama,  Louisiana,  or 
Mississippi,  or  any  political  subdivision  thereof.  Gulf  Opportunity  Zone  Bonds  are  not  subject  to 
the  State  volume  cap.  Rather,  the  maximum  aggregate  face  amount  of  Gulf  Opportunity  Zone 
Bonds  that  may  be  issued  in  any  State  is  limited  to  $2,500  multiplied  by  the  population  of  the 
respective  State  within  the  Gulf  Opportunity  Zone.  Depending  on  the  purpose  for  which  such 
bonds  are  issued.  Gulf  Opportunity  Zone  Bonds  are  treated  as  either  exempt  facility  bonds  or 
qualified  mortgage  bonds. 

Gulf  Opportunity  Zone  Bonds  are  treated  as  exempt  facility  bonds  if  95  percent  or  more 
of  the  net  proceeds  of  such  bonds  are  to  be  used  for  qualified  project  costs  located  in  the  Gulf 
Opportunity  Zone.  Qualified  project  costs  include  the  cost  of  acquisition,  construction, 
reconstruction,  and  renovation  of  nonresidential  real  property,  qualified  residential  rental  projects 
(as  defined  in  section  142(d)  with  certain  modifications),  and  public  utility  property. 

Gulf  Opportunity  Zone  Bonds  are  treated  as  qualified  mortgage  bonds  if  the  bonds  of 
such  issue  meet  the  general  requirements  of  a qualified  mortgage  issue  and  the  residences 
financed  with  such  bonds  are  located  in  the  Gulf  Opportunity  Zone.  For  these  residences  the 
first-time  homebuyer  rule  is  waived  and  purchase  and  income  rules  for  targeted  area  residences 
apply.  In  addition,  100  percent  of  the  mortgages  must  be  made  to  mortgagors  whose  family 
income  is  140  percent  or  less  of  the  applicable  median  family  income. 
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1 ax-excmpt  enterprise  zone  facility  bonds 


Hnterprise  zone  facility  bonds  are  issued  to  finance  “enterprise  zone  facilities”  located  in 
"enterprise  communities”  or  “empowerment  zones”  if  the  principal  users  of  such  facilities  are 
"qualified  enterprise  zone  businesses.”  Ninety-five  percent  or  more  of  the  net  proceeds  of  the 
bonds  must  be  used  to  provide  an  enterprise  zone  facility.  An  enterprise  zone  facility  is  defined 
as  any  qualified  zone  property  the  principal  user  of  which  is  an  “enterprise  zone  business,”  and 
any  land  that  is  functionally  related  and  subordinate  to  such  property.  Enterprise  zone 
businesses  are  defined  as  certain  partnerships,  corporations  or  proprietorships  conducting  a 
qualified  business  in.  and  employing  residents  of  an  empowerment  zone. 

Explanation  of  Provision 

The  provision  creates  a new  category  of  tax-exempt  private  activity  bonds,  a “qualified 
disaster  bond.”  A qualified  disaster  bond  is  any  bond  issued  as  part  of  an  issue  if  (1 ) 95  percent 
or  more  of  the  net  proceeds  of  the  issue  are  to  be  used  for  the  replacement,  repair,  reconstruction 
or  reno\  ation  of  depreciable  property  that  was  damaged  or  destroyed  as  a result  of  a Federally 
declared  disaster,  and  (2)  such  bond  is  designated  by  a State  as  a qualified  disaster  bond  for 
purposes  of  the  provision. 

In  order  to  designate  a bond  as  a qualified  disaster  bond,  the  State  that  includes  the 
disaster  area  must  apply  for  and  receive  an  allocation  of  the  national  bond  limitation  from  the 
Secretarc'.  A State  cannot  designate  bonds  as  qualified  disaster  bonds  in  excess  of  the  bond 
limitation  allocated  to  the  State  by  the  Secretary. 

Qualified  disaster  bonds  are  not  subject  to  the  State  volume  caps.  Instead,  there  is  a 
national  bond  limitation  ol  $13  billion,  to  be  allocated  with  respect  to  disasters  occurring  during 
the  period  Januan,  1 , 2008  through  December  3 1 , 201 1 . The  Secretary  is  to  make  allocations 
ratably  over  this  period,  unless  the  Secretary  determines,  on  the  basis  of  the  severity  or  frequency 
ot  disasters,  that  a different  allocation  is  appropriate.  The  allocations  are  to  be  made  after 
consultation  with  the  Director  of  the  Federal  Emergency  Management  Agency  (e.g.,  providing 
information  to  help  verify  that  areas  satisfy  the  requirements  necessary  to  be  a disaster  area), 
fhe  Secretary-  is  not  permitted  to  make  allocations  after  December  31, 2012. 


In  making  allocations  of  the  national  bond  limitation,  the  Secretaiy  is  to  give  priority  to 
business  loss  disaster  areas.  A business  loss  disaster  area”  means  any  county  or  municipality 
( 1 ) \sith  respect  to  which  the  Governor  of  the  State  in  which  such  county  or  municipality  is 
located  demonstrates  that  the  business  properly  located  in  such  countv  or  municipality  has 
sustained  damages  b\  rea.son  of  a federally  declared  disaster  of  $50  million,  or  five  percent  of 
the  value  of  all  such  business  property  (as  detemiined  immediately  before  such  disaster  on  the 
basis  ot  property  tax  records  or  other  method  as  the  Secretary  determines  appropriate), 
whichever  is  le.ss,  and  (2)  which  is  located  in  a disaster  area.  ^ 


area. 


.See  section  2 of  this  bill  for  the  definition  of  the  temis  Federally  declared  disaster,  and  disaster 
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The  proceeds  of  qualified  disaster  bonds  may  only  be  used  with  respect  to  property 
located  in  a disaster  area.  In  the  case  of  an  allocation  based  on  priority  given  to  business  loss 
disaster  areas,  such  allocation  may  only  be  used  to  issue  bonds  with  respect  to  property  located 
in  the  business  loss  disaster  area  given  priority.  The  proceeds  of  qualified  disaster  bonds  may 
not  be  used  for  any  property  described  in  section  1400N(p)(3).^*^ 

The  interest  on  qualified  disaster  bonds  is  not  a preference  item  for  purposes  of  the 
alternative  minimum  tax. 


Effective  Date 

The  provision  applies  to  obligations  issued  after  the  date  of  enactment. 


Specifically,  the  proceeds  of  qualified  disaster  bonds  cannot  be  used  for  any  property  used  in 
connection  with  a golf  course,  country  club,  massage  parlor,  hot  tub  facility,  suntan  facility,  any  store  the 
principal  business  of  which  is  the  sale  of  alcoholic  beverages  for  off-premises  consumption,  or  any 
gambling  or  animal  racing  property. 
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H.  Suspension  of  Limitations  on  Charitable  Contributions  for  Disaster  Relief 

(sec.  9 of  the  bill  and  sec.  170  of  the  Code) 

Present  Law 


In  t;eneral 

In  general,  an  income  tax  deduction  is  permitted  for  charitable  contributions,  subject  to 
certain  limitations  that  depend  on  the  type  of  taxpayer,  the  property  contributed,  and  the  donee 
organization  (sec.  170). 

Charitable  contributions  of  cash  are  deductible  in  the  amount  contributed.  In  general, 
contributions  of  capital  gain  property  to  a qualified  charity  are  deductible  at  fair  market  value 
with  certain  exceptions.  Capital  gain  property  means  any  capital  asset  or  property  used  in  the 
taxpayer's  trade  or  business  the  sale  of  which  at  its  fair  market  value,  at  the  time  of  contribution, 
would  have  resulted  in  gain  that  would  have  been  long-term  capital  gain.  Contributions  of  other 
appreciated  property  generally  are  deductible  at  the  donor's  basis  in  the  property.  Contributions 
of  depreciated  property  generally  are  deductible  at  the  fair  market  value  of  the  property. 

Percentage  limitations 

Contributions  by  individuals 


For  individuals,  in  any  taxable  year,  the  amount  deductible  as  a charitable  contribution  is 
limited  to  a percentage  of  the  taxpayer’s  contribution  base.  The  applicable  percentage  of  the 
contribution  base  varies  depending  on  the  type  of  donee  organization  and  property  contributed. 

1 he  contribution  base  is  defined  as  the  taxpayer’s  adjusted  gross  income  computed  without 
regard  to  any  net  operating  loss  carr\'back. 


Contributions  by  an  individual  taxpayer  of  property  (other  than  appreciated  capital  gain 
propeits ) to  a charitable  organiziition  described  in  section  170(b)(1)(A)  (e.g.,  public  charities, 
private  foundations  other  than  private  non-operating-  foundations,  and  certain  governmental 
units)  may  not  exceed  50  percent  ot  the  taxpayer’s  contribution  base.  Contributions  of  this  type 
ol  property  to  nonoperating  private  foundations  and  certain  other  organizations  generally  may  be 
deducted  up  to  30  percent  of  the  taxpayer's  contribution  base. 


Contributions  of  appreciated  capital  gain  property  to  charitable  organizations  described  in 
section  1 70(b)(  1 )( A)  generally  are  deductible  up  to  30  percent  of  the  taxpayer’s  contribution 
ba.se.  .-Xn  individual  may  elect,  however,  to  bring  all  these  contributions  of  appreciated  capital 
gain  propertv  tor  a taxable  year  within  the  50-percent  limitation  category  by  reducing  the  amount 
of  the  contribution  deduction  by  the  amount  of  the  appreciation  in  the  capital  gain  property 
Contributions  of  appreciated  capital  gain  property  to  charitable  organizations  described  in 

section  1 70(b)(  1 )(B)  (e.g..  private  nonoperating  foundations)  are  deductible  up  to  20  percent  of 
the  taxpayer  s contribution  base. 
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Contributions  bv  corporations 


For  corporations,  in  any  ta>^ble  year,  charitable  contributions  are  not  deductible  to  the 
extent  the  aggregate  contributions  exceed  10  percent  of  the  corporation’s  taxable  income 
computed  without  regard  to  net  operating  loss  or  capital  loss  carrybacks. 

For  purposes  of  determining  whether  a corporation’s  aggregate  charitable  contributions  in 
a taxable  year  exceed  the  applicable  percentage  limitation,  contributions  of  capital  gain  property 
are  taken  into  account  after  other  charitable  contributions. 

Carryforward  of  excess  contributions 

Charitable  contributions  that  exceed  the  applicable  percentage  limitation  may  be  carried 
forward  for  up  to  five  years  (sec.  170(d)).  The  amount  that  may  be  carried  forward  from  a 
taxable  year  (“contribution  year”)  to  a succeeding  taxable  year  may  not  exceed  the  applicable 
percentage  of  the  contribution  base  for  the  succeeding  taxable  year  less  the  sum  of  contributions 
made  in  the  succeeding  taxable  year  plus  contributions  made  in  taxable  years  prior  to  the 
contribution  year  and  treated  as  paid  in  the  succeeding  taxable  year  under  this  provision. 

Overall  limitation  on  itemized  deductions  (“Pease”  limitation) 

Under  present  law,  the  total  amount  of  otherwise  allowable  itemized  deductions  (other 
than  medical  expenses,  investment  interest,  and  casualty,  theft,  or  wagering  losses)  is  reduced  by 
three  percent  of  the  amount  of  the  taxpayer’s  adjusted  gross  income  in  excess  of  a certain 
threshold.  The  otherwise  allowable  itemized  deductions  may  not  be  redueed  by  more  than  80 
percent.  For  2008,  the  adjusted  gross  income  threshold  is  $159,950  ($79,975  for  a married 
taxpayer  filing  a joint  return).  These  dollar  amounts  are  adjusted  for  inflation. 

The  otherwise  applicable  overall  limitation  on  itemized  deductions  is  reduced  by  two- 
thirds  in  taxable  years  beginning  in  2008  and  2009.  The  overall  limitation  is  repealed  for  taxable 
years  beginning  after  December  3 1 , 2009,  and  reinstated  for  taxable  years  beginning  after 
December  31,  2010. 


Explanation  of  Provision 
Suspension  of  percentage  limitations 

Under  the  provision,  in  the  case  of  an  individual,  the  deduction  for  qualified  disaster 
contributions  is  allowed  up  to  the  amount  by  which  the  taxpayer’s  contribution  base  exceeds  the 
deduction  for  other  charitable  contributions.  Contributions  in  excess  of  this  amount  are  carried 
over  to  succeeding  taxable  years  as  contributions  described  in  170(b)(1)(A),  subject  to  the 
limitations  of  section  1 70(d)(  1 )(A)(i)  and  (ii). 


In  the  case  ot  a corporation,  the  deduction  for  qualified  disaster  contributions  is  allowed 
up  to  the  amount  by  which  the  corporation’s  taxable  income  (as  computed  under  section 
170(b)(2))  exceeds  the  deduction  for  other  charitable  contributions.  Contributions  in  excess  of 
this  amount  are  carried  over  to  succeeding  taxable  years,  subject  to  the  limitations  of  section 
170(d)(2). 
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In  applying  subsections  (b)  and  (d)  of  section  1 70  to  determine  the  deduction  for  other 
contributions,  qualified  disaster  contributions  are  not  taken  into  account  (except  to  the  extent 
qualified  disaster  contributions  are  carried  over  to  succeeding  taxable  years  under  the  rules 
described  above). 


Qualified  disaster  contributions  are  cash  contributions  paid  during  the  period  beginning 
on  the  date  of  enactment  and  ending  on  December  3 1 , 2009,  to  a charitable  organization 
described  in  section  1 70(b)(  1 )(A)  (generally,  public  charities)  other  than  supporting 
organ i/iitions  described  in  section  509(a)(3),  for  relief  efforts  related  to  a Federally  declared 
disaster  (as  defined  in  section  165(h)(3)(C)(i)).  Contributions  of  noncash  property,  such  as 
securities,  are  not  qualified  disaster  contributions.  Under  the  provision,  qualified  disaster 
contributions  must  be  to  an  organization  described  in  section  170(b)(1)(A);  thus,  contributions 
to.  for  example,  a charitable  remainder  trust  generally  are  not  qualified  contributions,  unless  the 
charitable  remainder  interest  is  paid  in  cash  to  an  eligible  charity  during  the  applicable  time 
period.  A taxpayer  must  elect  to  have  the  contributions  treated  as  qualified  disaster 
contributions. 


Qualified  disaster  contributions  do  not  include  a contribution  if  the  contribution  is  for 
establishment  of  a new,  or  maintenance  in  an  existing,  donor  advised  fund  (as  defined  in  section 
4966(d)(2)). 


Below  are  examples  illustrating  the  operation  of  the  provision.  (The  examples  assume 
the  taxpayer  makes  an  election  to  have  the  provision  apply.) 


Fxample  1 .-^Assume  individual  A's  contribution  base  for  2009  is  $100,000;  aggregate 
qualified  disaster  contributions  are  $70,000;  and  other  charitable  contributions  to  organizations 
described  in  section  1 70(b)(  1 )( A)  are  $60,000.  Under  the  provision,  A is  allowed  a deduction  of 
$1()0,()()0  for  2009  ($5(),()0()  determined  without  regard  to  qualified  disaster  contributions  plus 
$50,000  for  the  qualified  di.saster  contributions  (the  lesser  of  (i)  the  $70,000  amount  of  the 
qualified  disaster  contribution  or  (ii)  the  $50,000  excess  of  the  $100,000  contribution  base  over 
the  $50,000  amount  otherwise  deductible)).  $30,000  is  treated  as  a contribution  described  in 
section  1 70(b)(  1 )(A)  paid  in  each  of  the  five  succeeding  taxable  years  (subject  to  the  limitations 
ol  section  1 70(d)(  1 )( A)(i)  and  (ii)).  $30,000  is  the  sum  ol  the  $10,000  excess  referred  to  in 
section  17()(d)(l  )(A)  (the  excess  of  $60,000  over  $50,000)  and  the  $20,000  excess  qualified 
disaster  contributions  (the  excess  of  $70,000  over  $50,000). 


L^^rnple  2.  l or  calendar  year  2009.  B,  an  individual,  has  a contribution  base  of 
$1()0,00().  ()n  Januarx'  10,  2009.  B makes  a $7,000  cash  contribution  to  an  organization 
described  in  section  1 70(b)(  1 )(A)  and  a $65,000  cash  charitable  contribution  to  an  organization 
not  so  described.  On  October  10,  2009,  B makes  a $70,000  qualified  disaster  contribution.  In 
2008.  B made  charitable  contributions  to  organiz.ations  described  in  section  1 70(b)(  1 )(A)  that 
exceeded  50  percent  of  the  contribution  base  by  $5,000. 


first,  subsections  (b)  and  (d)  of  section  1 70  are  applied  by  disregarding  the  qualified 
d|^stcr  contnbution.  I'or  200<).  a $I2,()0()  deduction  is  allowed  under  section  1 70(b)(  I )(A)  - the 
$7,tK)0  current  year  contnbution  and  the  $5,000  carrv  over  from  200X  For  ^009  a $30  000 
deduction  lor  the  contnbution  to  the  organization  not  described  in  section  1 70(b)(  I )(A)  also  is 
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allowed.  This  amount  is  the  lesser  of  (i)  $38,000  ($50,000  (50  percent  of  B’s  contribution  base) 
less  the  $12,000  allowed  under  section  170(b)(1)(A))  or  (ii)  $30,000  (30  percent  of  B’s 
contribution  base).  The  remaining^contribution  amount  of  $35,000  is  carried  over  as  a 
contribution  to  an  organization  which  is  not  described  in  section  170(b)(1)(A).  Thus,  without 
regard  to  the  qualified  contribution,  B is  allowed  a total  contribution  deduction  of  $42  000  in 
2009  ($12,000  plus  $30,000). 

In  addition,  B may  deduct  $58,000  of  the  qualified  contribution  in  2009  (the  lesser  of  (i) 
the  $70,000  amount  of  the  qualified  disaster  contribution  or  (ii)  the  $58,000  excess  of  B’s 
$100,000  contribution  base  over  the  $42,000  amount  otherwise  deductible).  $12,000  is  treated 
as  a contribution  described  in  section  170(b)(1)(A)  paid  in  each  of  the  five  succeeding  taxable 
years  (subject  to  the  limitations  of  section  170(d)(l)(A)(i)  and  (ii)). 

In  summary , B s deduction  for  2009  is  $100,000^  $12,000  may  be  carried  over  as  a 
contribution  to  an  organization  described  in  section  170(b)(1)(A)  (subject  to  the  limitations  of 
section  170(d)(l)(A)(i)  and  (ii));  and  $35,000  may  be  carried  over  as  a contribution  to  an 
organization  not  so  described  (subject  to  similar  limitations). 

Limitation  on  overall  itemized  deductions 

Under  the  provision,  the  charitable  contribution  deduction  up  to  the  amount  of  qualified 
contributions  (as  defined  above)  paid  during  the  year  is  not  treated  as  an  itemized  deduction  for 
purposes  of  the  overall  limitation  on  itemized  deductions. 

Effective  Date 


The  provision  is  effective  for  taxable  years  ending  after  the  date  of  enactment. 
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INTRODUCTION 


This  document,'  prepared  by  the  staff  of  the  Joint  Committee  on  Taxation,  provides  a 
technical  explanation  of  H.R.  7060,  the  “Renewable  Energy  and  Job  Creation  Tax  Act  of  2008” 
as  scheduled  for  consideration  by  the  House  of  Representatives  on  September  25,  2008. 


I his  document  may  be  cited  as  tbllows;  Joint  Committee  on  Taxation,  Technical  Explanation 
of  H R.  7060.  the  "Renewable  Energy  and  Job  Creation  Tax  Act  of200H,  ” as  Scheduled  for 
C onsideration  by  the  House  of  Representatives  on  September  25,  200H  (JCX-75-08),  September  25,  2008. 
I his  document  can  also  be  found  on  our  website  at  w w w .ict.pov 
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TITLE  I - ENERGY  TAX  INCENTIVES 
A.  Energy  Production  Incentives 

1.  Extension  and  modification  of  the  credit  for  the  production  of  electricity  from  renewable 
resources  (secs.  101  and  102  of  the  bill  and  sec.  45  of  the  Code) 

Present  Law 

In  general 

An  income  tax  credit  is  allowed  for  the  production  of  electricity  from  qualified  energy 
resources  at  qualified  facilities.  Qualified  energy  resources  comprise  wind,  closed-loop 
biomass,  open-loop  biomass,  geothermal  energy,  solar  energy,  small  irrigation  power,  municipal 
solid  waste,  and  qualified  hydropower  production.  Qualified  facilities  are,  generally,  facilities 
that  generate  electricity  using  qualified  energy  resources.  To  be  eligible  for  the  credit,  electricity 

produced  from  qualified  energy  resources  at  qualified  facilities  must  be  sold  by  the  taxpayer  to 
an  unrelated  person. 

Credit  amounts  and  credit  period 

In  general 

The  base  amount  of  the  electricity  production  credit  is  1.5  cents  per  kilowatt-hour 
(indexed  annually  for  inflation)  of  electricity  produced.  The  amount  of  the  credit  was  2.1  cents 
per  kilowatt-hour  for  2008.  A taxpayer  may  generally  claim  a credit  during  the  10-year  period 
commencing  with  the  date  the  qualified  facility  is  placed  in  service.  The  eredit  is  reduced  for 
grants,  tax-exempt  bonds,  subsidized  energy  financing,  and  other  credits. 

Credit  phaseout 

The  amount  of  credit  a taxpayer  may  claim  is  phased  out  as  the  market  price  of  eleetricity 
exceeds  certain  threshold  levels.  The  electricity  production  credit  is  reduced  over  a 3 cent 
phaseout  range  to  the  extent  the  annual  average  contract  price  per  kilowatt-hour  of  electricity 
sold  in  the  prior  year  from  the  same  qualified  energy  resource  exceeds  8 cents  (adjusted  for 
inflation;  1 1.8  cents  for  2008). 

Reduced  credit  periods  and  credit  amounts 

Generally,  in  the  case  of  open-loop  biomass  facilities  (including  agricultural  livestock 
waste  nutrient  facilities),  geothermal  energy  facilities,  solar  energy  facilities,  small  irrigation 
power  facilities,  landfill  gas  facilities,  and  trash  combustion  facilities  placed  in  service  before 


2 

Sec.  45.  In  addition  to  the  electricity  production  credit,  section  45  also  provides  income  tax 
credits  for  the  production  of  Indian  coal  and  refined  coal  at  qualified  facilities.  Unless  otherwise  stated, 
all  section  references  are  to  the  Internal  Revenue  Code  of  1986,  as  amended  (the  “Code”). 
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August  8.  2005,  the  10-year  credit  period  is  reduced  to  five  years  commencing  on  the  date  the 
facility  was  originally  placed  in  service.  However,  for  qualified  open-loop  biomass  facilities 
(other’ than  a facility  described  in  sec.  45(d)(3)(A)(i)  that  uses  agricultural  livestock  waste 
nutrients)  placed  in  sen  ice  before  October  22,  2004,  the  five-year  period  commences  on 
Januar>-  1, 2005.  In  the  case  of  a closed-loop  biomass  facility  modified  to  co-fire  with  coal,  to 
co-tlre  with  other  biomass,  or  to  co-fire  with  coal  and  other  biomass,  the  credit  period  begins  no 
earlier  than  October  22,  2004. 

In  the  case  of  open-loop  biomass  facilities  (including  agricultural  livestock  waste  nutrient 
facilities),  small  irrigation  pow'er  facilities,  landfill  gas  facilities,  trash  combustion  facilities,  and 
qualified  hydropower  facilities  the  otherwise  allowable  credit  amount  is  0.75  cent  per  kilowatt- 
hour,  indexed  for  inflation  measured  after  1992  (1  cent  per  kilowatt-hour  for  2008). 

Other  limitations  on  credit  claimants  and  credit  amounts 


In  general,  in  order  to  claim  the  credit,  a ta.xpayer  must  own  the  qualified  facility  and  sell 
the  electricity  produced  by  the  facility  to  an  unrelated  party.  A lessee  or  operator  may  claim  the 
credit  in  lieu  of  the  owner  of  the  qualifying  facility  in  the  case  of  qualifying  open-loop  biomass 
facilities  and  in  the  case  of  closed-loop  biomass  facilities  modified  to  co-fire  w ith  coal,  to  co-fire 
with  other  biomass,  or  to  co-fire  with  coal  and  other  biomass.  In  the  case  of  a poultry'  w-aste 
facility,  the  taxpayer  may  claim  the  credit  as  a lessee  or  operator  of  a facility  owned  by  a 
governmental  unit. 

For  all  qualifying  facilities,  other  than  closed-loop  biomass  facilities  modified  to  co-fire 
with  coal,  to  co-fire  with  other  biomass,  or  to  co-fire  with  coal  and  other  biomass,  the  amount  of 
credit  a taxpayer  may  claim  is  reduced  by  reason  of  grants,  tax-exempt  bonds,  subsidized  energy 
financing,  and  other  credits,  but  the  reduction  cannot  exceed  50  percent  of  the  otherw  ise 
allowable  credit.  In  the  case  of  closed-loop  biomass  facilities  modified  to  co-fire  with  coal,  to 
co-tire  with  other  biomass,  or  to  co-fire  with  coal  and  other  biomass,  there  is  no  reduction  in 
credit  by  reason  ol  grants,  tax-exempt  bonds,  subsidized  energy  financing,  and  other  credits. 

I he  credit  tor  electricity  produced  from  renewable  sources  is  a component  of  the  general 
business  credit.  Generally,  the  general  business  credit  for  any  taxable  year  may  not  exceed  the 
amount  hy  which  the  taxpayer's  net  income  tax  exceeds  the  greater  of  the  tentative  minimum  tax 
or  so  much  ot  the  net  regular  tax  liability  as  exceeds  $25,000.  Excess  credits  may  be  carried 
back  one  year  and  forward  up  to  20  years. 

A taxpayer  s tentative  minimum  tax  is  treated  as  being  zero  for  purposes  of  determining 
the  tax  liability  limitation  with  respect  to  the  section  45  credit  tor  electricity  produced  from  a 
tacilit)  (placed  in  service  alter  October  22.  2004)  during  the  first  four  years  of  production 
beginning  on  the  date  the  facility  is  placed  in  service. 


' Sec.  38(b)(8). 


3 


Qualified  facilities 


Wind  energy  facility 

/ 

...  ^ IS  a facility  that  uses  wind  to  produce  electricity.  To  be  a qualified 

tacility,  a wind  energy  facility  must  be  placed  in  service  after  December  3 1 1 993  and  before 
January  1,  2009. 

Closed-loop  biomass  facility 

A closed-loop  biomass  facility  is  a facility  that  uses  any  organic  material  from  a plant 
which  IS  planted  exclusively  for  the  purpose  of  being  used  at  a qualifying  facility  to  produce 
electricity.  In  addition,  a facility  can  be  a closed-loop  biomass  facility  if  it  is  a facility  that  is 
modified  to  use  closed-loop  biomass  to  co-fire  with  coal,  with  other  biomass,  or  with  both  coal 
and  other  biomass,  but  only  if  the  modification  is  approved  under  the  Biomass  Power  for  Rural 
Development  Programs  or  is  part  of  a pilot  project  of  the  Commodity  Credit  Corporation. 

To  be  a qualified  facility,  a closed-loop  biomass  facility  must  be  placed  in  service  after 
December  31,  1992,  and  before  January  1,  2009.  In  the  case  of  a facility  using  closed-loop 
biomass  but  also  co-finng  the  closed-loop  biomass  with  coal,  other  biomass,  or  coal  and  other 
biomass,  a qualified  facility  must  be  originally  placed  in  service  and  modified  to  co-fire  the 
closed-loop  biomass  at  any  time  before  January  1,  2009. 

Open-loop  biomass  (including  agricultural  livestock  waste  nutrients!  facility 

An  open-loop  biomass  facility  is  a facility  that  uses  open-loop  biomass  to  produce 
electricity.  For  purposes  of  the  credit,  open-loop  biomass  is  defined  as  (1)  any  agricultural 
livestock  waste  nutrients  or  (2)  any  solid,  nonhazardous,  cellulosic  waste  material  or  any  lignin 
material  that  is  segregated  from  other  waste  materials  and  which  is  derived  from: 

• forest-related  resources,  including  mill  and  harvesting  residues,  precommercial 
thinnings,  slash,  and  brush; 

• solid  wood  waste  materials,  including  waste  pallets,  crates,  dunnage,  manufacturing 
and  construction  wood  wastes,  and  landscape  or  right-of-way  tree  trimmings;  or 

• agricultural  sources,  including  orchard  tree  crops,  vineyard,  grain,  legumes,  sugar, 
and  other  crop  by-products  or  residues. 

Agricultural  livestock  waste  nutrients  are  defined  as  agricultural  livestock  manure  and 
litter,  including  bedding  material  for  the  disposition  of  manure.  Wood  waste  materials  do  not 
qualify  as  open-loop  biomass  to  the  extent  they  are  pressure  treated,  chemically  treated,  or 
painted.  In  addition,  municipal  solid  waste,  gas  derived  from  the  biodegradation  of  solid  waste, 
and  paper  which  is  commonly  recycled  do  not  qualify  as  open-loop  biomass.  Open-loop 
biomass  does  not  include  closed-loop  biomass  or  any  biomass  burned  in  conjunction  with  fossil 
fuel  (co-firing)  beyond  such  fossil  fuel  required  for  start  up  and  flame  stabilization. 

In  the  case  of  an  open-loop  biomass  facility  that  uses  agricultural  livestock  waste 
nutrients,  a qualified  facility  is  one  that  was  originally  placed  in  service  after  October  22,  2004, 
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and  before  Januar\  1 . 2009,  and  has  a nameplate  capacity  rating  which  is  not  less  than  1 50 
kilowatts.  In  the  case  of  any  other  open-loop  biomass  facility,  a qualified  facility  is  one  that  was 
originally  placed  in  ser\'ice  before  January  1, 2009. 

Geothermal  facility 

A geothermal  facility  is  a facilit}'  that  uses  geothermal  energy  to  produce  electricity. 
Geothermal  energy  is  energy  derived  from  a geothermal  deposit  that  is  a geothermal  reservoir 
consisting  of  natural  heat  that  is  stored  in  rocks  or  in  an  aqueous  liquid  or  vapor  (whether  or  not 
under  pressure).  1 o be  a qualified  facility,  a geothermal  facility  must  be  placed  in  service  after 
October  22,  2004,  and  before  Januaiy  1 , 2009. 

Solar  facility 

A solar  facility  is  a facility  that  uses  solar  energy  to  produce  electricity.  To  be  a qualified 
facility,  a solar  facility  must  be  placed  in  service  after  October  22,  2004,  and  before  January  1, 
2006.' 


Small  irrigation  facility 

A small  irrigation  power  facility  is  a facility  that  generates  electric  power  through  an 
irrigation  system  canal  or  ditch  without  any  dam  or  impoundment  of  w^ater.  The  installed 
capacity  of  a qualified  facility  must  be  at  least  150  kilowatts  but  less  than  five  megawatts.  To  be 
a qualified  facility,  a small  irrigation  facility  must  be  originally  placed  in  service  after 
October  22,  2004,  and  before  January  1, 2009. 

Landfill  uas  facility 

A landfill  gas  facility  is  a facility  that  uses  landfill  gas  to  produce  electricity.  Landfill  gas 
is  defined  as  methane  gas  derived  from  the  biodegradation  of  municipal  solid  waste.  To  be  a 
qualified  facility,  a landfill  gas  facility  must  be  placed  in  service  after  October  22,  2004,  and 
before  January  1, 2009. 


Trash  combu.stion  facility 

I rash  combustion  facilities  are  facilities  that  burn  municipal  solid  waste  (garbage)  to 
produce  steam  to  drive  a turbine  for  the  production  of  electricity.  To  be  a qualified  facility,  a 
trash  combu.stion  facility  must  be  placed  in  service  after  October  22,  2004,  and  before  January  1, 
2009.  A.  qualified  trash  combustion  facility  includes  a new  unit,  placed  in  serwice  after 
October  22.  2004,  that  increa.ses  electricity  production  capacity  at  an  existing  trash  combustion 
facilitv.  A new  unit  generallv  would  include  a new  burner/boiler  and  turbine.  The  new  unit  may 
share  certain  common  equipment,  such  as  trash  handling  equipment,  with  other  pre-e.xisting  units 
at  the  same  facilitv.  Llectricitv  produced  at  a new  unit  of  an  existing  facilitv  qualifies  for  the 

production  credit  only  to  the  extent  of  the  increa.sed  amount  of  electricity  produced  at  the  entire 
facility. 
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Hydropower  facility 


A qualifying  hydropower  facility  is  ( 1 ) a facility  that  produced  hydroelectric  power  (a 
ydroelectnc  dam)  prior  to  August  8,  2005,  at  which  efficiency  improvements  or  additions  to 
capacity  have  been  made  after  such  date  and  before  January  1 , 2009,  that  enable  the  taxpayer  to 
produce  incremental  hydropower  or  (2)  a facility  placed  in  service  before  August  8,  2005,  that 
did  not  produce  hydroelectric  power  (a  nonhydroelectric  dam)  on  such  date,  and  to  which 

turbines  or  other  electricity  generating  equipment  have  been  added  after  such  date  and  before 
January  1,  2009. 

At  an  existing  hydroelectric  facility,  the  taxpayer  may  claim  credit  only  for  the 
production  of  incremental  hydroelectric  power.  Incremental  hydroelectric  power  for  any  taxable 
year  IS  equal  to  the  percentage  of  average  annual  hydroelectric  power  produced  at  the  facility 
attributable  to  the  efficiency  improvement  or  additions  of  capacity  determined  by  using  the  same 
water  flow  information  used  to  determine  an  historic  average  annual  hydroelectric  power 
production  baseline  for  that  facility.  The  Federal  Energy  Regulatory  Commission  will  certify  the 

baseline  power  production  of  the  facility  and  the  percentage  increase  due  to  the  efficiency  and 
capacity  improvements. 

At  a nonhydroelectric  dam,  the  facility  must  be  licensed  by  the  Federal  Energy 
Regulatory  Commission  and  meet  all  other  applicable  environmental,  licensing,  and  regulatory 
requirements  and  the  turbines  or  other  generating  devices  must  be  added  to  the  facility  after 
August  8,  2005  and  before  January  1,  2009.  In  addition,  there  must  not  be  any  enlargement  of 
t e diversion  structure,  construction  or  enlargement  of  a bypass  channel,  or  the  impoundment  or 
any  withholding  of  additional  water  from  the  natural  stream  channel. 
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s u ni man  of  credit  rate  and  credit  period  bv  facility  ty  pe 


l able  l.-Summan  of  Section  45  Credit  for  Electricin  Produced  from 

Certain  Renewable  Resources 


Eligible  electricity 
production  activity 

j 

Credit  amount  for 
2008  (cents  per 
kilowatt-hour) 

Credit  period  for 
facilities  placed 
in  serv  ice  on  or 
before  August  8, 
2005  (years  from 
placed-in-service 
date) 

Credit  period  for 
facilities  placed  in 
serv  ice  after 
August  8,  2005 
(years  from 
placed-in-service 
date) 

\\'ind 

2.1 

10 

10 

Closed-loop  biomass 

2.1 

10' 

10 

Open-loop  biomass 

1.0 

5^ 

10 

( including  agricultural 
livestock  wa.ste  nutrient 
facilities) 

Geothermal 

2.1 

5 

10 

1 Solar  (pre-2()()6  facilities  only) 

2.1 

5 

10 

; Small  irrigation  power 

1.0 

5 

10 

' Municipal  solid  waste 

1.0 

5 

10 

(including  landfill  gas 
facilities  and  trash 
combustion  facilities) 

1 (Qualified  hydropower 

1.0 

N/A 

10 

In  the  case  of  certain  co-firing  closed-loop  facilities,  the  credit  period  begins  no  earlier  than  October  22, 
2004. 

l or  certain  facilities  placed  in  ser\  ice  before  October  22,  2004,  the  five-year  credit  period  commences 
on  Januaiy  1,2005. 


l axation  of  cooperatives  and  their  patrons 

for  federal  income  tax  purposes,  a cooperative  generally  computes  its  income  as  if  it 
\sere  a taxable  corporation,  with  one  exception:  the  cooperative  may  exclude  from  its  taxable 
income  distributions  of  patronage  dividends.  Generally,  a cooperative  that  is  subject  to  the 
cooperati\e  tax  rules  ot  subchapter  I of  the  Code^  is  permitted  a deduction  for  patronage 
di\  idends  paid  onl\  to  the  extent  ot  net  income  that  is  derived  from  transactions  with  patrons 
who  are  members  ot  the  cooperative.’  The  availability  of  such  deductions  from  taxable  income 


' Sees.  13X1-1383. 
Sec.  13X2. 
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has  the  effect  of  allowing  the  cooperative  to  be  treated  like  a conduit  with  respect  to  profits 
denved  from  transactions  with  patrons  who  are  members  of  the  cooperative. 

A 1 • cooperahves  may  elect  to  pass  any  portion  of  the  credit  through  to  their  patrons. 

An  eligible  cooperative  is  defined  as  a cooperative  organization  that  is  owned  more  than  50 
percent  by  agricultural  producers  or  entities  owned  by  agricultural  producers.  The  credit  may  be 
apportioned  among  patrons  eligible  to  share  in  patronage  dividends  on  the  basis  of  the  quantity 
or  value  of  business  done  with  or  for  such  patrons  for  the  taxable  year.  The  election  must  be 
made  on  a timely  filed  return  for  the  taxable  year  and,  once  made,  is  irrevocable  for  such  taxable 


Explanation  of  Provision 

The  provision  extends  and  modifies  the  electricity  production  credit. 

E^xtension  of  placed-in-service  date  for  qualifying  facilities 

The  provision  extends  for  two  years  and  nine  months  (through  September  30,  2011)  the 
penod  during  which  qualified  facilities  producing  electricity  from  closed-loop  biomass,  open- 
oop  lomass,  geothermal  energy,  small  irrigation  power,  municipal  solid  waste,  and  qualified 
hydropower  may  be  placed  in  service  for  purposes  of  the  electricity  production  credit.  The 
provision  extends  for  one  year  (through  2009)  the  placed-in-service  period  for  qualified  wind 


Addition  of  marine  and  hydrokinetic  renewable  energy  as  a qualified  resource 

The  provision  adds  marine  and  hydrokinetic  renewable  energy  as  a qualified  energy 
resource  and  marine  and  hydrokinetic  renewable  energy  facilities  as  qualified  facilities.  Marine 
and  hydrokinetic  renewable  energy  is  defined  as  energy  derived  from  (1)  waves  tides  and 
currents  m oceans,  estuaries,  and  tidal  areas;  (2)  free  flowing  water  in  rivers,  lakes,  and  streams; 
(3)  tree  flowing  water  m an  irrigation  system,  canal,  or  other  man-made  channel,  including 
projects  that  utilize  nonmechanical  structures  to  accelerate  the  flow  of  water  for  electric  power 
production  purposes;  or  (4)  differentials  in  ocean  temperature  (ocean  thermal  energy 
conversion).  The  term  does  not  include  energy  derived  from  any  source  that  uses  a dam, 
diversionary  structure  (except  for  irrigation  systems,  canals,  and  other  man-made  channels)  or 
impoundment  for  electnc  power  production.  A qualified  marine  and  hydrokinetic  renewable 
energy  facility  is  any  facility  owned  by  the  taxpayer  and  placed  in  service  after  the  date  of 
enactment  and  before  October  1,  201 1,  that  produces  electric  power  from  marine  and 
hydrokinetic  renewable  energy  and  that  has  a nameplate  capacity  rating  of  at  least  150  kilowatts. 

Under  the  provision,  marine  and  hydrokinetic  renewable  energy  facilities  subsume  small 
irrigation  power  facilities.  The  provision,  therefore,  terminates  as  a separate  category  of 
qualified  facility  small  irrigation  power  facilities  placed  in  service  on  or  after  the  date  of 

enactment.  Such  facilities  qualify  for  the  electricity  production  credit  as  marine  and  hydrokinetic 
renewable  energy  facilities. 
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Phaseout  replaced  hv  {imitation  based  on  investment  in  facility; 

The  provision  replaces  the  electricity  production  credit  phaseout  with  an  annual  limit  on 
the  total  credits  that  may  be  claimed  with  respect  to  any  qualified  facility  placed  in  service  after 
2()0d  based  on  the  investment  in  the  facility.  Under  the  limitation,  the  electricity  production 
credit  determined  for  any  taxable  year  may  not  exceed  the  eligible  basis  of  the  facility  multiplied 
by  a limitation  percentage  (the  “applicable  percentage”)  determined  by  the  Secretary  for  the 
month  during  which  the  facility  is  originally  placed  in  service.  The  applicable  percentage  for 
any  month  is  the  percentage  that  yields  over  a 10-year  period  amounts  of  limitation  that  have  a 
present  value  equal  to  35  percent  of  the  eligible  basis  of  the  facility.  The  discount  rate  for 
purposes  of  this  calculation  is  the  greater  of  4.5  percent  or  1 10  percent  of  the  long-term  Federal 
rate.  1 he  provision  does  not  impose  this  limitation  on  the  credit  for  electricity  produced  at 
qualified  wind  facilities.  Whether  it  will  apply  in  the  future  is  a determination  for  another 
Congress. 

(ienerally,  the  eligible  basis  of  a facility  is  the  basis  of  such  facility  at  the  time  it  is 
originally  placed  in  service.  In  the  case  of  a qualified  geothermal  facility,  the  eligible  basis  for 
purposes  of  the  limitation  includes  intangible  drilling  and  development  costs  described  in  section 
263(c). 


At  the  election  of  the  taxpayer,  all  qualified  facilities  which  are  part  of  the  same  project 
and  which  are  placed  in  service  during  the  same  calendar  year  may  be  treated  as  a single  facility 
placed  in  service  at  either  the  mid-point  of  such  year  or  the  first  day  of  the  following  calendar 
year. 

Special  rules  apply  for  the  first  and  last  year  of  a facility’s  10-year  credit  period  to 
allocate  the  limitation  across  a taxpayer's  taxable  years.  In  addition,  if  a facility’s  production  is 
less  than  the  limitation  amount  for  any  taxable  year,  the  limitation  with  respect  to  such  facility 
for  the  next  taxable  year  is  increased  by  the  amount  of  the  unused  limitation.  Similarly,  if  the 
electricity  production  credit  exceeds  the  limitation  amount  for  any  taxable  year,  but  falls  under 
the  limit  the  following  year,  the  credit  for  the  following  taxable  year  is  increased,  up  to  that 
year's  limitation  amount,  by  the  amount  of  such  excess,  but  not  beyond  the  facility’s  10-year 
credit  eligibility  period. 

( larification  of  the  definition  of  trash  combustion  facility 

1 he  provision  modifies  the  definition  ol  qualified  trash  combustion  facility  to  permit 
facilities  that  u.se  municipal  solid  wa.ste  as  part  of  an  electricity  generation  process  to  qualify  for 
the  electricity  production  credit,  whether  or  not  such  facilities  utilize  a process  that  involves 
burning  the  waste. 


Modification  of  the  definitions  of  open-loop  biomass  facility  and  closed-loop  biomass 
facility  to  include  new  units  added  to  cxi.sting  qualified  facilities 


I he  definitions  of  qualified  open-loop  biomass  facility  and  qualified  closed-loop  biomass 
facility  are  modified  to  include  new  power  generation  units  placed  in  service  at  existing  qualified 
facilities,  but  only  to  the  extent  of  the  increased  amount  of  electricity  produced  at  such  facilities 
b\  rea.son  of  such  new  units. 
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The  provision  modifies  the  definition  of  nonhydroelectric  dam  for  purposes  of  qualified 
hydropower  production.  Under  the  new  definition,  the  nonhydroelectric  dam  must  have  been 
operated  tor  tlood  control,  navigation,  or  water  supply  purposes. 


The  provision  replaces  the  requirement  that  the  project  not  enlarge  the  diversion  structure 
or  bypass  channel,  or  impound  additional  water  ffom  the  natural  stream  channel,  with  a 
requirement  that  the  project  be  operated  so  that  the  water  surface  elevation  at  any  given  location 
and  fime  be  the  same  as  would  occur  in  absence  of  the  project,  subject  to  any  license 
requirements  aimed  at  improving  the  environmental  quality  of  the  affected  waterway. 


m u hydroelectric  project  installed  on  the  nonhydroelectric  dam  must  still  be  licensed  by 
the  Federal  Energy  Regulatory  Commission  and  meet  all  other  applicable  environmental 
licensing,  and  regulatory  requirements,  including  applicable  fish  passage  requirements 


Effective  Date 

extension  of  the  electricity  production  credit  is  effective  for  facilities  originallv 
placed  in  service  after  2008.  The  addition  of  marine  and  hydrokinetic  renewable  energy  as  a 
qualified  energy  resource  is  effective  for  electricity  produced  at  qualified  facilities  and  sold  after 
the  date  of  enactment  m taxable  years  ending  after  such  date.  The  repeal  of  the  credit  phaseout 
adjustment  is  effective  for  taxable  years  ending  after  2008.  The  limitation  based  on  investment 
IS  ettective  for  facilities  originally  placed  in  service  after  2009.  The  clarification  of  the 
definition  of  trash  combustion  facility  is  effective  for  electricity  produced  and  sold  after  the  date 
o enactment.  The  modifications  to  the  definitions  of  open-loop  biomass  facility,  closed-loop 
biomass  facility,  and  nonhydroelectric  dam  are  effective  for  property  placed  in  service  after  the 


2.  Extension  and  modification  of  energy  credit  (sec.  103  of  the  bill  and  sec.  48  of  the  Code) 

Present  Law 

In  general 

A nonrefundable,  10-percent  business  energy  credit^  is  allowed  for  the  cost  of  new 
property  that  is  equipment  that  either  (1)  uses  solar  energy  to  generate  electricity,  to  heat  or  cool 
a structure,  or  to  provide  solar  process  heat,  or  (2)  is  used  to  produce,  distribute,  or  use  energy 
derived  from  a geothermal  deposit,  but  only,  in  the  case  of  electricity  generated  by  geothermal 
power,  up  to  the  electric  transmission  stage.  Property  used  to  generate  energy  for  the  purposes  of 
heating  a swimming  pool  is  not  eligible  solar  energy  property. 


^ Sec.  48. 
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1 he  energy  credit  is  a component  ot  the  general  business  credit  and  as  such  is  subject  to 
the  alternative  minimum  tax.  An  unused  general  business  credit  generally  may  be  carried  back 
one  year  and  carried  forward  20  years.* *^  The  taxpayer’s  basis  in  the  property  is  reduced  by  one- 
half  of  the  amount  of  the  credit  claimed.  For  projects  whose  construction  time  is  expected  to 
equal  or  exceed  two  years,  the  credit  may  be  claimed  as  progress  expenditures  are  made  on  the 
project,  rather  than  during  the  year  the  property  is  placed  in  service.  Similarly,  the  credit  only 
applies  to  expenditures  made  after  the  effective  date  of  the  provision. 


in  general,  property  that  is  public  utility  property  is  not  eligible  for  the  credit.^  Public 
utilitN’  propertv  is  propertv  that  is  used  predominantly  in  the  trade  or  business  of  the  tumishing  or 
sale  of  ( 1 ) electrical  energy,  water,  or  sewage  disposal  services,  (2)  gas  through  a local 
distribution  system,  or  (3)  telephone  service,  domestic  telegraph  services,  or  other 
communication  services  (other  than  international  telegraph  services),  if  the  rates  tor  such 
furnishing  or  sale  have  been  established  or  approved  by  a State  or  political  subdivision  thereot, 
by  an  agency  or  instrumentality  of  the  United  States,  or  by  a public  service  or  public  utility 
commission.  This  rule  is  waived  in  the  case  of  telecommunication  companies’  purchases  of  fuel 
cell  and  microturbine  property. 


Snecial  rules  for  .solar  energy  property 

fhe  credit  for  solar  energy  property  is  increased  to  30  percent  in  the  case  of  periods  after 
December  31, 2005  and  prior  to  January  1, 2009.  Additionally,  equipment  that  uses  fiber-optic 
distributed  sunlight  to  illuminate  the  inside  of  a structure  is  solar  energy  property  eligible  for  the 
30-percent  credit. 

Fuel  cclfs  and  microturbines 


The  business  energy  credit  also  applies  for  the  purchase  of  qualified  fuel  cell  power 
plants,  but  only  for  periods  after  December  31, 2005  and  prior  to  January  1,  2009.  The  credit 
rate  is  30  percent. 

A qualified  fuel  cell  power  plant  is  an  integrated  system  composed  of  a fuel  cell  stack 
a.ssembly  and  a.ssociated  balance  of  plant  components  that  (1)  converts  a fuel  into  electricity 
using  electrochemical  means,  and  (2)  has  an  electricity-only  generation  efficiency  of  greater  than 
30  percent  and  a capacity  of  at  least  on-hall  kilowatt,  fhe  credit  may  not  exceed  $500  for  each 
0.5  kilowatt  of  capacity. 

1 he  business  energy  credit  also  applies  for  the  purchase  of  qualifying  stationary 
microturbine  power  plants,  but  only  for  periods  after  December  3 1 , 2005  and  prior  to  January  1, 
2009.  1 he  credit  is  limited  to  the  lesser  of  1 0 percent  ol  the  basis  of  the  property  or  $200  for 
each  kilowatt  of  capacity. 


Sec.  38(h)(1). 

* Sec.  39. 
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A qualified  stationary  microturbine  power  plant  is  an  integrated  system  comprised  of  a 
gas  turbme  engine,  a combustor,  a recuperator  or  regenerator,  a generator  or  alternator  and 
associated  balance  of  plant  components  that  converts  a fuel  into  electricity  and  thernial  energy, 
uch  system  also  includes  all  secondary  components  located  between  the  existing  infrastructure 
or  fuel  delivery  and  the  existing  infrastructure  for  power  distribution,  including  equipment  and 
controls  for  meeting  relevant  power  standards,  such  as  voltage,  frequency  and  power  factors 
Such  system  must  have  an  electricity-only  generation  efficiency  of  not  less  that  26  percent  at 
n emational  Standard  Organization  conditions  and  a capacity  of  less  than  2,000  kilowatts. 


Additionally,  for  purposes  of  the  fuel  cell  and  microturbine  credits,  and  only  in  the  case 
of  telecommunications  companies,  the  general  present-law  section  48  restriction  that  would 

otherwise  prohibit  telecommunication  companies  from  claiming  the  new  credit  due  to  their  status 
as  public  utilities  is  waived. 


Explanation  of  Provision 

The  provision  extends  the  otherwise  expiring  credits  and  credit  rates  for  eight  years 
through  December  3 1 , 20 1 6.  The  provision  raises  the  $500  per  half  kilowatt  of  capacity  credit 
cap  with  respect  to  fuel  cells  to  $1500  per  half  kilowatt  of  capacity.  Also,  the  restrictions  on 
public  utility  property  being  eligible  for  the  credit  are  repealed.  The  provision  makes  the  energy 
credit  allowable  against  the  alternative  minimum  tax. 

The  provision  makes  combined  heat  and  power  (“CHP”)  property  eligible  for  the  10- 
percent  energy  credit  through  December  3 1,  2016. 

CHP  property  is  property:  (1)  that  uses  the  same  energy  source  for  the  simultaneous  or 
sequential  generation  of  electrical  power,  mechanical  shaft  power,  or  both,  in  combination  with 
the  generation  of  steam  or  other  forms  of  useful  thermal  energy  (including  heating  and  cooling 
applications);  (2)  that  has  an  electrical  capacity  of  not  more  than  50  megawatts  or  a mechanical 
energy  capacity  of  no  more  than  67,000  horsepower  or  an  equivalent  combination  of  electrical 
and  mechanical  energy  capacities;  (3)  that  produces  at  least  20  percent  of  its  total  useful  energy 
m the  form  of  thermal  energy  that  is  not  used  to  produce  electrical  or  mechanical  power  and 
produces  at  least  20  percent  of  its  total  useful  energy  in  the  form  of  electrical  or  mechanical 
power  (or  a combination  thereoO;  and  (4)  the  energy  efficiency  percentage  of  which  exceeds  60 
percent.  LHP  property  does  not  include  property  used  to  transport  the  energy  source  to  the 
generating  faeility  or  to  distribute  energy  produced  by  the  facility. 

The  otherwise  allowable  eredit  with  respect  to  CHP  property  is  reduced  to  the  extent  the 
property  has  an  electrical  capacity  or  mechanical  capacity  in  excess  of  any  applicable  limits. 

roperty  m excess  of  the  applicable  limit  (15  megawatts  or  a mechanical  energy  capacity  of 
more  than  20,000  horsepower  or  an  equivalent  combination  of  electrical  and  mechanical  energy 
capacities)  IS  permitted  to  claim  a fraction  of  the  otherwise  allowable  credit.  The  fraction  is  equal 
to  the  applicable  limit  divided  by  the  capacity  of  the  property.  For  example,  a 45  megawatt 
property  would  be  eligible  to  claim  15/45ths,  or  one  third,  of  the  otherwise  allowable  credit. 

Again,  no  credit  is  allowed  if  the  property  exceeds  the  50  megawatt  or  67,000  horsepower 
limitations  described  above. 
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Additionally  the  provision  provides  that  systems  whose  luel  source  is  at  least  90  percent 
open-loop  biomass'a'nd  that  would  quality  for  the  credit  but  for  the  failure  to  meet  the  efficiency 
standard  are  eligible  for  a credit  that  is  reduced  in  proportion  to  the  degree  to  which  the  system 
fails  to  meet  the  efficiency  standard.  For  example,  a system  that  would  otherwise  be  required  to 
meet  the  60-percent  efficiency  standard,  but  which  only  achieves  30-percent  efficiency,  would  be 
permitted  a credit  equal  to  one-hall  ol  the  otherwise  allowable  credit  (i.e.,  a 5-percent  credit). 

Effective  Date 


I he  provision  is  generally  effective  on  the  date  ot  enactment. 

I he  provision  relating  to  combined  heat  and  power  property  applies  to  periods  alter  the 
date  of  enactment,  in  taxable  years  ending  after  such  date,  under  rules  similar  to  the  rules  of 
section  48(m)  of  the  Code  (as  in  effect  on  the  day  before  the  enactment  of  the  Revenue 
Reconciliation  Act  of  1990). 

I he  provision  relating  to  the  restrictions  on  public  utility  property  applies  to  periods  after 
Februar\  1 3.  2008,  in  taxable  years  ending  after  such  date,  under  rules  similar  to  the  rules  of 
section  48(m)  of  the  Code  (as  in  effect  on  the  day  before  the  enactment  of  the  Revenue 
Reconciliation  Act  of  1990). 

The  allowance  of  the  credit  against  the  alternative  minimum  tax  is  effective  for  credits 
determined  in  taxable  years  beginning  after  the  date  of  enactment. 

3.  Credit  for  residential  energv  efficient  property  (sec.  104  of  the  bill  and  sec.  25D  of  the 
(ode) 


Present  Law 


Code  section  251)  provides  a personal  tax  credit  for  the  purchase  of  qualified  solar 
electric  property  and  qualified  solar  water  heating  property  that  is  used  exclusively  for  purposes 
other  than  heating  swimming  pools  and  hot  tubs.  The  credit  is  equal  to  30  percent  of  qualifying 
expenditures,  w ith  a maximum  credit  for  each  of  these  systems  of  property  of  $2,000.  Section 
251)  also  provides  a 30  percent  credit  for  the  purchase  of  qualified  fuel  cell  power  plants.  The 
credit  for  any  fuel  cell  may  not  exceed  $500  for  each  0.5  kilowatt  of  capacity. 


(Qualifying  solar  water  heating  property  means  an  expenditure  for  property  to  heat  water 
for  use  in  a dwelling  unit  located  in  the  United  States  and  used  as  a residence  if  at  least  half  of 
the  energy  used  by  such  property  tor  such  purpose  is  derived  from  the  sun.  Qualified  solar 


electric  property  is  property  that  u.ses  solar  energy  to  generate  electricity  for  use  in  a dwelling 
unit.  .'\  qualified  fuel  cell  power  plant  is  an  integrated  system  comprised  of  a fuel  cell  stack 
asscmbls  and  associated  balance  of  plant  components  that  ( 1 ) converts  a fuel  into  electricity 
using  electrochemical  means.  (2)  has  an  electricity-only  generation  efficiency  of  greater  than  30 
percent.  1 he  qualified  fuel  cell  power  plant  must  be  installed  on  or  in  connection  with  a dwelling 
unit  liK'ated  in  the  United  States  and  used  by  the  taxpayer  as  a principal  residence. 
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The  credit  is  nonrefundable,  and  the  depreciable  basis  of  the  property  is  reduced  by  the 
amount  of  the  credit.  Expenditures  for  labor  costs  allocable  to  onsite  preparation,  assembly,  or 
original  installation  of  property  eligible  for  the  credit  are  eligible  expenditures. 

Certain  equipment  safety  requirements  need  to  be  met  to  qualify  for  the  credit.  Special 
^ of  jointly  owned  property,  condominiums,  and  tenant- 

stockholders  m cooperative  housing  corporations.  If  less  than  80  percent  of  the  property  is  used 

or  nonbusmess  purposes,  only  that  portion  of  expenditures  that  is  used  for  nonbusiness  purposes 
IS  taken  into  account.  ^ ^ 


The  credit  applies  to  property  placed  in  service  prior  to  January  1 , 2009. 

Explanation  of  Provision 

fu  provision  extends  the  credit  for  eight  years  (through  December  3 1 , 20 1 6)  and  allows 

he  credit  to  be  claimed  against  the  alternative  minimum  tax.  Additionally,  the  credit  cap 
(currently  $2,000)  for  solar  electric  property  is  eliminated. 


The  provision  provides  a new  30  percent  credit  for  qualified  small  wind  energy  propertv 
expenses  made  by  the  taxpayer  during  the  taxable  year.  The  credit  is  limited  to  $500  with 
respect  to  each  half  kilowatt  of  capacity,  not  to  exceed  $4,000.  The  credit  for  qualified  small 
wind  energy  property  is  allowed  for  expenditures  after  December  31,  2007,  for  property  placed 

m service  poor  to  January  1,  2017.  f j f 

Qualified  small  wind  energy  property  expenditures  are  expenditures  for  property  that 
uses  a wind  turbine  to  generate  electricity  for  use  in  a dwelling  unit  located  in  the  U.S.  and  used 
as  a residence  by  the  taxpayer. 

The  provision  also  provides  a 30  percent  credit  for  qualified  geotheimal  heat  pump 
property  expenditures,  not  to  exceed  $2,000.  The  term  “qualified  geothermal  heat  pump 
property  expenditure”  means  an  expenditure  for  qualified  geothermal  heat  pump  property 
installed  on  or  in  connection  with  a dwelling  unit  located  in  the  United  States  and  used  as  a 
residence  by  the  taxpayer.  Qualified  geothermal  heat  pump  property  means  any  equipment  which 
(1 ) uses  the  ground  or  ground  water  as  a thermal  energy  source  to  heat  the  dwelling  unit  or  as  a 
thermal  energy  sink  to  cool  such  dwelling  unit,  and  (2)  meets  the  requirements  of  the  Energy 
tar  program  which  are  in  effect  at  the  time  that  the  expenditure  for  such  equipment  is  made  The 

Z geothermal  heat  pump  property  is  allowed  for  expenditures  after  December 

31,  2007,  for  property  placed  in  service  prior  to  January  1,  2017. 

Effective  Date 


Generally,  the  provision  is  effective  for  taxable  years  beginning  after  December  3 1 2007 
tor  property  placed  in  service  prior  to  January  1,  2017.  The  removal  of  the  solar  electric  credit 
cap  IS  effective  for  property  placed  in  service  after  the  date  of  enactment. 
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4.  Special  rule  to  implement  FERC  and  State 
hill  and  see.  451  (i)  of  the  C ode) 


electric  restructuring  policy  (sec. 


105  of  the 


Present  Law 


(ienerally,  a taxpayer  selling  properly  recognizes  gain  to  the  extent  the  sales  price  (and  ^ 
any  other  consideration  received)  exceeds  the  seller's  basis  in  the  property.  I he  recognized  gain 
is  subject  to  current  income  tax  unless  the  gain  is  deferred  or  not  recognized  under  a special  tax 

provision. 

One  such  special  tax  provision  permits  taxpayers  to  elect  to  recognize  gain  from 
qualifying  electric  transmission  transactions  ratably  over  an  eight-year  period  beginning  in  the 
year  of  sale  if  the  amount  realized  from  such  sale  is  used  to  purchase  exempt  utility  property 
within  the  applicable  period‘s  (the  ‘‘reinvestment  property”).  If  the  amount  realized  exceeds  the 
amount  used  to  purchase  reinvestment  property,  any  realized  gain  is  recognized  to  the  extent  of 
such  excess  in  the  year  of  the  qualifying  electric  transmission  transaction. 


A qualifving  electric  transmission  transaction  is  the  sale  or  other  disposition  ot  property 
u.sed  by  the  taxpayer  in  the  trade  or  business  of  providing  electric  transmission  services,  or  an 
ownership  interest  in  such  an  entity,  to  an  independent  transmission  company  prior  to  January  1, 
2008.  In  general,  an  independent  transmission  company  is  defined  as:  ( 1 ) an  independent 
transmission  provider'^  approved  by  the  FERC;  (2)  a person  (i)  who  the  FERC  determines  under 
section  203  of  the  Federal  Power  Act  (or  by  declaratory  order)  is  not  a “market  participanf'  and 
(ii)  whose  transmission  facilities  are  placed  under  the  operational  control  of  a FERC-approved 
independent  transmission  provider  before  the  close  of  the  period  specified  in  such  authorization, 
but  not  later  than  December  3 1 , 2007;  or  (3)  in  the  case  of  facilities  subject  to  the  jurisdiction  of 
the  Public  Utility  Commission  of  Texas,  (i)  a person  which  is  approved  by  that  Commission  as 
consistent  with  I'exas  State  law  regarding  an  independent  transmission  organization,  or  (ii)  a 
political  subdivision,  or  affiliate  thereof,  whose  transmission  facilities  are  under  the  operational 
control  of  an  organization  described  in  (i). 


Exempt  utility  property  is  defined  as:  ( 1 ) property  used  in  the  trade  or  business  of 
generating,  transmitting,  distributing,  or  selling  electricity  or  producing,  transmitting, 
distributing,  or  selling  natural  gas,  or  (2)  slock  in  a controlled  corporation  whose  principal  trade 
or  business  consists  of  the  activities  described  in  ( 1 ). 

It  a taxpayer  is  a member  ol  an  atlilialed  group  of  corporations  filing  a consolidated 
return,  the  rein\  estment  property  may  be  purchased  by  any  member  of  the  affiliated  group  (in 
lieu  of  the  taxpayer). 


The  applicable  period  tor  a taxpayer  to  reinvest  the  proceeds  is  four  years  after  the  close  of  the 
taxable  year  in  which  the  qualifying  electric  transmission  transaction  occurs. 

I or  example,  a regional  transmission  organization,  an  independent  system  operator,  or  an 
independent  transmission  company . 
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Explanation  of  Provision 


Hi.nn.i.If  treatment  under  the  present-law  deferral  provision  to  sales  or 

dispositions  by  a qualified  electric  utility  prior  to  January  1,  2010.  A qualified  electric  utility  is 
defined  as  an  electne  utility,  which  as  of  the  date  of  the  qualifying  electric  transmission 
transac  lon,  is  vertically  integrated  in  that  it  is  both  (1)  a transmitting  utility  (as  defined  in  the 
ederal  Power  Act)  with  respect  to  the  transmission  facilities  to  which  the  election  applies  and 
(2)  an  electnc  utility  (as  defined  in  the  Federal  Power  Act).*^  ^ 

The  definition  of  an  independent  transmission  company  is  modified  for  taxpayers  whose 
ransmission  facilities  are  placed  under  the  operational  control  of  a FERC-approved  independent 
ransmission  provider,  which  under  the  provision  must  take  place  no  later  than  four  years  after 
the  close  of  the  taxable  year  in  which  the  transaction  occurs. 

• 1 also  changes  the  definition  of  exempt  utility  property  to  exclude  property 

that  IS  located  outside  the  United  States.  y y y 


Effective  Date 

, extension  provision  applies  to  transactions  after  December  3 1 , 2007.  The  change  in 
the  definition  of  an  independent  transmission  company  is  effective  as  if  included  in  section  909 
of  the  Wncan  Jobs  Creation  Act  of  2004.  The  exclusion  for  property  located  outside  the 
United  States  applies  to  transactions  after  the  date  of  enactment. 

TsA  of  th^"c  advanced  coal  project  credit  (sec.  Ill  of  the  bill  and 


Present  Law 

An  investment  tax  credit  is  available  for  power  generation  projects  that  use  integrated 
gasyication  combined  cycle  (“IGCC”)  or  other  advanced  coal-based  electricity  generation 
technologies.  The  credit  amount  is  20  percent  for  investments  in  qualifying  IGCC  projects  and 

1 5 percent  for  investments  in  qualifying  projects  that  use  other  advanced  coal-based  electricity 
generation  teehnologies.  ^ 

To  qualify,  an  advanced  coal  project  must  be  loeated  in  the  United  States  and  use  an 
advaneed  coal-based  generation  teehnology  to  power  a new  eleetric  generation  unit  or  to  retrofit 


Sec.  3(23),  16  U.S.C.  796,  defines  “transmitting  utility”  as  any  electric  utility,  qualifying 
cogeneration  facility,  qualifying  small  power  production  facility,  or  Federal  power  marketing  agency 

which  owns  or  operates  electric  power  transmission  facilities  which  are  used  for  the  sale  of  electric 
energy  at  wholesale. 

1 2 

Sec.  3(22),  16  U.S.C.  796,  defines  “electric  utility”  as  any  person  or  State  agency  (including 
any  municipality)  which  sells  electric  energy;  such  term  includes  the  Tennessee  Valley  Authority,  but^ 
does  not  include  any  Federal  power  marketing  agency. 
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or  rcpower  an  existing  unit.  Generally,  an  electric  generation  unit  using  an  advanced  coal-based 
technologv  mu.st  be  designed  to  achieve  a 99  percent  reduction  in  sulfur  dioxide  and  a 90  percent 
reduction  in  mercun-,  as  well  as  to  limit  emissions  of  nitrous  oxide  and  particulate  matter. 


The  fuel  input  for  a qualifying  project,  when  completed,  must  use  at  least  75  percent  coal. 
The  project,  consisting  of  one  or  more  electric  generation  units  at  one  site,  must  have  a 
nameplate  generating  capacity  of  at  least  400  megawatts,  and  the  taxpayer  must  provide  evidence 
that  a majority  of  the  output  of  the  project  is  reasonably  expected  to  be  acquired  or  utilized. 


Credits  are  available  only  for  projects  certified  by  the  Secretary  of  Treasury',  in 
consultation  with  the  Secretary  of  Energy.  Certifications  are  issued  using  a competitive  bidding 
process.  The  Secretar>'  of  Treasury-  must  establish  a certification  program  no  later  than  1 80  days 
after  August  8,  2005.'^  and  each  project  application  must  be  submitted  during  the  three-year 
period  beginning  on  the  date  such  certification  program  is  established.  An  applicant  tor 
certification  has  two  years  from  the  date  the  Secretary  accepts  the  application  to  provide  the 
Secretaiy-  with  evidence  that  the  requirements  for  certification  have  been  met.  Upon 
certification,  the  applicant  has  five  years  from  the  date  ot  issuance  ot  the  certification  to  place 
the  project  in  .service. 


fhe  Secretaiy  of  freasuiy'  may  allocate  $800  million  ot  credits  to  IGCC  projects  and 
$500  million  to  projects  using  other  advanced  coal-ba.sed  electricity  generation  technologies. 
Qualified  projects  must  be  economically  feasible  and  use  the  appropriate  clean  coal  technologies. 
With  respect  to  IGCC  projects,  credit-eligible  investments  include  only  investments  in  property 
associated  with  the  gasification  of  coal,  including  any  coal  handling  and  gas  separation 
equipment.  Thus,  investments  in  equipment  that  could  operate  by  drawing  fuel  directly  from  a 
natural  gas  pipeline  do  not  qualify  for  the  credit. 


In  determining  which  projects  to  certify  that  use  IGCC  technology,  the  Secretary  must 
allocate  power  generation  capacity  in  relatively  equal  amounts  to  projects  that  use  bituminous 
coal,  subbituminous  coal,  and  lignite  as  primary  feedstock.  In  addition,  the  Secretaiy'  must  give 
high  priority  to  projects  which  include  greenhouse  gas  capture  capability,  increased  by-product 
utili/ntion.  and  other  benefits. 


l or  advanced  coal  project  certification  applications  submitted  after  October  2,  2006,  an 
electric  generation  unit  using  advanced  coal-ba.sed  generation  technology  designed  to  use  subbituminous 
coal  can  meet  the  performance  requirement  relating  to  the  removal  of  sulfur  dioxide  if  it  is  designed  either 
to  remove  99  percent  of  the  sulfur  dioxide  or  to  achieve  an  emission  limit  of  0.04  pounds  of  sulfur 
dioxide  per  million  [British  thermal  units  on  a 30-day  average. 

1 he  Secretary  issued  guidance  establishing  the  certification  program  on  Februarv  21  2006 
(IRS  Notice  2006-24).  ' ’ 
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.Explanation  of  Provision 


• , ‘"“eases  to  30  percent  the  credit  rate  for  IGCC  and  other  advanced  coal 

projects  In  addition,  the  provision  permits  the  Secretary  to  allocate  an  additional  $950  million 
or  credits  to  qualifying  projects. 


The  provision  modifies  the  definition  ofqualifying  projects  to  require  that  projects 

include  equipment  which  separates  and  sequesters  at  least  65  percent  of  the  project’s  total  carbon 
dioxide  emissions.  This  percentage  increases  to  70  percent  if  the  credits  are  later  reallocated  by 
e Secret^.  The  Secretary  is  required  to  recapture  the  benefit  of  any  allocated  credit  if  a 
project  fails  to  attain  or  maintain  these  carbon  dioxide  separation  and  sequestration  requirements. 


In  selecting  projects,  the  provision  requires  the  Secretary  to  give  high  priority  to 
applicants  who  have  a research  partnership  with  an  eligible  educational  institution.  In  addition 
the  Secretary  must  give  the  highest  priority  to  projects  with  the  greatest  separation  and 
sequestration  percentage  of  total  carbon  dioxide  emissions.  The  provision  also  requires  that  the 

Secretary  disclose  which  projects  receive  credit  allocations,  including  the  identity  of  the  taxpayer 
and  the  amount  of  the  credit  awarded.  ^ ^ 


Effective  Date 

The  provision  authorizing  the  Secretary  to  allocate  additional  credits  is  effective  on  the 
date  of  enactment.  The  increased  credit  rate  along  with  the  carbon  dioxide  sequestration  and 
other  rules  are  effective  with  respect  to  these  additional  credit  allocations. 

6.  Expansion  and  modification  of  the  coal  gasification  investment  credit  (sec.  112  of  the  bill 
and  sec.  48B  of  the  Code) 


Present  Law 

A 20  percent  investment  tax  credit  is  available  for  investments  in  certain  qualifying  coal 
gasification  projects.  Only  property  which  is  part  of  a qualifying  gasification  project  and 
necessary  for  the  gasification  technology  of  such  project  is  eligible  for  the  gasification  credit. 

Qualified  gasification  projects  convert  coal,  petroleum  residue,  biomass,  or  other 
materials  recovered  for  their  energy  or  feedstock  value  into  a synthesis  gas  composed  primarily 
of  carbon  monoxide  and  hydrogen  for  direct  use  or  subsequent  chemical  or  physical  conversion 
Qualified  projects  must  be  earned  out  by  an  eligible  entity,  defined  as  any  person  whose 
application  for  certification  is  principally  intended  for  use  in  a domestic  project  which  employs 
omestic  gasification  applications  related  to  (I)  chemicals,  (2)  fertilizers,  (3)  glass,  (4)  steel  (5) 

petroleum  residues,  (6)  forest  products,  and  (7)  agriculture,  including  feedlots  and  dairy 
operations. 

Credits  are  available  only  for  projects  certified  by  the  Secretary  of  Treasury,  in 
consultation  \vith  the  Secretary  of  Energy.  Certifications  are  issued  using  a competitive  bidding 
process.  The  Secretary  of  Treasury  must  establish  a certification  program  no  later  than  1 80  days 
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■iftcr  August  8 and  each  project  application  must  be  submitted  during  the  3-year  period 

beeinning  on  the  date  such  certification  program  is  established.  The  Secretary  of  Treasury  may 
not  allocate  more  than  $350  million  in  credits.  In  addition,  the  Secretary  may  certify  a maximum 
of  $650  million  in  qualified  investment  as  eligible  for  credit  with  respect  to  any  single  project. 


Explanation  of  Provision 

The  provision  expands  and  modifies  the  coal  gasification  investment  credit.  The 
pro\  ision  increases  gasification  project  credit  rate  to  30  percent  and  permits  the  Secretary'  to 
allocate  an  additional  $150  million  of  credits  to  qualified  projects  that  separate  and  sequester  at 
least  75  percent  of  total  carbon  dioxide  emissions.  The  Secretary  is  required  to  recapmre  the 
benefit  of  any  allocated  credit  if  a project  fails  to  attain  or  maintain  these  carbon  dioxide 
separation  and  sequestration  requirements. 

In  selecting  projects,  the  provision  requires  the  Secretary  to  give  high  priority  to 
applicants  who  have  a research  partnership  with  an  eligible  educational  institution.  In  addition, 
the  Secretaiy-  must  give  the  highest  priority  to  projects  with  the  greatest  separation  and 
sequestration  percentage  of  total  carbon  dioxide  emissions.  The  provision  also  requires  that  the 
Secretaiy  disclose  which  projects  receive  credit  allocations,  including  the  identity  of  the  taxpayer 
and  the  amount  of  the  credit  awarded. 


Effective  Date 


1 he  provision  authorizing  the  Secretary  to  allocate  additional  credits  is  effective  on  the 
date  ol' enactment,  fhe  increased  credit  rate  along  with  the  carbon  dioxide  sequestration  and 
other  rules  are  effective  with  respect  to  these  additional  credit  allocations. 

7.  Extend  excise  tax  on  coal  at  current  rates  (sec.  113  of  the  bill  and  sec.  4121  of  the  Code) 

Present  Law 


A $1.10  per  ton  excise  tax  is  imposed  on  coal  sold  by  the  producer  from  underground 
mines  in  the  United  States.  The  rate  is  55  cents  per  ton  on  coal  sold  by  the  producer  from 
surface  mining  operations.  In  either  case,  the  tax  cannot  exceed  4.4  percent  of  the  coal 
producer's  selling  price.  No  tax  is  imposed  on  lignite. 


to  finance  benefits  under  the  federal  Black  Tung  Benefits  Act.  Currently,  the  Black  Lung 
Disability  1 rust  fund  is  in  a deficit  position  because  previous  spending  was  financed  with 
interest-bearing  advances  from  the  General  f und. 


I he  coal  excise  tax  rates  are  scheduled  to  decline  to  50  cents  per  ton  for  underground- 
mined  coal  and  25  cents  per  ton  tor  surlace-mined  coal  (and  the  cap  is  scheduled  to  decline  to 
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I he  Secretary  issued  guidance  establishing  the  certification  program  on  February  2 1 , 2006 


(IRS  Notice  2006-25). 
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two  percent  of  the  selling  price)  for  sales  after  January  1 , 2014,  or  after  any  earlier  January  1 on 
which  there  is  no  balance  of  repayable  advances  from  the  Black  Lung  Disability  Trust  Fund  to 
the  (jeneral  Fund  and  no  unpaid  interest  on  such  advances. 

Explanation  of  Provision 

T'  n • j provision  retains  the  excise  tax  on  coal  at  the  current  rates  until  the  earlier  of  the 
following  dates:  ( 1 ) January  1,  2019,  and  (2)  the  day  after  the  first  December  3 1 after  2007  on 
which  the  Black  Lung  Disability  Trust  Fund  has  repaid,  with  interest,  all  amounts  borrowed  from 
the  General  Fund.  On  and  after  that  date,  the  reduced  rates  of  $.50  per  ton  for  coal  from 
underground  mines  and  $.25  per  ton  for  coal  from  surface  mines  will  apply  and  the  tax  per  ton  of 
coal  will  be  capped  at  two  percent  of  the  amount  for  which  it  is  sold  by  the  producer. 

Effective  Date 

The  provision  is  effective  on  the  date  of  enactment. 

8.  Temporary  procedures  for  excise  tax  refunds  on  exported  coal  (sec.  114  of  the  bill) 

Present  Law 


In  general 

^Excise  tax  is  imposed  on  coal,  except  lignite,  produced  from  mines  located  in  the  United 
States.  The  producer  of  the  coal  is  liable  for  paying  the  tax  to  the  IRS.  Producers  generally 
recover  the  tax  from  their  purchasers. 

The  Export  Clause  of  the  U.  S.  Constitution  provides  that  “no  Tax  or  Duty  shall  be  laid  on 
Artmles  exported  from  any  State.”  Courts  have  determined  that  the  Export  Clause  applies  to 
excise  tax  on  exported  coal,  and  therefore  such  taxes  are  subject  to  a claim  for  refund.'*^  The 

Supreme  Court  has  ruled  that  taxpayers  seeking  a refund  of  such  taxes  must  proceed  under  the 
rules  of  the  Internal  Revenue  Code.  ^ 


u u relevant  period,  the  rate  of  tax  on  coal  from  underground  mines 

has  been  $ 1 . 1 0 per  ton  and  the  rate  of  tax  on  coal  from  surface  mines  has  been  $0.55  per  ton.  These  rates 
are  subject  to  a limitation  of  4.4  percent  of  the  producer’s  sale  price.  Sec.  4121(b). 

’’  U.S.  Const.,  art.  1,  sec.  9,  cl.  5. 

1 8 

See  Ranger  Fuel  Corp.  v.  United  States,  33  F.  Supp.  2d  466  (E.D.  Va.  1998).  The  IRS 
subsequently  provided  guidance  regarding  how  taxpayers  may  assure  that  exported  coal  would  not  be 
subject  to  excise  tax.  Notice  2000-28,  2000- 1 C.B.  1116. 

United  States  v.  Clintwood  Elkhorn  Mining  Co.,  128  S.  Ct.  1511  (April  15,  2008).  Prior  to  the 
Supreme  Court  s decision,  some  courts  had  allowed  taxpayers  to  bring  claims  under  the  Tucker  Act.  28 
U.S.C.  sec.  1491(a),  which  confers  jurisdiction  upon  the  Court  of  Federal  Claims  “to  render  judgment 
upon  any  claim  against  the  United  States  founded  either  upon  the  Constitution,  or  any  Act  of  Congress  or 
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V 


C laims  under  the  C ode 

In  order  to  obtain  a refund  of  taxes  on  exported  coal,  a claimant  must  satisfy  the 
following  requirements  ot  the  Code  and  case  law: 

1 A claim  for  refund  must  be  filed  within  three  years  from  the  time  the  return  was  filed, 
or  within  two  years  from  the  time  the  tax  was  paid,  whichever  period  expires  later; 

2.  fhe  person  must  establish  that  the  goods  were  in  the  stream  of  export  when  the  excise 
tax  was  imposed;^' 

3.  The  claimant  must  establish  that  it  has  borne  the  tax.  More  specifically,  the  claimant 

must  establish  that  the  tax  was  neither  included  in  the  price  of  the  article  nor  collected 

from  the  purchaser  (or  if  so,  that  the  claimant  has  repaid  the  amount  of  tax  to  the 

ultimate  purchaser),  that  the  claimant  has  repaid  or  agreed  to  repay  the  tax  to  the 

ultimate  vendor  or  has  obtained  the  written  consent  of  such  ultimate  vendor  to  the 

allowance  of  the  claim,  or  that  the  claimant  has  filed  the  written  consent  of  the 
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ultimate  purchaser  to  the  allowance  of  the  claim; 

4.  In  the  case  of  an  exporter  or  shipper  of  an  article  exported  to  a foreign  country  or 
shipped  to  a possession,  the  amount  of  tax  may  be  refunded  to  the  exporter  or  shipper 
if  the  person  who  paid  the  tax  waives  its  claim  to  such  amount;^^  and 

5.  A civil  action  for  refund  must  not  be  begun  before  the  expiration  of  six  months  from 
the  date  of  filing  the  claim  (unless  the  claim  has  been  disallowed  during  that  time),  nor 
after  the  expiration  of  two  years  from  the  date  of  mailing  the  notice  of  claim 

24 

disallowance. 


any  regulation  of  an  executive  department  ....”  Lower  courts  had  held  that  such  a Tucker  Act  claim  was 
subject  to  the  I ucker  Act's  six-year  statute  of  limitations  and  was  not  subject  to  the  requirements  of  the 
Cixle.  I enture  Coal  Sales  Co.  v.  U.S.,  93  Af  FR  2d  2004-2495  (Fed.  Cir.  2004);  Cyprus  Amax  Coal  Co. 

V.  C/.  .S'.,  205  f. 3d  1 369  (bed.  C ir.  2000).  I he  Supreme  Court  held  that  the  stricter  Code  rules  apply  to 
these  refund  claims. 

Sec.  651 1(a). 

See  Ranger  Fuel  Corp.  v.  United  States,  33  F.  Supp.  2d  466  (E.D.  Va.  1998).  See  also  United 
States  V.  International  Business  Machines  Corp.,  5\1  \3.S.  843  (1996);  Joy  Oil,  Ltd.  v.  State  Tax 
Commission,  337  IJ.S.  286  ( 1949). 

“ Sec.  6416(aM  1 ). 

Sec.  6416(c). 

Sec.  6532(a). 
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In  2000,  the  Internal  Revenue  Service  (‘‘IRS”)  issued  Notice  2000-28,^^  which 
summarizes  the  IRS  position  regarding  claims  for  credits  or  refunds  of  excise  taxes  on  exported 
coal  and  sets  forth  procedural  rule^  relating  to  such  claims.  Under  Notice  2000-28,  a coal 
producer  or  exporter  must  provide  the  following  information  as  part  of  its  claim; 

1 . A statement  by  the  person  that  paid  the  tax  to  the  government  that  provides  the  quarter 
and  the  year  for  which  the  tax  was  reported  on  Form  720,  the  line  number  on  such 
Form,  the  amount  of  tax  paid  on  the  coal,  and  the  date  of  payment; 

2.  In  the  case  of  an  exporter,  a statement  by  the  person  that  paid  the  tax  to  the 
government  that  such  person  has  waived  the  right  to  claim  a refund; 

3.  A statement  that  the  claimant  has  evidence  that  the  coal  was  in  the  stream  of  export 
when  sold  by  the  producer; 

4.  In  the  case  of  an  exporter,  proof  of  exportation; 

5.  In  the  case  of  a coal  producer,  a statement  that  the  coal  actually  was  exported;  and 

6.  A statement  that  the  claimant: 

a.  has  neither  included  the  tax  in  the  price  of  the  coal  nor  collected  the  amount  of  the 
tax  from  its  buyer, 

b.  has  repaid  the  amount  of  the  tax  to  the  ultimate  purchaser  of  the  coal,  or 

c.  has  obtained  the  written  consent  of  the  ultimate  purchaser  of  the  coal  to  the 
allowance  of  the  claim. 

If  the  IRS  disallows  the  claim,  the  claimant  may  proceed  in  a Federal  district  court  or  the 
Court  of  Federal  Claims  under  28  U.S.C.  sec.  1346(a)(1),  which  grants  these  courts  concurrent 
jurisdiction  over  [a]ny  civil  action  against  the  United  States  for  the  recovery  of  any  internal 
revenue  tax  alleged  to  have  been  erroneously  or  illegally  assessed  or  collected  ...  or  any  sum 

alleged  to  have  been  excessive  or  in  any  manner  wrongfully  collected  under  the  internal-revenue 
laws.” 

With  respect  to  claims  under  the  Code  allowed  by  the  IRS  or  by  a court,  prejudgment 
interest  is  generally  allowed. 

Explanation  of  Provision 

The  provision  creates  a new  procedure  under  which  certain  coal  producers  and  exporters 
may  claim  a refund  of  excise  taxes  imposed  on  coal  exported  from  the  United  States.  Coal 


Notice  2000-28,  2001-1  C.B.  1116. 
See  sec.  661 1;  28  U.S.C.  sec.  2411. 
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producers  or  exporters  that  exported  coal  during  the  period  beginning  on  or  after  October  1,  1990 
and  ending  on  or  before  the  date  of  enactment  of  the  provision,  with  respect  to  which  a return 
was  filed  on  or  after  October  1,  1990,  and  on  or  before  the  date  of  enactment,  and  that  file  a 
claim  for  refund  not  later  than  the  close  of  the  30-day  period  beginning  on  the  day  ot  enactment, 
may  obtain  a refund  from  the  Secretary  of  the  Treasury  of  excise  taxes  paid  on  such  exported 
coal  and  any  interest  accrued  from  the  date  of  overpayment.  Interest  on  such  claims  is  computed 
under  the  Code.^’  I'he  Secretaiy  of  the  Treasury  is  required  to  determine  whether  to  approve  the 
claim  within  1 80  days  after  such  claim  is  filed,  and  to  pay  such  claim  not  later  than  1 80  days 
after  making  such  determination. 

In  order  to  qualify  for  a refund  under  the  provision,  a coal  producer  must  establish  that  it, 
or  a partv  related  to  such  coal  producer,  exported  coal  produced  by  such  coal  producer  to  a 
foreign  countiy  or  shipped  coal  produced  by  such  coal  producer  to  a U.S.  possession,  the  export 
or  shipment  of  which  was  other  than  through  an  exporter  that  has  filed  a valid  and  timely  claim 
for  refund  under  the  provision.  An  exporter  must  establish  that  it  exported  coal  to  a foreign 
countiy , shipped  coal  to  a U.S.  possession,  or  caused  such  coal  to  be  so  exported  or  shipped. 
Refunds  to  producers  are  to  be  made  in  an  amount  equal  to  the  tax  paid  on  exported  coal, 
lixporters  are  to  receive  a payment  equal  to  $0,825  per  ton  of  exported  coal. 

Special  rules  apply  if  a court  has  rendered  a judgment.  If  a coal  producer  or  a party 
related  to  a coal  producer  has  received,  from  a court  of  competent  jurisdiction  in  the  United 
States,  a judgment  in  favor  of  such  coal  producer  (or  party  related  to  such  coal  producer)  that 
relates  to  the  constitutionality  of  Federal  excise  tax  paid  on  exported  coal,  then  such  coal 
producer  is  deemed  to  have  established  the  export  of  coal  to  a foreign  country  or  shipment  of 
coal  to  a possession  of  the  United  States.  If  such  coal  producer  is  entitled  to  a payment  under 
this  provision,  the  amount  of  such  payment  is  reduced  by  any  amount  awarded  under  such  court 
judgment.  Subject  to  the  rules  below,  a coal  exporter  may  file  a claim  notwithstanding  that  a 
coal  producer  or  a party  related  to  a coal  producer  has  received  a court  judgment  relating  to  the 
same  coal. 


Under  the  provision,  the  term  “coal  producer^’  means  the  person  that  owns  the  coal 
immediately  after  the  coal  is  severed  from  the  ground,  without  regard  to  the  existence  of  any 
contractual  arrangement  ior  the  sale  or  other  disposition  of  the  coal  or  the  payment  of  any 
royalties  between  the  producer  and  third  parties.  1 he  term  also  includes  any  person  who  extracts 
coal  from  coal  waste  relu.se  piles  or  Irom  the  silt  waste  product  which  results  from  the  wet 
wa,shing  or  similar  processing  of  coal.  1 he  term  “exporter”  means  a person,  other  than  a coal 
producer,  that  does  not  have  an  agreement  with  a producer  or  seller  of  such  coal  to  sell  or  export 
such  coal  to  a third  party  on  behalf  ot  such  producer  or  seller,  and  that  is  indicated  as  the 


L.xportcr  ot  record  in  the  shipper  s export  declaration  or  other  documentation,  or  actually 
exp<irted  such  coal  to  a foreign  countrx',  shipped  such  coal  to  a U.S.  possession,  or  caused  such 
coal  to  be  so  exp<irted  or  shipped.  1 he  term  a party  related  to  such  coal  producer”  means  a 
person  that  is  related  to  such  coal  producer  through  any  degree  of  common  management,  stock 
ow  nership,  or  voting  control,  is  related,  within  the  meaning  of  section  144(a)(3),  to  such  coal 


See  see.  6621. 
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producer,  or  has  a contract,  fee  arrangement,  or  any  other  agreement  with  such  coal  producer  to 
sell  such  coal  to  a third  party  on  behalf  of  such  coal  producer. 

^ The  provision  does  not  apply  with  respect  to  excise  tax  on  exported  coal  if  a credit  or 
refund  of  such  tax  has  been  allowed  or  made,  or  if  a “settlement  with  the  Federal  Governmenf  ’ 
has  been  made  with  and  accepted  by  the  coal  producer,  a party  related  to  such  coal  producer,  or 
the  exporter  of  such  coal,  as  of  the  date  that  the  claim  is  filed  under  the  provision.  The  term 
“settlement  with  the  Federal  Government”  does  not  include  a settlement  or  stipulation  entered 
into  as  of  the  date  of  enactment,  if  such  settlement  or  stipulation  contemplates  a judgment  with 
respect  to  which  any  party  has  filed  an  appeal  or  has  reserved  the  right  to  file  an  appeal.  In 
addition,  the  provision  does  not  apply  to  the  extent  that  a credit  or  refund  of  tax  on  exported  coal 

has  been  paid  to  any  person,  regardless  of  whether  such  credit  or  refund  occurs  prior  to  or  after 
the  date  of  enactment.  ’ ’ 

The  provision  is  not  intended  to  create  any  inference  than  an  exporter  has  standing  to 
commence,  or  intervene  in,  any  judicial  or  administrative  proceeding  concerning  a claim  for 
refund  by  a coal  producer  of  any  Federal  or  State  tax,  fee,  or  royalty  paid  by  the  coal  producer. 
Similarly,  the  provision  is  not  intended  to  create  any  inference  that  a coal  producer  has  standing 
to  commence,  or  intervene  in,  any  judicial  or  administrative  proceeding  concerning  a claim  for 

refund  by  an  exporter  of  any  Federal  or  State  tax,  fee,  or  royalty  paid  by  the  producer  and  alleged 
to  have  been  passed  on  to  an  exporter. 


Effective  Date 

The  provision  applies  to  claims  on  coal  exported  on  or  after  October  1,  1990  through  the 
date  of  enactment,  with  respect  to  amounts  of  tax  for  which  a return  was  filed  on  or  after  October 
1,  1990,  and  on  or  before  the  date  of  enactment,  and  for  which  a claim  for  refund  is  filed  not  later 
than  the  close  of  the  30-day  period  beginning  on  the  date  of  enactment. 

9.  Carbon  audit  of  provisions  of  the  tax  code  (sec.  1 15  of  the  bill) 

Present  Law 


Present  law  does  not  require  a review  of  the  Code  for  provisions  that  affect  carbon 
emissions  and  climate.  The  National  Research  Council  is  part  of  the  National  Academies.  The 
National  Academy  of  Sciences  serves  to  investigate,  examine,  experiment  and  report  upon  any 
subject  of  science  whenever  called  upon  to  do  so  by  any  department  of  the  government.  The 
National  Research  Council  was  organized  by  the  National  Academy  of  Sciences  in  1916  and  is 
Its  principal  operating  agency  for  conducting  science  policy  and  technical  work. 


Explanation  of  Provision 

The  provision  directs  the  Secretary  to  request  that  the  National  Academy  of  Sciences 
undertake  a comprehensive  review  of  the  Code  to  identify  the  types  of  and  specific  tax 
provisions  that  have  the  largest  effects  on  carbon  and  other  greenhouse  gas  emissions  and  to 
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generally  estimate  the  magnitude  of  those  ettects.^*^  1 he  report  should  identify  the  provisions  of 
the  C'ode  that  are  most  likely  to  have  significant  effects  on  carbon  emissions  and  discuss  the 
importance  of  controlling  carbon  and  greenhouse  gas  emissions  as  part  of  a comprehensive 
national  strategy  for  reducing  U.S.  contributions  to  global  climate  change.  The  report  will 
describe  the  processes  bv  which  the  tax  provisions  allect  emissions  (both  directly  and  indirectly), 
assess  the  relative  intluence  of  the  identified  provisions,  and  evaluate  the  potential  for  changes  in 
the  Code  to  reduce  carbon  emissions.  The  report  also  will  identily  other  provisions  of  the  Code 
that  may  have  significant  influence  on  other  factors  affecting  climate  change. 

Within  two  years  of  the  date  of  enactment,  the  National  Academy  of  Sciences  is  to 
submit  to  Congress  a report  containing  the  results  of  the  review.  The  provision  authorizes  the 
appropriation  of  $1,500,000  to  carry'  out  the  review. 

Effective  Date 


The  provision  is  effective  on  the  date  of  enactment. 


A detailed  c]uantitative  analysis  is  not  required.  It  is  envisioned  that  the  review  will  catalogue 
and  provide  a general  analysis  of  the  effect  of  each  identified  provision. 

^ "(ireenhousc  gas  emissions”  include,  but  are  not  limited  to,  methane,  nitrous  oxide,  ozone,  and 
tluonnated  hy  drocarbons. 
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Transportation  and  Domestic  Fuel  Security  Provisions 

1.  Inclusion  of  cellulosic  biofuel  in  bonus  depreciation  for  biomass  ethanol  plant  property 
(sec.  121  of  the  bill  and  sec.  168(1)  of  the  Code) 

Present  Law 

Section  168(1)  allows  an  additional  first-year  depreciation  deduction  equal  to  50  percent 
ot  the  adjusted  basis  of  qualified  cellulosic  biomass  ethanol  plant  property.  In  order  to  qualify, 
the  property  generally  must  be  placed  in  service  before  January  1 , 201 3. 

Qualified  cellulosic  biomass  ethanol  plant  property  means  property  used  in  the  U.S. 
solely  to  produce  cellulosic  biomass  ethanol.  For  this  purpose,  cellulosic  biomass  ethanol  means 
ethanol  derived  from  any  lignocellulosic  or  hemicellulosic  matter  that  is  available  on  a 
renewable  or  recurring  basis.  For  example,  lignocellulosic  or  hemicellulosic  matter  that  is 
available  on  a renewable  or  recurring  basis  includes  bagasse  (from  sugar  cane),  com  stalks,  and 
switchgrass. 


The  additional  first-year  depreciation  deduction  is  allowed  for  both  regular  tax  and 
alternative  minimum  tax  purposes  for  the  taxable  year  in  which  the  property  is  placed  in  service. 
The  additional  first-year  depreciation  deduction  is  subject  to  the  general  rules  regarding  whether 
an  item  is  deductible  under  section  162  or  subject  to  capitalization  under  section  263  or  section 
263 A.  The  basis  of  the  property  and  the  depreciation  allowances  in  the  year  of  purchase  and 
later  years  are  appropriately  adjusted  to  reflect  the  additional  first-year  depreciation  deduction. 

In  addition,  there  is  no  adjustment  to  the  allowable  amount  of  depreciation  for  purposes  of 
computing  a taxpayer’s  alternative  minimum  taxable  income  with  respect  to  property  to  which 
the  provision  applies.  A taxpayer  is  allowed  to  elect  out  of  the  additional  first-year  depreciation 
for  any  class  of  property  for  any  taxable  year. 

In  order  for  property  to  qualify  for  the  additional  first-year  depreciation  deduction,  it 
must  meet  the  following  requirements.  The  original  use  of  the  property  must  commence  with  the 
taxpayer  on  or  after  December  20,  2006.  The  property  must  be  acquired  by  purchase  (as  defined 
under  section  1 79(d))  by  the  taxpayer  after  December  20,  2006,  and  placed  in  service  before 
January  1,  2013.  Property  does  not  qualify  if  a binding  written  contract  for  the  acquisition  of 
such  property  was  in  effect  on  or  before  December  20,  2006. 


Property  that  is  manufactured,  constmcted,  or  produced  by  the  taxpayer  for  use  by  the 
taxpayer  qualifies  if  the  taxpayer  begins  the  manufacture,  construction,  or  production  of  the 
property  after  December  20,  2006,  and  the  property  is  placed  in  service  before  January  1,  2013 
(and  all  other  requirements  are  met).  Property  that  is  manufactured,  constructed,  or  produced  for 
the  taxpayer  by  another  person  under  a contract  that  is  entered  into  prior  to  the  manufacture, 
construction,  or  production  of  the  property  is  considered  to  be  manufactured,  constructed,  or 
produced  by  the  taxpayer. 

Property  any  portion  of  which  is  financed  with  the  proceeds  of  a tax-exempt  obligation 
under  section  1 03  is  not  eligible  for  the  additional  first-year  depreciation  deduction.  Recapture 
rules  apply  if  the  property  ceases  to  be  qualified  cellulosic  biomass  ethanol  plant  property. 
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Propert)  with  respect  to  which  the  taxpayer  has  elected  50  percent  expensing  under 
section  1 7dC  is  not  eligible  for  the  additional  first-year  depreciation  deduction. 

Explanation  of  Provision 

rhe  provision  changes  the  definition  of  qualified  property.  Under  the  provision,  qualified 
property  includes  cellulosic  biofuel,  which  is  defined  as  any  liquid  fuel  which  is  produced  from 
any  lignocellulosic  or  hemicellulosic  matter  that  is  available  on  a renewable  or  recurring  basis. 

Effective  Date 


rhe  provision  is  effective  for  property  placed  in  service  after  the  date  ot  enactment,  in 
taxable  years  ending  after  such  date. 

2.  Credits  for  biodiesel  and  renew  able  diesel  (sec.  122  of  the  bill  and  secs.  40 A,  6426,  and 
6427  of  the  Code) 


Present  Law 


Income  tax  credit 

Overview 

I'he  Code  provides  an  income  tax  credit  for  biodiesel  fuels  (the  “biodiesel  fuels  credif’).^^ 
The  biodiesel  fuels  credit  is  the  sum  of  three  credits:  (1)  the  biodiesel  mixture  credit,  (2)  the 
biodiesel  credit,  and  (3)  the  small  agri-biodiesel  producer  credit.  The  biodiesel  fuels  credit  is 
treated  as  a general  business  credit.  The  amount  of  the  biodiesel  fuels  credit  is  includable  in 
gross  income,  fhe  biodiesel  fuels  credit  is  coordinated  to  take  into  account  benefits  from  the 
biodiesel  excise  tax  credit  and  payment  provisions  discussed  below.  The  credit  does  not  apply  to 
fuel  sold  or  used  after  December  31, 2008. 

Biodiesel  is  monoalkyl  e.sters  of  long  chain  fatty  acids  derived  from  plant  or  animal 
matter  that  meet  ( 1 ) the  registration  requirements  established  by  the  Environmental  Protection 
Agency  under  section  211  of  the  Clean  Air  Act  and  (2)  the  requirements  of  the  American  Society 
ot  I esting  and  Materials  ( ‘AS  I M ) D675 1 . Agri-biodiesel  is  biodiesel  derived  solely  from 
\irgin  oils  including  oils  trom  corn,  soybeans,  sunftower  seeds,  cottonseeds,  canola,  crambe, 
rapeseeds.  safflowers,  tlaxseeds,  rice  bran,  mustard  seeds,  or  animal  fats. 

Biodiesel  may  be  taken  into  account  for  purposes  of  the  credit  only  if  the  taxpayer 
obtains  a certification  (in  such  torm  and  manner  as  prescribed  by  the  Secretary)  from  the 
producer  or  importer  ot  the  biodiesel  that  identifies  the  product  produced  and  the  percentage  of 
biodiesel  and  agri-biodiesel  in  the  product. 


Sex'.  40A. 
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Biodiesel  mixture  credit 


The  biodiesel  mixture  crediUs  50  cents  for  each  gallon  of  biodiesel  (other  than  agri- 
biodiesel)  used  by  the  taxpayer  in  the  production  of  a qualified  biodiesel  mixture.  For  agri- 
biodiesel, the  credit  is  $1 .00  per  gallon.  A qualified  biodiesel  mixture  is  a mixture  of  biodiesel 
and  diesel  fuel  that  is  ( 1 ) sold  by  the  taxpayer  producing  such  mixture  to  any  person  for  use  as  a 
fuel,  or  (2)  is  used  as  a fuel  by  the  taxpayer  producing  such  mixture.  The  sale  or  use  must  be  in 
the  trade  or  business  of  the  taxpayer  and  is  to  be  taken  into  account  for  the  taxable  year  in  which 
such  sale  or  use  occurs.  No  credit  is  allowed  with  respect  to  any  casual  off-farm  production  of  a 
qualified  biodiesel  mixture. 

Biodiesel  credit 


The  biodiesel  credit  is  50  cents  for  each  gallon  of  biodiesel  that  is  not  in  a mixture  with 
diesel  fuel  (100  percent  biodiesel  or  B-lOO)  and  which  during  the  taxable  year  is  (1)  used  by  the 
taxpayer  as  a fuel  in  a trade  or  business  or  (2)  sold  by  the  taxpayer  at  retail  to  a person  and 
placed  in  the  fuel  tank  of  such  person’s  vehicle.  For  agri-biodiesel,  the  credit  is  $1 .00  per  gallon. 

Small  agri-biodiesel  producer  credit 


The  Code  provides  a small  agri-biodiesel  producer  income  tax  credit,  in  addition  to  the 
biodiesel  and  biodiesel  fuel  mixture  credits.  The  credit  is  a 1 0-cents-per-gallon  credit  for  up  to 
15  million  gallons  of  agri-biodiesel  produced  by  small  producers,  defined  generally  as  persons 
whose  agri-biodiesel  production  capacity  does  not  exceed  60  million  gallons  per  year.  The  agri- 
biodiesel  must  (1)  be  sold  by  such  producer  to  another  person  (a)  for  use  by  such  other  person  in 
the  production  of  a qualified  biodiesel  mixture  in  such  person’s  trade  or  business  (other  than 
casual  off-farm  production),  (b)  for  use  by  such  other  person  as  a fuel  in  a trade  or  business,  or, 
(c)  who  sells  such  agri-biodiesel  at  retail  to  another  person  and  places  such  agri-biodiesel  in  the 

fuel  tank  of  such  other  person;  or  (2)  used  by  the  producer  for  any  purpose  described  in  (a)  (b) 
or  (c). 

Biodiesel  mixture  excise  tax  credit 

The  Code  also  provides  an  excise  tax  credit  for  biodiesel  mixtures.^'  The  credit  is  50 
cents  for  each  gallon  of  biodiesel  used  by  the  taxpayer  in  producing  a biodiesel  mixture  for  sale 
or  use  in  a trade  or  business  of  the  taxpayer.  In  the  case  of  agri-biodiesel,  the  credit  is  $1 .00  per 
gallon.  A biodiesel  mixture  is  a mixture  of  biodiesel  and  diesel  fuel  that  (1)  is  sold  by  the 
taxpayer  producing  such  mixture  to  any  person  for  use  as  a fuel,  or  (2)  is  used  as  a fuel  by  the 
taxpayer  producing  such  mixture.  No  credit  is  allowed  unless  the  taxpayer  obtains  a certification 
(in  such  form  and  manner  as  prescribed  by  the  Secretary)  from  the  producer  of  the  biodiesel  that 
identifies  the  product  produced  and  the  percentage  of  biodiesel  and  agri-biodiesel  in  the 
product. 


Sec.  6426(c). 
Sec.  6426(c)(4). 
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The  credit  is  not  availuble  lor  uny  sale  or  use  lor  any  period  alter  December  31, 2008. 
This  excise  ta.x  credit  is  coordinated  with  the  income  tax  credit  lor  biodiesel  such  that  credit  tor 
the  same  biodiesel  cannot  be  claimed  for  both  income  and  excise  tax  purposes. 

Payments  with  respect  to  biodiesel  fuel  mixtures 

If  any  pierson  produces  a biodiesel  fuel  mixture  in  such  person’s  trade  or  business,  the 
Secretarv  is  to  pay  such  person  an  amount  equal  to  the  biodiesel  mixture  credit.^^  To  the  extent 
the  biodiesel  fuel  mixture  credit  exceeds  the  section  4081  liability  of  a person,  the  Secretary  is  to 
pay  such  person  an  amount  equal  to  the  biodiesel  fuel  mixture  credit  with  respect  to  such 
mixture.^"^  Thus,  if  the  person  has  no  section  4081  liability,  the  credit  is  refundable.  The 
Secretary  is  not  required  to  make  payments  with  respect  to  biodiesel  fuel  mixtures  sold  or  used 
after  December  3 1 , 2008. 

Renewable  diesel 


“Renewable  diesel”  is  diesel  fuel  that  (1 ) is  derived  from  biomass  (as  defined  in  section 
45K(c)(3))  using  a thermal  depolymerization  process;  (2)  meets  the  registration  requirements  for 
fuels  and  fuel  additives  established  by  the  Environmental  Protection  Agency  (“EPA”)  under 
section  21 1 of  the  Clean  Air  Act  (42  U.S.C.  sec.  7545);  and  (3)  meets  the  requirements  of  the 
ASTM  1)075  or  D396.  ASTM  D975  provides  standards  for  diesel  fuel  suitable  for  use  in  diesel 
engines.  ASTM  D396  provides  standards  for  fuel  oil  intended  for  use  in  fuel-oil  burning 
equipment,  such  as  furnaces. 

For  purposes  of  the  Code,  renewable  diesel  is  generally  treated  the  same  as  biodiesel. 
Like  biodiesel,  the  incentive  may  be  taken  as  an  income  tax  credit,  an  excise  tax  credit,  or  as  a 
payment  from  the  Secretary  .^^  The  incentive  for  renewable  diesel  is  $1 .00  per  gallon.  There  is 
no  small  producer  credit  for  renewable  diesel.  The  incentives  for  renewable  diesel  expire  after 
December  31, 2008. 

Pursuant  to  IRS  Notice  2007-37,  the  Secretary'  provided  that  fuel  produced  as  a result  of 
co-processing  biomass  and  petroleum  feedstock  (“ccr-produced  fuel”)  qualifies  for  the  renewable 
diesel  incentives  to  the  extent  of  the  fuel  attributable  to  the  biomass  in  the  mixture.  In  co- 
produced fuel,  the  fuel  attributable  to  the  biomass  does  not  exist  as  a distinct  separate  quantity 
prior  to  mixing. 


Explanation  of  Provision 


credit 


I he  provision  extends  an  additional  year  (through  December  31, 2009)  the  income  tax 
, excise  tax  credit,  and  payment  provisions  for  biodiesel  (including  agri-biodiesel)  and 


Sec.  6427(e). 

Sec.  6427(eK  I ) and  sec.  6427(eK3). 
Secs.  40A(0,  6426(c),  and  6427(e). 
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renewable  diesel.  The  provision  provides  that  both  biodiesel  and  agri-biodiesel  are  entitled  to  a 
credit  ot  $1.00  per  gallon. 

The  provision  modifies  the  definition  of  renewable  diesel.  The  provision  eliminates  the 
requirement  that  the  fuel  be  made  using  a thermal  depolymerization  process.  The  provision  also 
permits  the  Secretary  to  identify  standards  equivalent  to  ASTM  D975  and  ASTM  D396  for 
renewable  diesel.  Thus,  under  the  provision,  renewable  diesel  is  liquid  fuel  derived  from 
biomass  which  meets  (a)  the  registration  requirements  for  fuels  and  fuel  additives  established  by 
the  EPA  under  section  21 1 of  the  Clean  Air  Act,  and  (b)  the  requirements  of  the  ASTM  D975, 
ASTM  D396,  or  other  equivalent  standard  approved  by  the  Secretary.  The  provision  also 
provides  that  renewable  diesel  includes  biomass  fuel  that  meets  a Department  of  Defense 
military  specification  for  jet  fuel  or  an  ASTM  for  aviation  turbine  fuel  (“renewable  jet  fuel”). 

For  purposes  of  the  mixture  credit,  kerosene  is  treated  as  diesel  fuel  when  in  a mixture  with 
renewable  jet  fuel. 

The  provision  also  overrides  IRS  Notice  2007-37  with  respect  to  co-produced  fuel, 
providing  that  renewable  diesel  does  not  include  any  fuel  derived  from  co-processing  biomass 
with  a feedstock  that  is  not  biomass.  The  de  minimis  use  of  catalysts,  such  as  hydrogen,  is 
permitted  under  the  provision. 


Effective  Date 


The  provision  is  generally  effective  for  fuel  produced,  and  sold  or  used,  after  December 
3 1 , 2008.  The  provision  making  co-produced  fuel  ineligible  for  the  renewable  diesel  incentives 
is  effective  for  fuel  produced,  and  sold  or  used,  after  February  13,  2008. 

3.  Clarification  that  credits  for  fuel  are  designed  to  provide  an  incentive  for  United  States 
production  (sec.  123  of  the  bill  and  secs.  40,  40A,  6426  and  6427  of  the  Code) 

Present  Law 

The  Code  provides  per-gallon  incentives  relating  to  the  following  qualified  fuels:  alcohol 
(including  ethanol),  biodiesel  (including  agri-biodiesel),  renewable  diesel,  and  certain  alternative 
fuels.  The  incentives  may  be  taken  as  an  income  tax  credit,  excise  tax  credit  or  payment.  The 
provisions  are  coordinated  so  that  a gallon  of  qualified  fuel  is  only  taken  into  account  once.  If 
the  qualified  fuel  is  part  of  a qualified  fuel  mixture,  the  incentives  apply  only  to  the  amount  of 
qualified  fuel  in  the  mixture.  The  Code  also  provides  an  income  tax  credit  for  cellulosic  biofuel. 
That  credit  is  limited  to  fuel  produced  and  sold  in  the  United  States.  The  cellulosic  biofuel  credit 
does  not  apply  after  December  3 1,  2012.  Other  than  for  cellulosic  biofuel,  the  Code  is  silent  as  to 
the  geographic  limitations  on  where  the  fuel  must  be  produced,  used,  or  sold. 

For  alcohol,  other  than  ethanol,  the  amount  of  the  credit  is  60  cents  per  gallon.  For 
ethanol,  the  credit  is  51  cents  per  gallon  for  calendar  year  2008.  An  extra  10  cents  per  gallon 


See  secs.  40,  40A,  6426,  and  6427(e). 
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available  for  small  ethanol  producers.  The  alcohol  incentives  generally  are  available  through 
December  31, 2010. 

The  amount  of  the  credit  for  biodiesel  is  50  cents.  For  agri-biodiesel  and  renewable 
diesel,  the  credit  amount  is  $1 .00  per  gallon.  An  extra  10  cents  per  gallon  is  available  for  small 
producers  of  agri-biodiesel.  The  biodiesel,  agri-biodiesel  and  renewable  diesel  incentives  do  not 
apply  after  December  31, 2008. 

The  credit  amount  for  alternative  fuels  is  50  cents  per  gallon.  The  incentives  for 
alternative  fuels  expire  do  not  apply  after  September  30,  2009  (after  September  30,  2014,  in  the 
case  of  liquefied  hydrogen). 


Explanation  of  Provision 

The  provision  provides  that  fuel  that  is  produced  outside  the  United  States  for  use  as  a 
fuel  outside  the  United  States  is  ineligible  for  the  per-gallon  tax  incentives  relating  to  alcohol, 
biodiesel,  renewable  diesel,  and  alternative  fuel.  For  example,  fuel  in  the  following  situations  is 
ineligible  for  incentives:  ( 1 ) biodiesel,  which  is  not  in  a mixture,  that  is  both  produced  and  used 
outside  the  United  States,  (2)  foreign-produced  biodiesel  that  is  used  to  make  a qualified  mixture 
outside  of  the  United  States  for  foreign  use,  and  (3)  foreign-produced  biodiesel  that  is  used  to 
make  a qualified  mixture  in  the  United  States  that  is  then  exported  for  foreign  use. 

Effective  Date 


The  provision  is  effective  for  claims  for  credit  or  payment  made  on  or  after  May  1 5, 

2008. 

4.  Alternative  motor  vehicle  credit  and  plug-in  electric  vehicle  credit  (sec.  124  of  the  bill 
and  sec.  30B  and  new  sec.  301)  of  the  Code) 

Present  Law 


In  general 


A credit  is  available  for  each  new  qualified  fuel  cell  vehicle,  hybrid  vehicle,  advanced 
lean  bum  technology  vehicle,  and  alternative  fuel  vehicle  placed  in  service  by  the  taxpayer 
during  the  ta.\able  year.  In  general,  the  credit  amount  varies  depending  upon  the  type  of 
technology  used,  the  weight  class  of  the  vehicle,  the  amount  by  which  the  vehicle  exceeds 
certain  fuel  economy  standards,  and,  for  some  vehicles,  the  estimated  lifetime  fuel  savings.  The 
credit  generally  is  available  for  vehicles  purchased  after  2005.  The  credit  terminates  after  2009, 
2010.  or  2014,  depending  on  the  type  of  vehicle. 

In  general,  the  credit  is  allowed  to  the  vehicle  owner,  including  the  lessor  of  a vehicle 
subject  10  a lease.  II  the  use  ol  the  vehicle  is  described  in  paragraphs  (3)  or  (4)  of  section  50(b) 
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Sec.  30B. 
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(relating  to  use  by  tax-exempt  organizations,  governments,  and  foreign  persons)  and  is  not 
subject  to  a lease,  the  seller  of  the  vehicle  may  claim  the  credit  so  long  as  the  seller  clearly 
discloses  to  the  user  in  a documen;  the  amount  that  is  allowable  as  a credit.  A vehicle  must  be 
used  predominantly  in  the  United  States  to  qualify  for  the  credit. 

Fuel  cell  vehicles 

A qualified  fuel  cell  vehicle  is  a motor  vehicle  that  is  propelled  by  power  derived  from 
one  or  more  cells  that  convert  chemical  energy  directly  into  electricity  by  combining  oxygen 
with  hydrogen  fuel  that  is  stored  on  board  the  vehicle  and  may  or  may  not  require  reformation 
prior  to  use.  A qualified  fuel  cell  vehicle  must  be  purchased  before  January  1,  2015.  The  amount 
of  credit  for  the  purchase  of  a fuel  cell  vehicle  is  determined  by  a base  credit  amount  that 
depends  upon  the  weight  class  of  the  vehicle  and,  in  the  case  of  automobiles  or  light  trucks,  an 
additional  credit  amount  that  depends  upon  the  rated  fuel  economy  of  the  vehicle  compared  to  a 
base  fuel  economy.  For  these  purposes  the  base  fuel  economy  is  the  2002  model  year  city  fuel 

economy  rating  for  vehicles  of  various  weight  classes.'^  Table  2,  below,  shows  the  base  credit 
amounts. 


Table  2.-Base  Credit  Amount  for  Fuel  Cell  Vehicles 


Vehicle  Gross  Weight  Rating  (pounds) 

Credit  Amount 

Vehicles  8,500 

$8,000 

8,500  < vehicle  < 14,000 

$10,000 

14,000  < vehicle  < 26,000 

$20,000 

26,000  < vehicle 

$40,000 

In  the  case  of  a fuel  cell  vehicle  weighing  less  than  8,500  pounds  and  placed  in  service 
after  December  3 1 , 2009,  the  $8,000  amount  in  Table  2,  above  is  reduced  to  $4,000. 

Table  3,  below,  shows  the  additional  credits  for  passenger  automobiles  or  light  trucks. 
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Table  3.-T  redit  for  Qualified  Fuel  Cell  Vehicles 


C redit 

If  Fuel  Economy  of  the  Fuel  Cell  Vehicle  Is: 

at  least 

but  less  than 

$1,000 

150%  of  base  fuel  economy 

175%  of  base  fuel  economy 

$1,500 

1 75%  of  base  fuel  economy 

200%  of  base  fuel  economy 

$2,000 

200%  of  base  fuel  economy 

225%  of  base  fuel  economy 

$2,500 

225%  of  base  fuel  economy 

250%  of  base  fuel  economy 

$3,000 

250%  of  base  fuel  economy 

275%  of  base  fuel  economy 

$3,500 

275%  of  base  fuel  economy 

300%  of  base  fuel  economy 

$4,000 

300%  of  base  fuel  economy 

Hybrid  vehicles  and  advanced  lean  burn  technology  vehicles 

Qualified  hybrid  vehicle 

A qualified  hybrid  vehicle  is  a motor  vehicle  that  draws  propulsion  energy  from  on-board 
sources  of  stored  energy  that  include  both  an  internal  combustion  engine  or  heat  engine  using 
combustible  fuel  and  a rechargeable  energy  storage  system  (e.g.,  batteries).  A qualified  hybrid 
vehicle  must  be  placed  in  service  before  January  1, 201 1 (January  1, 2010  in  the  case  of  a hybrid 
vehicle  weighing  more  than  8,500  pounds). 


Hybrid  vehicles  that  are  automobiles  and  light  trucks 


In  the  ca.se  of  an  automobile  or  light  truck  (vehicles  weighing  8,500  pounds  or  less),  the 
amount  of  credit  for  the  purchase  of  a hybrid  vehicle  is  the  sum  of  two  components;  (1)  a fuel 
economy  credit  amount  that  varies  with  the  rated  fuel  economy  of  the  vehicle  compared  to  a 
2002  model  year  standard  and  (2)  a conservation  credit  based  on  the  estimated  lifetime  fuel 
savings  of  the  qualified  vehicle  compared  to  a comparable  2002  model  year  vehicle  that  is 
powered  solely  by  a gasoline  or  diesel  internal  combustion  engine.  A qualified  hybrid 
automobile  or  light  truck  must  have  a ma.ximum  available  power^^  from  the  rechargeable  energy 
storage  sN.stem  of  at  least  tour  percent.  In  addition,  the  vehicle  must  meet  or  exceed  certain 
Imvironmental  Protection  Agency  (“HPA”)  emissions  standards.  For  a vehicle  with  a gross 
vehicle  weight  rating  of  6,000  pounds  or  less  the  applicable  emissions  standards  are  the  Bin  5 
1 ler  11  emissions  .standards.  For  a vehicle  with  a gross  vehicle  weight  rating  greater  than  6,000 


l or  hyhrid  passenger  vehicles  and  light  trucks,  the  term  "■maximum  available  power”  means 
the  max, mum  power  avatlable  from  the  rechargeable  energy  storage  system,  during  a standard  1 0 second 
pulse  power  or  v-quivalent  test,  dtvtded  by  such  maximum  pttwer  and  the  SAE  net  power  of  the  heat 
engine.  Sec.  3()B(dM3)(C)(i).  ^ 
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pounds  and  less  than  or  equal  to  8,500  pounds,  the  applicable  emissions  standards  are  the  Bin  8 
Tier  II  emissions  standards. 

Table  4,  below,  shows  the  fuel  economy  credit  available  to  a hybrid  passenger 

automobile  or  light  truck  whose  fuel  economy  (on  a gasoline  gallon  equivalent  basis)  exceeds 
that  of  a base  fuel  economy. 


Table  4.-Fuel  Economy  Credit 


Credit 

If  Fuel  Economy  of  the  Hybrid  Vehicle  Is: 

at  least 

but  less  than 

$400 

125%  of  base  fuel  economy 

150%  of  base  fuel  economy 

$800 

150%  of  base  fuel  economy 

— *1 

175%  of  base  fuel  economy 

$1,200 

175%  of  base  fuel  economy 

— *1 

200%  of  base  fuel  economy 

$1,600 

200%  of  base  fuel  economy 

— *1 

225%  of  base  fuel  economy 

$2,000 

225%  of  base  fuel  economy 

— 

250%  of  base  fuel  economy 

$2,400 

2P0%  of  base  fuel  economy 

Table  5,  below,  shows  the  conservation  credit. 


Table  5.-Conservation  Credit 


Estimated  Lifetime  Fuel  Savings 
(gallons  of  gasoline) 

Conservation  Amount 

At  least  1,200  but  less  than  1,800 

$250 

At  least  1,800  but  less  than  2,400 

$500 

At  least  2,400  but  less  than  3,000 

$750 

At  least  3,000 

$1,000 

Advanced  lean  bum  technology  vehicles 


The  amount  of  credit  for  the  purchase  of  an  advanced  lean  bum  technology  vehicle  is  the 
sum  of  two  components:  ( 1 ) a fuel  economy  credit  amount  that  varies  with  the  rated  fuel 
economy  of  the  vehicle  compared  to  a 2002  model  year  standard  as  described  in  Table  4,  above, 
and  (2)  a conservation  credit  based  on  the  estimated  lifetime  fuel  savings  of  a qualified  vehicle 
compared  to  a comparable  2002  model  year  vehicle  as  described  in  Table  5,  above.  The  amounts 
of  the  credits  are  determined  after  an  adjustment  is  made  to  account  for  the  different  BTU 
content  of  gasoline  and  the  fuel  utilized  by  the  lean  bum  technology  vehicle. 

A qualified  advanced  lean  burn  technology  vehicle  is  a passenger  automobile  or  a light 
tmck  that  incorporates  direct  injection,  achieves  at  least  125  percent  of  the  2002  model  year  city 
fuel  economy,  and  for  2004  and  later  model  vehicles  meets  or  exceeds  certain  Environmental 
Protection  Agency  emissions  standards.  For  a vehicle  with  a gross  vehicle  weight  rating  of 
6,000  pounds  or  less  the  applicable  emissions  standards  are  the  Bin  5 Tier  II  emissions  standards. 
For  a vehicle  with  a gross  vehicle  weight  rating  greater  than  6,000  pounds  and  less  than  or  equal 
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to  8.500  pounds,  the  applicable  emissions  standards  are  the  Bin  8 Tier  II  emissions  standards.  A 
cjualitled  adsanced  lean  burn  technology  vehicle  must  be  placed  in  service  before  January  1, 

201 1 .limitation  on  number  of' qualified  hybrid  and  advanced  lean  bum  technology  vehicles 
eligible  for  the  credit 

There  is  a limitation  on  the  number  of  qualified  hybrid  vehicles  and  advanced  lean  bum 
technology  vehicles  sold  by  each  manufacturer  of  such  vehicles  that  are  eligible  for  the  credit, 
■fa-xpayers  may  claim  the  full  amount  of  the  allowable  credit  up  to  the  end  of  the  first  calendar 
quarter  after  the  quarter  in  which  the  manufacturer  records  the  60,000th  hybrid  and  advanced 
lean  bum  technology  vehicle  sale  occurring  after  December  31, 2005.  Taxpayers  may  claim  one 
half  of  the  otherw  ise  allowable  credit  during  the  two  calendar  quarters  subsequent  to  the  first 
quarter  after  the  manufacturer  has  recorded  its  60,000th  such  sale.  In  the  third  and  fourth 
calendar  quarters  subsequent  to  the  first  quarter  after  the  manufacturer  has  recorded  its  60,000th 
such  sale,  the  taxpayer  may  claim  one  quarter  of  the  otherwise  allowable  credit. 

fhus,  for  example,  summing  the  sales  of  qualified  hybrid  vehicles  of  all  weight  classes 
and  all  sales  of  qualified  advanced  lean  bum  technology  vehicles,  if  a manufacturer  records  the 
sale  of  its  60,000th  qualified  vehicle  in  February  of  2007,  taxpayers  purchasing  such  vehicles 
from  the  manufacturer  may  claim  the  full  amount  of  the  credit  on  their  purchases  of  qualified 
vehicles  through  June  30,  2007.  For  the  period  July  1, 2007,  through  December  31,  2007, 
taxpayers  may  claim  one  half  of  the  otherwise  allowable  credit  on  purchases  of  qualified  vehicles 
of  the  manufacturer.  For  the  period  January  1, 2008,  through  June  30,  2008,  taxpayers  may 
claim  one  quarter  of  the  otherwise  allowable  credit  on  the  purchases  of  qualified  vehicles  of  the 
manufacturer.  After  June  30,  2008,  no  credit  may  be  claimed  for  purchases  of  hybrid  vehicles  or 
advanced  lean  bum  technology  vehicles  sold  by  the  manufacturer. 

Hybrid  vehicles  that  are  medium  and  heavy  trucks 

In  the  case  of  a qualified  hybrid  vehicle  weighing  more  than  8,500  pounds,  the  amount  of 
credit  is  determined  by  the  estimated  increase  in  fuel  economy  and  the  incremental  cost  of  the 
hvbrid  vehicle  compared  to  a comparable  vehicle  powered  solely  by  a gasoline  or  diesel  internal 
combu.stion  engine  and  that  is  comparable  in  weight, -size,  and  use  of  the  vehicle.  For  a vehicle 
that  achieves  a luel  economy  increase  of  at  lea.st  30  percent  but  less  than  40  percent,  the  credit  is 
equal  to  20  percent  ot  the  incremental  cost  of  the  hybrid  vehicle.  For  a vehicle  that  achieves  a 
fuel  economy  increase  of  at  least  40  percent  but  less  than  50  percent,  the  credit  is  equal  to  30 
percent  ol  the  incremental  cost  ol  the  hybrid  vehicle.  For  a vehicle  that  achieves  a fuel  economy 

increase  of  50  percent  or  more,  the  credit  is  equal  to  40  percent  of  the  incremental  cost  of  the 
hybrid  vehicle. 


^ I he  credit  is  subject  to  certain  maximum  applicable  incremental  cost  amounts.  For  a 
qualilicd  hybrid  vx'hiclc  weighing  more  than  8,500  pounds  but  not  more  than  14,000  pounds,  the 
maximum  al  owablc  incremental  cost  amount  is  $7,500.  For  a qualified  hybrid  vehicle  weighing 
more  than  4,000  priunds  but  not  more  than  26,000  pounds,  the  maximum  allowable  incremental 
cost  amount  IS  $15  000.  lor  a qualilied  hybrid  vehicle  weighing  more  than  26,000  pounds,  the 
maximum  allowable  incremental  cost  amount  is  $30,000. 
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A qualified  hybrid  vehicle  weighing  more  than  8,500  pounds  but  not  more  than  14,000 
pounds  must  have  a maximum  available  power  from  the  rechargeable  energy  storage  system  of 
at  least  10  percent.  A qualified  hybrid  vehicle  weighing  more  than  14,000  pounds  must  have  a 
maximum  available  power  from  the  rechargeable  energy  storage  system  of  at  least  15  percent.^® 

Alternative  fuel  vehicle 

The  credit  for  the  purchase  of  a new  alternative  fuel  vehicle  is  50  percent  of  the 
incremental  cost  of  such  vehicle,  plus  an  additional  30  percent  if  the  vehicle  meets  certain 
emissions  standards.  The  incremental  cost  of  any  new  qualified  alternative  fuel  vehicle  is  the 
excess  of  the  manufacturer’s  suggested  retail  price  for  such  vehicle  over  the  price  for  a gasoline 
or  diesel  fuel  vehicle  of  the  same  model.  To  be  eligible  for  the  credit  a qualified  alternative  fuel 
vehicle  must  be  purchased  before  January  1,  201 1. 

The  amount  of  the  credit  varies  depending  on  the  weight  of  the  qualified  vehicle.  The 
credit  is  subject  to  certain  maximum  applicable  incremental  cost  amounts.  Table  6,  below, 
shows  the  maximum  permitted  incremental  cost  for  the  purpose  of  calculating  the  credit  for 
alternative  fuel  vehicles  by  vehicle  weight  class  as  well  as  the  maximum  credit  amount  for  such 
vehicles. 


Table  6.-Maximum  Allowable  Incremental  Cost  for  Calculation 
of  Alternative  Fuel  Vehicle  Credit 


Vehicle  Gross  Weight  Rating  (pounds) 

Maximum  Allowable 
Incremental  Cost 

Maximum 
Allowable  Credit 

Vehicle  < 8,500 

$5,000 

$4,000 

8,500  < vehicles  14,000 

$10,000 

$8,000 

14,000  < vehicle  < 26,000 

$25,000 

$20,000 

26,000  < vehicle 

$40,000 

$32,000 

Alternative  fuels  comprise  compressed  natural  gas,  liquefied  natural  gas,  liquefied 
petroleum  gas,  hydrogen,  and  any  liquid  fuel  that  is  at  least  85  percent  methanol.  Qualified 
alternative  fuel  vehicles  are  vehicles  that  operate  only  on  qualified  alternative  fuels  and  are 


In  the  case  of  such  heavy-duty  hybrid  motor  vehicles,  the  percentage  of  maximum  available 
power  is  computed  by  dividing  the  maximum  power  available  from  the  rechargeable  energy  storage 
system  during  a standard  10-second  pulse  power  test,  divided  by  the  vehicle’s  total  traction  power.  A 
vehicle  s total  traction  power  is  the  sum  of  the  peak  power  from  the  rechargeable  energy  storage  system 
and  the  heat  (e.g.,  internal  combustion  or  diesel)  engine’s  peak  power.  If  the  rechargeable  energy  storage 
system  is  the  sole  means  by  which  the  vehicle  can  be  driven,  then  the  total  traction  power  is  the  peak 
power  of  the  rechargeable  energy  storage  system. 
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incapable  of  operating  on  gasoline  or  diesel  (except  to  the  extent  gasoline  or  diesel  fuel  is  part  of 
a qualified  mixed  fuel,  described  below). 

Certain  mixed  fuel  vehicles,  that  is  vehicles  that  use  a combination  of  an  alternative  fuel 
and  a petroleum-based  fuel,  are  eligible  for  a reduced  credit.  If  the  vehicle  operates  on  a mixed 
fuel  that  is  at  least  75  percent  alternative  fuel,  the  vehicle  is  eligible  for  70  percent  of  the 
otherwise  allowable  alternative  fuel  vehicle  credit.  If  the  vehicle  operates  on  a mixed  fuel  that  is 
at  least  90  percent  alternative  fuel,  the  vehicle  is  eligible  for  90  percent  of  the  otherwise 
allowable  alternative  fuel  vehicle  credit. 

Hast*  fuel  economy 


■fhe  base  fuel  economy  is  the  2002  model  year  city  fuel  economy  by  vehicle  type  and 
vehicle  inertia  weight  class.  For  this  purpose,  “vehicle  inertia  weight  class”  has  the  same 
meaning  as  when  defined  in  regulations  prescribed  by  the  EPA  for  purposes  of  Title  II  of  the 
Clean  Air  Act.  fable  7,  below,  shows  the  2002  model  year  city  fuel  economy  for  vehicles  by 
type  and  by  inertia  weight  class. 
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Table  7.— 2002  Model  Year  City  Fuel  Economy 


Vehicle  Inertia 

Weight  Class 
(pounds) 

^ Passenger  Automobile 
(miles  per  gallon) 

Light  Truck 
(miles  per  gallon) 

1,500 

45.2 

39.4 

1,750 

45.2 

39.4 

2,000 

39.6 

35.2 

2,250 

35.2 

31.8 

2,500 

31.7 

29.0 

2,750 

28.8 

26.8 

3,000 

26.4 

24.9 

3,500 

22.6 

21.8 

4,000 

19.8 

19.4 

4,500 

17.6 

17.6 

5,000 

15.9 

16.1 

5,500 

14.4 

14.8 

6,000 

13.2 

13.7 

6,500 

12.2 

12.8 

7,000 

11.3 

12.1 

8,500 

11.3 

12.1 

Other  rules 


The  portion  of  the  eredit  attributable  to  vehicles  of  a character  subject  to  an  allowance  for 
depreciation  is  treated  as  a portion  of  the  general  business  credit;  the  remainder  of  the  credit  is 
allowable  to  the  extent  of  the  excess  of  the  regular  tax  (reduced  by  certain  other  credits)  over  the 
alternative  minimum  tax  for  the  taxable  year. 

Explanation  of  Provision 

Treatment  of  alternative  motor  vehicle  credit  as  a personal  credit 

The  provision  modifies  the  alternative  motor  vehicle  credit  by  treating  the  nonbusiness 
portion  of  that  credit  as  a personal  credit.  As  a result,  in  the  event  Congress  extends  the 
provision  allowing  personal  credits  to  offset  the  alternative  minimum  tax,  the  alternative  motor 
vehicle  credit  will  be  allowable  against  the  alternative  minimum  tax. 
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Plug-in  electric  drive  motor  vehicle  credit 


The  provision  allows  a credit  for  each  qualified  plug-in  electric  drive  motor  vehicle 
placed  in  service.  A qualified  plug-in  electric  drive  motor  vehicle  is  a motor  vehicle  that  meets 
certain  emissions  standards  and  is  propelled  to  a significant  extent  by  an  electric  motor  that 
draws  electricity  from  a battery  that  (1 ) has  a capacity  of  at  least  four  kilowatt-hours  and  (2)  is 
capable  of  being  recharged  from  an  external  source  of  electricity.  Qualified  vehicles  must  have  a 
gross  weight  of  less  than  14,000  pounds.  In  addition,  qualified  vehicles  weighing  less  than  8,500 
pounds  must  be  passenger  automobiles  or  light  trucks. 

The  base  amount  of  the  plug-in  electric  drive  motor  vehicle  credit  is  $3,000.  It  the 
qualified  vehicle  draws  propulsion  from  a battery  with  at  least  five  kilowatt-hours  of  capacity, 
the  credit  amount  is  increased  by  $200,  plus  another  $200  for  each  kilowatt-hour  ot  battery 
capacity  in  excess  of  five  kilowatt-hours,  up  to  a maximum  additional  credit  of  $2,000. 

In  general,  the  credit  is  available  to  the  vehicle  owner,  including  the  lessor  of  a vehicle 
subject  to  lease.  If  the  qualified  vehicle  is  used  by  certain  tax-exempt  organizations, 
governments,  or  foreign  persons  and  is  not  subject  to  a lease,  the  seller  of  the  vehicle  may  claim 
the  credit  so  long  as  the  seller  clearly  discloses  to  the  user  in  a document  the  amount  that  is 
allowable  as  a credit.  A vehicle  must  be  used  predominantly  in  the  United  States  to  qualify  for 
the  credit. 

There  is  a limitation  on  the  number  of  qualified  plug-in  electric  drive  motor  vehicles  sold 
by  each  manufacturer  of  such  vehicles  that  are  eligible  for  the  credit.  Taxpayers  may  claim  the 
full  amount  of  the  allowable  credit  up  to  the  end  of  the  first  calendar  quarter  after  the  quarter  in 
which  the  manufacturer  records  the  60,000th  plug-in  electric  drive  motor  vehicle  sale. 

Taxpayers  may  claim  one  half  of  the  otherwise  allowable  credit  during  the  two  calendar  quarters 
subsequent  to  the  first  quarter  after  the  manufacturer  has  recorded  its  60,000th  such  sale.  In  the 
third  and  fourth  calendar  quarters  subsequent  to  the  first  quarter  after  the  manufacturer  has 
recorded  its  60,000th  such  sale,  the  taxpayer  may  claim  one  quarter  of  the  otherwise  allowable 
credit. 


The  basis  of  any  qualified  vehicle  is  reduced  by  the  amount  of  the  credit.  To  the  extent  a 
vehicle  is  eligible  for  credit  as  a qualified  plug-in  electric  drive  motor  vehicle,  it  is  not  eligible 
for  credit  as  a qualified  hybrid  vehicle  under  section  30B.  The  portion  of  the  credit  attributable 
to  vehicles  of  a character  subject  to  an  allowance  for  depreciation  is  treated  as  part  of  the  general 
business  credit;  the  nonbusiness  portion  of  the  credit  is  allowable  to  the  extent  of  the  excess  of 
the  regular  tax  and  the  alternative  minimum  tax  (reduced  by  certain  other  credits)  for  the  taxable 
year. 


Effective  Date 


The  plug-in  electric  drive  motor  vehicle  credit  provision  is  effective  for  taxable  years 
beginning  after  December  3 1 , 2008.  The  provision  treating  the  nonbusiness  portion  of  the 
alternative  motor  vehicle  credit  as  a personal  credit  is  effective  for  taxable  years  beginning  after 
December  31, 2007. 
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5.  Exclusion  from  heavy  vehicle  excise  tax  for  idling  reduction  units  and  advanced 
insulation  (sec.  125  of  the  bill  and  sec.  4053  of  the  Code) 

Present  Law 

./ 

A 12  percent  excise  tax  (the  “heavy  vehicle  excise  tax”)  is  imposed  on  the  first  retail  sale 
of  automobile  truck  chassis  and  bodies,  truck  trailer  and  semitrailer  chassis  and  bodies,  and 
tractors  of  the  kind  chiefly  used  for  highway  transportation  in  combination  with  a trailer  or 
semitrailer.'^'  The  heavy  vehicle  excise  tax  does  not  apply  to  automobile  truck  chassis  and 
bodies  suitable  for  use  with  a vehicle  which  has  a gross  vehicle  weight  of  33,000  pounds  or  less. 
The  tax  also  does  not  apply  to  truck  trailer  and  semitrailer  chassis  and  bodies  suitable  for  use 
with  a trailer  or  semitrailer  which  has  a gross  vehicle  weight  of  26,000  pounds  or  less,  or  to 
tractors  having  a gross  vehicle  weight  of  19,500  pounds  or  less  if  such  tractor  in  combination 
with  a trailer  or  semitrailer  has  a gross  combined  weight  of  33,000  pounds  or  less. 

If  the  owner,  lessee,  or  operator  of  a taxable  article  installs  any  part  or  accessory  within 
six  months  after  the  date  such  vehicle  was  first  placed  in  service,  a 12  percent  tax  applies  on  the 
price  of  such  part  or  accessory  and  its  installation. 

Explanation  of  Provision 

The  provision  provides  an  exemption  from  the  heavy  vehicle  excise  tax  for  the  cost  of 
qualifying  idling  reduction  devices.  A qualifying  idling  reduction  device  means  any  device  or 
system  of  devices  that  (1)  is  designed  to  provide  to  a vehicle  those  services  (such  as  heat,  air 
conditioning,  or  electricity),  which  would  otherwise  require  the  operation  of  the  main  drive 
engine  while  the  vehicle  is  temporarily  parked  or  remains  stationary,  by  using  one  or  more 
devices  affixed  to  a tractor  or  truck,  and  (2)  is  certified  by  the  Secretary  of  Energy,  in 
consultation  with  the  Administrator  of  the  Environmental  Protection  Agency  and  the  Secretary  of 
Transportation,  to  reduce  idling  of  such  vehicle  at  a motor  vehicle  rest  stop  or  other  location 
where  such  vehicles  are  temporarily  parked  or  remain  stationary. 

The  provision  also  provides  an  exemption  for  the  installation  of  “advanced  insulation”  in 
a commercial  refrigerated  truck  or  trailer  that  is  subject  to  the  heavy  vehicle  excise  tax. 

Advanced  insulation  means  insulation  that  has  an  R value  of  not  less  than  R35  per  inch. 

Both  exemptions  apply  regardless  of  whether  the  device  or  insulation  is  factory  installed 
or  later  added  as  an  accessory. 


Effective  Date 


The  provision  is  effective  for  retail  sales  or  installations  made  after  the  date  of  enactment. 


Sec.  4051. 
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6.  Extension  of  transportation  fringe  benefit  to  bicycle  commuters  (sec.  126  of  the  bill  and 
sec.  132(f)  of  the  ( ode) 


Present  Law 


Qualified  transportation  fringe  benefits  provided  by  an  employer  are  excluded  from  an 
employee's  gross  income.'^^  Qualified  transportation  fringe  benefits  include  parking,  transit 
passes,  and  vanpool  benefits.  In  addition,  no  amount  is  includible  in  income  of  an  employee 
merely  because  the  employer  offers  the  employee  a choice  between  cash  and  qualified 
transfx'irtation  fringe  benefits.  Up  to  $220  (for  2008)  per  month  of  employer-provided  parking  is 
excludable  from  income.  Up  to  $1 1 5 (for  2008)  per  month  of  employer-provided  transit  and 
vanpool  benefits  are  excludable  from  gross  income.  These  amounts  are  indexed  annually  for 
inflation,  rounded  to  the  nearest  multiple  of  $5. 

Under  present  law,  qualified  transportation  fringe  benefits  include  a cash  reimbursement 
by  an  employer  to  an  employee.  However,  in  the  case  of  transit  passes,  a cash  reimbursement  is 
considered  a qualified  transportation  fringe  benefit  only  if  a voucher  or  similar  item  which  may 
be  exchanged  only  for  a transit  pass  is  not  readily  available  for  direct  distribution  by  the 
employer  to  the  employee. 


Explanation  of  Prov  ision 


1 he  provision  adds  a qualified  bicycle  commuting  reimbursement  fringe  benefit  as  a 
qualified  transp^'irtation  fringe  benefit.  A qualified  bicycle  commuting  reimbursement  fringe 
benelit  means,  with  respect  to  a calendar  year,  any  employer  reimbursement  during  the  15-month 
period  beginning  with  the  first  day  of  such  calendar  year  of  an  employee  for  reasonable  expenses 
incurred  by  the  employee  during  the  calendar  year  for  the  purchase  and  repair  of  a bicycle, 
bicycle  improvements,  and  bicycle  storage,  provided  that  the  bicycle  is  regularly  used  for  travel 
betw  een  the  employee's  residence  and  place  of  employment. 


I he  ma.ximum  amount  that  can  be  excluded  from  an  employee’s  gross  income  for  a 
calendar  year  on  account  of  a bicycle  commuting  reimbursement  fringe  benefit  is  the  applicable 
annual  limitation  for  the  employee  for  that  calendar  year.  The  applicable  annual  limitation  for  an 
employee  tor  a calendar  year  is  equal  to  the  product  of  $20  multiplied  by  the  number  of  the 
employee  s qualified  bicycle  commuting  months  for  the  year.  The  $20  amount  is  not  indexed  for 
inflation.  A qualified  bicycle  commuting  month  means  with  respect  to  an  employee  any  month 
tor  which  the  employee  does  not  receive  any  other  qualified  transportation  fringe  benefit  and 
during  which  the  employee  regularly  uses  a bicycle  for  a substantial  portion  of  travel  between 
the  employee's  residence  and  place  of  employment.  Thus,  no  amount  is  credited  towards  an 
employee  s applicable  annual  limitation  for  any  month  in  which  an  employee’s  usage  of  a 
bicycle  IS  infrequent  or  con.stitutes  an  insubstantial  portion  of  the  employee's  commute. 

A bicycle  commuting  reimbursement  fringe  benefit  cannot  be  funded  by  an  elective 
salary  contribution  on  the  part  of  an  employee. 


See.  132(0. 
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Effective  Date 


The  provision  is  effective  for  taxable  years  beginning  after  December  31, 2008. 

7.  Extension  and  modification  of  alternative  fuel  vehicle  refueling  property  credit 
(sec.  127  of  the  bill  and  sec.  30C  of  the  Code) 

Present  Law 


Taxpayers  may  claim  a 30-percent  credit  for  the  cost  of  installing  qualified  clean- fuel 
vehicle  refueling  property  to  be  used  in  a trade  or  business  of  the  taxpayer  or  installed  at  the 
principal  residence  of  the  taxpayer.  The  credit  may  not  exceed  $30,000  per  taxable  year,  per 
location,  in  the  case  of  qualified  refueling  property  used  in  a trade  or  business  and  $1,000  per 
taxable  year  per  location  in  the  case  of  qualified  refueling  property  installed  on  property  which  is 
used  as  a principal  residence. 

Qualified  refueling  property  is  property  (not  including  a building  or  its  structural 
components)  for  the  storage  or  dispensing  of  a clean-burning  fuel  into  the  fuel  tank  of  a motor 
vehicle  propelled  by  such  fuel,  but  only  if  the  storage  or  dispensing  of  the  fuel  is  at  the  point 
where  such  fuel  is  delivered  into  the  fuel  tank  of  the  motor  vehicle.  The  use  of  such  property 
must  begin  with  the  taxpayer. 

Clean-burning  fuels  are  any  fuel  at  least  85  percent  of  the  volume  of  which  consists  of 
ethanol,  natural  gas,  compressed  natural  gas,  liquefied  natural  gas,  liquefied  petroleum  gas,  or 
hydrogen.  In  addition,  any  mixture  of  biodiesel  and  diesel  fuel,  determined  without  regard  to 
any  use  of  kerosene  and  containing  at  least  20  percent  biodiesel,  qualifies  as  a clean  fuel. 

Credits  for  qualified  refueling  property  used  in  a trade  or  business  are  part  of  the  general 
business  credit  and  may  be  carried  back  for  one  year  and  forward  for  20  years.  Credits  for 
residential  qualified  refueling  property  cannot  exceed  for  any  taxable  year  the  difference  between 
the  taxpayer’s  regular  tax  (reduced  by  certain  other  credits)  and  the  taxpayer’s  tentative 
minimum  tax.  Generally,  in  the  case  of  qualified  refueling  property  sold  to  a tax-exempt  entity, 
the  taxpayer  selling  the  property  may  claim  the  credit. 

A taxpayer’s  basis  in  qualified  refueling  property  is  reduced  by  the  amount  of  the  credit. 

In  addition,  no  credit  is  available  for  property  used  outside  the  United  States  or  for  which  an 
election  to  expense  has  been  made  under  section  1 79. 

The  credit  is  available  for  property  placed  in  service  after  December  31,  2005,  and 
(except  in  the  case  of  hydrogen  refueling  property)  before  January  1 , 2010.  In  the  case  of 
hydrogen  refueling  property,  the  property  must  be  placed  in  service  before  January  1, 2015. 


Sec.  30C. 
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Explanation  of  Prov  ision 


The  proN'ision  extends  and  modifies  the  credit  for  installing  alternative  fuel  refueling 
property,  fhe  provision  extends  for  one  year  (through  2010)  the  credit  for  installing  alternative 
fuel  refueling  property,  other  than  property  relating  to  natural  gas,  compressed  natural  gas 
(CNd),  liquefied  natural  gas  (TNG),  or  hydrogen.  The  credit  for  property  relating  to  natural  gas, 
CNG.  and  TNG  is  extended  through  2014  for  depreciable  property  and  through  2017  for 
nondepreciable  property.  ( The  provision  does  not  extend  the  credit  for  property  relating  to 
hydrogen,  which  continues  through  2014  under  present  law.) 

fhe  provision  increases  the  credit  amount  to  50  percent  of  the  cost  of  the  qualified 
property  . It  also  raises  to  $50,000  per  taxable  year,  per  location,  the  limit  with  respect  to 
depreciable  qualified  property.  With  respect  to  qualified  property  that  is  not  subject  to 
depreciation,  the  limit  is  raised  to  $2,000  per  taxable  year. 

Effective  Date 


fhe  provision  is  effective  for  property  placed  in  service  after  the  date  of  enactment,  in 
taxable  years  ending  after  such  date. 

8.  Certain  income  and  gains  relating  to  alcohol  fuels  and  mixtures,  biodiesel  fuels  and 
mixtures,  and  alternative  fuels  and  mixtures  treated  as  qualifying  income  for  purposes  of 
the  exception  from  treatment  of  publicly  traded  partnerships  as  corporations  (sec.  128  of 
the  bill  and  sec.  7704  of  the  C ode) 


Present  Law 


Partnerships  in  general 

A partnership  generally  is  not  treated  as  a taxable  entity  (except  for  certain  publicly 
traded  partnerships),  but  rather,  is  treated  as  a pass-through  entity.  Income  earned  by  a 
partnership,  whether  distributed  or  not.  is  taxed  to  the  partners. The  character  of  partnership 
items  passes  through  to  the  partners,  as  if  the  items  were  realized  directly  by  the  partners. For 

example,  a partners  share  ol  the  partnerships  dividend  income  is  generally  treated  as  dividend 
income  in  the  hands  of  the  partner. 

Publicly  traded  partnerships 

Under  present  law,  a publicly  traded  partnership  generally  is  treated  as  a corporation  for 
e era  tax  purposes  (sec.  7704(a)).  For  this  purpose,  a publicly  traded  partnership  means  any 
partnership  if  interests  in  the  partnership  are  traded  on  an  established  securities  market,  or 


Section  701 . 
Section  702. 
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interests  in  the  partnership  are  readily  tradable  on  a secondary  market  (or  the  substantial 
equivalent  thereof). 

An  exception  from  corporate  treatment  is  provided  for  certain  publicly  traded 
partnerships,  90  percent  or  more  of  whose  gross  income  is  qualifying  income  (sec.  7704(c)(2)). 
However,  this  exception  does  not  apply  to  any  partnership  that  would  be  described  in  section 
851(a)  it  it  were  a domestic  corporation,  which  includes  a corporation  registered  under  the 
Investment  Company  Act  of  1 940  as  a management  company  or  unit  investment  trust. 

Qualifying  income  includes  interest,  dividends,  and  gains  from  the  disposition  of  a capital 
asset  (or  of  property  described  in  section  1231(b))  that  is  held  for  the  production  of  income  that 
is  qualifying  income.  Qualifying  income  also  includes  rents  from  real  property,  gains  from  the 
sale  or  other  disposition  of  real  property,  and  income  and  gains  from  the  exploration, 
development,  mining  or  production,  processing,  refining,  transportation  (including  pipelines 
transporting  gas,  oil,  or  products  thereof),  or  the  marketing  of  any  mineral  or  natural  resource 
(including  fertilizer,  geothermal  energy,  and  timber).  It  also  includes  income  and  gains  from 
commodities  (not  described  in  section  1221(a)(1))  or  futures,  options,  or  forward  contracts  with 
respect  to  such  commodities  (including  foreign  currency  transactions  of  a commodity  pool)  in 
the  case  of  partnership,  a principal  activity  of  which  is  the  buying  and  selling  of  such 
commodities,  futures,  options  or  forward  contracts. 

Explanation  of  Provision 

The  provision  provides  that  qualifying  income  of  a publicly  traded  partnership  includes 
income  or  gains  from  the  transportation  or  storage  of  certain  fuels.  Specifically,  the  fuels  are:  (1) 
any  fuel  described  in  subsection  (b),  (c),  (d)  or  (e)  of  section  6426,  namely,  alcohol  fuel 
mixtures,  biodiesel  mixtures,  alternative  fuels  (which  include  liquefied  petroleum  gas,  P Series 
Fuels,  compressed  or  liquefied  natural  gas,  liquefied  hydrogen,  liquid  fuel  derived  from  coal 
through  the  Fischer-Tropsch  process,  and  liquid  fuel  derived  from  biomass),  and  alternative  fuel 
mixtures,  (2)  neat  alcohol  other  than  alcohol  derived  from  petroleum,  natural  gas  or  coal  or 
having  a proof  of  less  than  190  (as  defined  in  section  6426(b)(4)(A)),  and  (3)  neat  biodiesel  (as 
defined  in  section  40A(d)(l)). 


Effective  Date 


The  provision  applies  to  taxable  years  beginning  after  the  date  of  enactment. 


44 


C . Knerg>  C onscrv  ation  and  Efficiency  Provisions 


1.  Extension  and  modification  of  energy 
and  sec.  25(  of  the  C ode) 


efficient  existing  homes  credit  (sec.  131  of  the  bill 


Present  Law 


Code  section  25C  provides  a 10-percenl  credit  for  the  purchase  of  qualified  energy 
efficiency  improvements  to  existing  homes.  A qualified  energy  efficiency  improvement  is  any 
energy  eftlciency  building  envelope  component  that  meets  or  exceeds  the  prescriptive  criteria  for 
such  a component  established  by  the  2000  International  Energy  Conservation  Code  as 
supplemented  and  as  in  effect  on  August  8.  2005  (or,  in  the  case  of  metal  roofs  with  appropriate 
pigmented  coatings,  meets  the  Energy  Star  program  requirements),  and  (1)  that  is  installed  in  or 
on  a dwelling  located  in  the  United  States;  (2)  owned  and  used  by  the  taxpayer  as  the  taxpayer’s 
principal  residence;  (3)  the  original  use  of  which  commences  with  the  taxpayer;  and  (4)  such 
component  reasonably  can  be  expected  to  remain  in  use  for  at  least  five  years.  The  credit  is 
nonrefundable. 

Building  envelope  components  are;  ( 1 ) insulation  materials  or  systems  which  are 
specifically  and  primarily  designed  to  reduce  the  heat  loss  or  gain  for  a dwelling;  (2)  exterior 
windows  (including  skylights)  and  doors;  and  (3)  metal  roofs  with  appropriate  pigmented 
coatings  which  are  specifically  and  primarily  designed  to  reduce  the  heat  loss  or  gain  for  a 
dwelling. 

Additionally  , code  section  25C  provides  specified  credits  for  the  purchase  of  specific 
energy  efficient  property,  fhe  allowable  credit  for  the  purchase  of  certain  property  is  (1)  $50  for 
each  advanced  main  air  circulating  fan,  (2)  $150  for  each  qualified  natural  gas,  propane,  or  oil 
furnace  or  hot  water  boiler,  and  (3)  $300  for  each  item  of  qualified  energy  efficient  property. 

An  advanced  main  air  circulating  tan  is  a tan  used  in  a natural  gas,  propane,  or  oil 
furnace  originally  placed  in  seiwice  by  the  taxpayer  during  the  taxable  year,  and  whieh  has  an 
annual  electricity  use  ot  no  more  than  tw'o  percent  of  the  total  annual  energy  use  of  the  furnace 
(as  determined  in  the  standard  Department  of  Energy  test  procedures). 

A qualilied  natural  gas,  propane,  or  oil  tumace  or  hot  water  boiler  is  a natural  gas, 
propane,  or  oil  tumace  or  hot  water  boiler  with  an  annual  tuel  utilization  efficiency  rate  of  at 
least  95. 


Qualified  energy -ellicient  property  is:  (1 ) an  electric  heat  pump  water  heater  which  yields 
an  energy  factor  ot  at  least  2.0  in  the  standard  Department  ot  Energv  test  procedure  (2)  an 
electric  heal  pump  which  has  a heating  seasonal  perfonnance  factor  (HSPF)  of  at  least  9 a 
seasonal  energy  efficiency  ratio  (Siii-iR)  ofat  least  1 5,  and  an  energy  efficiency  ratio  (HER)  of  at 
least  1 3.  (31  a geothennal  heat  pump  which  (i)  in  the  case  of  a closed  loop  product,  has  an  energy 
elhciency  ratio  (l.f.R)  ol  at  least  14.1  and  a heating  coefficient  of  performance  (COP)  of  at  least 
3. .3  (10  in  the  case  ol  an  open  loop  product,  has  an  energy  efficiency  ratio  (EER)  of  at  least  16.2 
and  a heating  coellicient  of  performance  (COP)  of  at  least  3.6.  and  (iii)  in  the  ca.se  of  a direct 
expansion  (1  XI  product,  has  an  energy  efficiency  ratio  (EER)  of  at  least  15  and  a heating 
etxdl.cient  ol  pertormance  (COP)  of  at  least  3.5.  (4)  a central  air  conditioner  with  energy 
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efficiency  of  at  least  the  highest  efficiency  tier  established  by  the  Consortium  for  Energy 

Efficiency  as  in  effect  on  Jan.  1,  2006,  and  (5)  a natural  gas,  propane,  or  oil  water  heater  which 
has  an  energy  tactor  of  at  least  0.80.^ 

Under  section  25C,  the  maximum  credit  for  a taxpayer  with  respect  to  the  same  dwelling 
for  all  taxable  years  is  $500,  and  no  more  than  $200  of  such  credit  may  be  attributable  to 
expenditures  on  windows. 

The  taxpayer’s  basis  in  the  property  is  reduced  by  the  amount  of  the  credit.  Special  rules 
apply  m the  case  of  condominiums  and  tenant-stockholders  in  cooperative  housing  corporations. 

The  credit  applies  to  property  placed  in  service  prior  to  January  1,  2008. 

Explanation  of  Provision 

The  25C  credit  is  expired  for  2008.  The  provision  reestablishes  the  credit  for  one  year 
for  property  placed  in  service  after  December  3 1 , 2008  and  before  January  1 , 20 1 0.  The 
provision  also  adds  biomass  fuel  property  to  the  list  of  qualified  energy  efficient  building 
property  eligible  for  a $300  credit.  Biomass  fuel  property  is  a stove  that  bums  biomass  fuel  to 
heat  a dwelling  unit  located  in  the  United  States  and  used  as  a principal  residence  by  the 
taxpayer,  or  to  heat  water  for  such  dwelling  unit,  and  that  has  a thermal  efficiency  rating  of  at 
least  75  percent.  Biomass  fuel  is  any  plant-derived  fuel  available  on  a renewable  or  recurring 
basis,  including  agricultural  crops  and  trees,  wood  and  wood  waste  and  residues  (including  wood 
pellets),  plants  (including  aquatic  plants,  grasses,  residues,  and  fibers. 

The  credit  for  geothermal  heat  pumps  is  eliminated  to  conform  with  the  establishment  of 

a residential  geothermal  heat  pump  credit  under  Code  section  25D,  as  provided  in  section  104  of 
the  bill. 


Effective  Date 

The  provision  is  effective  for  expenditures  after  December  3 1 , 2008,  for  property  placed 
in  service  after  December  31, 2008  and  prior  to  January  1,  2010. 

2.  Energy  efficient  commercial  buildings  deduction  (sec.  132  of  the  bill  and  sec.  179D  of  the 
Code) 


Present  Law 

In  general 

Code  section  179D  provides  a deduction  equal  to  energy-efficient  commercial  building 
property  expenditures  made  by  the  taxpayer.  Energy-efficient  commercial  building  property 
expenditures  is  defined  as  property  (1)  which  is  installed  on  or  in  any  building  located  in  the 
United  States  that  is  within  the  scope  of  Standard  90.1-2001  of  the  American  Society  of  Heating, 
Refrigerating,  and  Air  Conditioning  Engineers  and  the  Illuminating  Engineering  Society  of 
North  America  (“ASHRAE/IESNA”),  (2)  which  is  installed  as  part  of  (i)  the  interior  lighting 
systems,  (ii)  the  heating,  cooling,  ventilation,  and  hot  water  systems,  or  (iii)  the  building 
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en\ elope,  and  (3)  which  is  certified  as  being  installed  as  part  ot  a plan  designed  to  reduce  the 
total  annual  energy  and  power  costs  with  respect  to  the  interior  lighting  systems,  heating, 
cooling,  ventilation,  and  hot  water  systems  of  the  building  by  50  percent  or  more  in  comparison 
to  a reference  building  which  meets  the  minimum  requirements  of  Standard  90.1-2001  (as  in 
effect  on  April  2.  2003).  The  deduction  is  limited  to  an  amount  equal  to  $1 .80  per  square  toot  ot 
the  property  for  which  such  expenditures  are  made.  The  deduction  is  allowed  in  the  year  in 
which  the  property  is  placed  in  service. 

Certain  certification  requirements  must  be  met  in  order  to  qualify  for  the  deduction.  The 
Secretary,  in  consultation  with  the  Secretary'  of  Energy,  will  promulgate  regulations  that  describe 
methods  of  calculating  and  verifying  energy  and  power  costs  using  qualified  computer  software 
based  on  the  provisions  of  the  2005  California  Nonresidential  Alternative  Calculation  Method 
Approval  Manual  or,  in  the  case  of  residential  property,  the  2005  California  Residential 
Alternative  Calculation  Method  Approval  Manual. 

The  Secretary  shall  prescribe  procedures  for  the  inspection  and  testing  for  compliance  of 
buildings  that  are  comparable,  given  the  difference  between  commercial  and  residential 
buildings,  to  the  requirements  in  the  Mortgage  Industry  National  Accreditation  Procedures  for 
Home  Energy  Rating  Systems.  Individuals  qualified  to  detei'mine  compliance  shall  only  be  those 
recognized  by  one  or  more  organizations  certified  by  the  Secretary  for  such  purposes. 

for  energy-efficient  commercial  building  property  expenditures  made  by  a public  entity, 
such  as  public  schools,  the  Secretarv’  shall  promulgate  regulations  that  allow  the  deduction  to  be 
allocated  to  the  person  primarily  responsible  for  designing  the  property  in  lieu  of  the  public 
entity. 


If  a deduction  is  allowed  under  this  section,  the  basis  of  the  property  shall  be  reduced  by 
the  amount  of  the  deduction. 

fhe  deduction  is  effective  for  property  placed  in  service  after  December  31,  2005  and 
prior  to  January  1 , 2009. 

Partial  allow  ance  of  deduction 


In  the  ca.se  ot  a building  that  does  not  meet  the  overall  building  requirement  of  a 50- 
percent  energ)  sa\ings,  a partial  deduction  is  allowed  with  respect  to  each  separate  building 
svstem  that  comprises  energy  efficient  property  and  which  is  certified  by  a qualified  professional 
as  meeting  or  exceeding  the  applicable  system-specific  savings  targets  established  by  the 
Secretary  ot  the  I reasury . 1 he  applicable  system-specific  savings  targets  to  be  established  by 
the  Secretary  are  those  that  would  result  in  a total  annual  energy  savings  with  respect  to  the 
whole  building  ot  50  percent,  it  each  ot  the  separate  systems  met  the  system  specific  target  The 
separate  building  systems  are  ( 1 ) the  interior  lighting  system.  (2)  the  heating,  cooling,  ventilation 
and  hot  water  systems,  and  (3)  the  building  envelope.  The  maximum  allowable  deduction  is 
$0.60  per  square  toot  tor  each  separate  system. 
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Interim  rules  for  lighting  systems 


In  the  case  of  system-speci^c  partial  deductions,  in  general  no  deduction  is  allowed  until 
the  Secretary  establishes  system-specific  targets"^  However,  in  the  case  of  lighting  system 
retrofits,  until  such  time  as  the  Secretary  issues  final  regulations,  the  system-specific  energy 
savings  target  for  the  lighting  system  is  deemed  to  be  met  by  a reduction  in  Lighting  Power 
Density  of  40  percent  (50  percent  in  the  case  of  a warehouse)  of  the  minimum  requirements  in 
Table  9.3 . 1 . 1 or  Table  9.3.1 .2  of  ASHRAE/IESNA  Standard  90. 1 -200 1 . Also,  in  the  case  of  a 
lighting  system  that  reduces  lighting  power  density  by  25  percent,  a partial  deduction  of  30  cents 
per  square  foot  is  allowed.  A pro-rated  partial  deduction  is  allowed  in  the  case  of  a lighting 
system  that  reduces  lighting  power  density  between  25  percent  and  40  percent.  Certain  lighting 
level  and  lighting  control  requirements  must  also  be  met  in  order  to  qualify  for  the  partial 
lighting  deductions  under  the  interim  rule. 

Explanation  of  Provision 

The  provision  extends  the  energy  efficient  commercial  buildings  deduction  for  five  years 
through  December  31,2013. 


Effective  Date 

The  provision  is  effective  on  the  date  of  enactment. 

3.  Extension  and  modification  of  energy  efficient  appliance  credit  (sec.  133  of  the  bill  and 
sec.  45M  of  the  Code) 

Present  Law 

A credit  is  allowed  for  the  eligible  production  of  certain  energy-efficient  dishwashers, 
clothes  washers,  and  refrigerators. 

The  credit  for  dishwashers  applies  to  dishwashers  produced  in  2006  and  2007  that  meet 
the  Energy  Star  standards  for  2007,  and  equals  $32.31  per  eligible  dishwasher."*^ 


IRS  Notice  2008-40  has  set  a target  of  a 1 0 percent  reduction  in  total  energy  and  power  costs 
with  respect  to  the  building  envelope,  and  20  percent  each  with  respect  to  the  interior  lighting  system  and 
the  heating,  cooling,  ventilation  and  hot  water  systems. 

The  credit  amount  equals  $3  multiplied  by  1 00  times  the  “energy  savings  percentage,’'  but  may 
not  exceed  $100  per  dishwasher.  The  energy  saving  percentage  is  defined  as  the  change  in  the  energy 
factor  (EF)  required  by  the  Energy  Star  program  between  2007  and  2005  divided  by  the  EF  requirement 
for  2007.  The  EF  required  for  the  Energy  Star  program  was  0.58  in  2005  and  0.65  in  2007,  for  a change 
of  0.07.  The  energy  saving  percentage  is  thus  0.07  / 0.65,  which  when  multiplied  by  100  times  $3  equals 
$32.3 1 per  refrigerator. 
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The  credit  tor  clothes  washers  equals  $100  for  clothes  washers  manufactured  in  2006- 
2007  that  meet  the  requirements  ot  the  Energy  Star  program  that  are  in  etfect  for  clothes  washers 

in  2007. 

The  credit  for  refrigerators  is  based  on  energy  savings  and  year  of  manufacture.  The 
energy  savings  are  detemtined  relative  to  the  energy  conservation  standards  promulgated  by  the 
Department  of  Energv  that  took  ettect  on  July  1, 2001.  Relrigerators  that  achieve  a 15  to  20 
percent  energy  sa\  ing  and  that  are  manufactured  in  2006  receive  a $75  credit.  Refrigerators  that 
achieve  a 20  to  25  percent  energy  saving  receive  a (i)  $125  credit  if  manufactured  in  2006-2007. 
Refrigerators  that  achieve  at  least  a 25  percent  energy  saving  receive  a (i)  $175  credit  if 
manufactured  in  2006-2007. 

Appliances  eligible  for  the  credit  include  only  those  produced  in  the  United  States  and 
that  exceed  the  average  amount  of  U.S.  production  from  the  three  prior  calendar  years  for  each 
categorc-  of  appliance.  In  the  case  of  refrigerators,  eligible  production  is  U.S.  production  that 
exceeds  1 10  percent  of  the  average  amount  of  U.S.  production  from  the  three  prior  calendar 
years. 


A dishwasher  is  any  a residential  dishwasher  subject  to  the  energy  conserv'ation  standards 
established  by  the  Department  of  Energy.  A refrigerator  must  be  an  automatic  defrost 
refrigerator-freezer  with  an  internal  volume  of  at  least  16.5  cubic  feet  to  qualify  for  the  credit.  A 
clothes  washer  is  any  residential  clothes  washer,  including  a residential  style  coin  operated 
washer,  that  satisfies  the  relevant  efficiency  standard. 

The  taxpayei  may  not  claim  credits  in  excess  of  $75  million  for  all  taxable  years,  and 
may  not  claim  credits  in  excess  of  $20  million  with  respect  to  clothes  washers  eligible  for  the 
$50  credit  and  refrigerators  eligible  for  the  $75  credit.  A taxpayer  may  elect  to  increase  the  $20 
million  limitation  described  above  to  $25  million  provided  that  the  aggregate  amount  of  credits 
with  respect  to  such  appliances,  plus  refrigerators  eligible  for  the  $100  and  $125  credits,  is 
limited  to  $50  million  for  all  taxable  years. 

.Additionally,  the  credit  allowed  in  a taxable  year  for  all  appliances  may  not  exceed  two 
percent  ot  the  average  annual  gross  receipts  ot  the  taxpayer  for  the  three  taxable  years  preceding 
the  taxable  year  in  which  the  credit  is  determined. 

I'he  credit  is  part  of  the  general  business  credit. 

Explanation  of  Provision 

I he  provision  extends  and  modifies  the  energy  etllcient  appliance  credit.  The  provision 
provides  modified  credits  for  eligible  production  as  follows; 

Dishvv  ashers 


1. 


$45  m the  case  ot  a dishwasher  that  is  manufactured  in  calendar  year  2008  or  2009 
that  uses  no  more  than  324  kilowatt  hours  per  year  and  5.8  gallons  per  cycle,  and 
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2.  $75  in  the  case  of  a dishwasher  that  is  manufactured  in  calendar  year  2008,  2009,  or 
2010  and  that  uses  no  more  than  307  kilowatt  hours  per  year  and  5.0  gallons  per  cycle 
(5.5  gallons  per  cycle  for  dishwashers  designed  for  greater  than  12  place  settings). 

Clothes  washers 

1 . $75  in  the  case  of  a residential  top-loading  clothes  washer  manufactured  in  calendar 
year  2008  that  meets  or  exceeds  a 1.72  modified  energy  factor  and  does  not  exceed  a 
8.0  water  consumption  factor,  and 

2.  $125  in  the  case  of  a residential  top-loading  clothes  washer  manufactured  in  calendar 
year  2008  or  2009  that  meets  or  exceeds  a 1.8  modified  energy  factor  and  does  not 
exceed  a 7.5  water  consumption  factor, 

3.  $150  in  the  case  of  a residential  or  commercial  clothes  washer  manufactured  in 
calendar  year  2008,  2009  or  2010  that  meets  or  exceeds  a 2.0  modified  energy  factor 
and  does  not  exceed  a 6.0  water  consumption  factor,  and 

4.  $250  in  the  case  of  a residential  or  commercial  clothes  washer  manufactured  in 
calendar  year  2008,  2009,  or  2010  that  meets  or  exceeds  a 2.2  modified  energy  factor 
and  does  not  exceed  a 4.5  water  consumption  factor. 

Refrigerators 

1 . $50  in  the  case  of  a refrigerator  manufactured  in  calendar  year  2008  that  consumes  at 
least  20  percent  but  not  more  than  22.9  percent  less  kilowatt  hours  per  year  than  the 
2001  energy  conservation  standards, 

2.  $75  in  the  case  of  a refrigerator  that  is  manufactured  in  calendar  year  2008  or  2009 
that  consumes  at  least  23  percent  but  no  more  than  24.9  percent  less  kilowatt  hours  per 
year  than  the  2001  energy  conservation  standards, 

3.  $ 1 00  in  the  case  of  a refrigerator  that  is  manufactured  in  calendar  year  2008,  2009  or 
2010  that  consumes  at  least  25  percent  but  not  more  than  29.9  percent  less  kilowatt 
hours  per  year  than  the  2001  energy  conservation  standards,  and 

4.  $200  in  the  case  of  a refrigerator  manufactured  in  calendar  year  2008,  2009  or  2010 
that  consumes  at  least  30  percent  less  energy  than  the  2001  energy  conservation 
standards. 

Appliances  eligible  for  the  credit  include  only  those  that  exceed  the  average  amount  of 
production  from  the  two  prior  calendar  years  for  each  category  of  appliance,  rather  than  the 

present  law  three  prior  calendar  years.  Additionally,  the  special  rule  with  respect  to  refrigerators 
is  eliminated. 

The  aggregate  credit  amount  allowed  with  respect  to  a taxpayer  for  all  taxable  years 
beginning  after  December  31,  2007  may  not  exceed  $75  million,  with  the  exception  that  the  $200 
refrigerator  credit  and  the  $250  clothes  washer  credit  are  not  limited. 
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The  term  "modified  energy  lactor"  means  the  modified  energy  factor  established  by  the 
Department  of  Hnergy  for  compliance  with  the  Federal  energy  conservation  standard. 

The  term  “gallons  per  cycle"  means,  with  respect  to  a dishw'asher,  the  amount  of  w'ater. 
expressed  in  gallons,  required  to  complete  a normal  cycle  of  a dishwasher. 


he  term  “water  consumption  factor"  means,  with  respect  to  a clothes  washer,  the 


quotient  of  the  total  weighted  per-cycle  water  consumption  divided  by  the  cubic  foot  (or  liter) 
capacity  of  the  clothes  washer. 


Effective  Date 


The  provision  applies  to  appliances  produced  after  December  31, 2007. 

4.  Accelerated  reeoverx  period  for  depreciation  of  smart  meters  and  smart  grid  systems 
(see.  134  of  the  bill  and  see.  168  of  the  C ode) 

Present  Law 


A taxpayer  generally  must  capitalize  the  cost  of  property  used  in  a trade  or  business  and 
recover  such  cost  over  time  through  annual  deductions  for  depreciation  or  amortization. 

Tangible  propertx'  generally  is  depreciated  under  the  modified  accelerated  cost  recover)’  system 
(“MAC'RS").  which  determines  depreciation  by  applying  specific  recovery  periods,  placed-in- 
service  conventions,  and  depreciation  methods  to  the  cost  of  various  types  of  depreciable 
property  The  cla.s'^  lives  of  assets  placed  in  service  after  1986  are  generally  set  forth  in 
Revenue  Procedure  87-56. Assets  included  in  class  49.14,  describing  assets  used  in  the 
transmission  and  distribution  of  electricity  for  sale  and  related  land  improvements,  are  assigned  a 
cla.ss  life  of  30  years  and  a recover)’  period  of  20  years. 


Explanation  of  Provision 

1 he  pro\  ision  provides  a 10-year  recover)’  pejiod  and  150  percent  declining  balance 
method  for  any  qualified  smart  electric  meter  and  any  qualified  smart  electric  grid  system. For 
purposes  of  the  provision,  a qualified  smart  electric  meter  means  any  time-based  meter  and 
related  communication  equipment  which  is  placed  in  serv  ice  by  a taxpayer  who  is  a supplier  of 
electric  energy  or  a provider  of  electric  energy  serv  ices  and  which  is  capable  of  being  used  by 
the  taxpa)er  as  part  of  a system  that  ( 1 ) measures  and  records  electricitv  usage  data  on  a time- 
diflcrentiatcd  basis  in  at  least  24  separate  time  segments  per  day;  (2)  provides  for  the  exchange 
of  information  between  the  supplier  or  provider  and  the  customer's  smart  electric  meter  in 
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Sec.  168. 
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VO 


C.B.  674  (a.s  clarified  and  modified  by  Rev.  Proc.  88-22,  1988-1  C B 785) 


I \ 1^^  extent  proper!)  otherwise  qualified  for  a shorter  recover  period,  such  shorter  recovery 
period  shall  appi) . 
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support  of  time-based  rates  or  other  forms  of  demand  response;  and  (3)  provides  data  to  such 
supplier  or  provider  so  that  the  supplier  or  provider  can  provide  energy  usage  information  to 
customers  electronically;  and  (4)  provides  net  metering. 

For  purposes  of  the  provision,  a qualified  smart  electric  grid  system  means  any  smart  grid 
property  used  as  part  of  a system  for  electric  distribution  grid  communications,  monitoring,  and 
management  placed  in  service  by  a taxpayer  who  is  a supplier  of  electric  energy  or  a provider  of 
electric  energy  services.  Smart  grid  property  includes  electronics  and  related  equipment  that  is 
capable  of  (1)  sensing,  collecting,  and  monitoring  data  of  or  from  all  portions  of  a utility’s 
electric  distribution  grid;  (2)  providing  real-time,  two-way  communications  to  monitor  or 
manage  such  grid;  and  (3)  providing  real-time  analysis  of  and  event  prediction  based  upon 

collected  data  that  can  be  used  to  improve  electric  distribution  system  reliability,  quality,  and 
performance. 


Effective  Date 

The  provision  is  effective  for  property  placed  in  service  after  the  date  of  enactment. 

5.  Extension  of  issuance  authority  for  qualified  green  building  and  sustainable  design 
project  bonds  (sec.  135  of  the  bill  and  sec.  142  of  the  Code) 

Present  Law 

In  general 

Private  activity  bonds  are  bonds  that  nominally  are  issued  by  States  or  local  governments, 
but  the  proceeds  of  which  are  used  (directly  or  indirectly)  by  a private  person  and  payment  of 
which  is  derived  from  funds  of  such  private  person.  The  exclusion  from  income  for  State  and 
local  bonds  does  not  apply  to  private  activity  bonds,  unless  the  bonds  are  issued  for  certain 
peirnitted  purposes  ( qualified  private  activity  bonds”).  The  definition  of  a qualified  private 
activity  bond  includes  exempt  facility  bonds. 

In  most  cases,  the  aggregate  volume  of  tax-exempt  qualified  private  activity  bonds, 
including  most  exempt  facility  bonds,  is  restricted  by  annual  aggregate  volume  limits  imposed  on 
bonds  issued  by  issuers  within  each  State.  For  calendar  year  2008,  the  State  volume  cap,  which 
IS  indexed  for  inflation,  equals  $85  per  resident  of  the  State,  or  $262.09  million,  if  greater. 

Qualified  green  building  and  sustainable  design  project  bonds 

The  definition  of  exempt  facility  bond  includes  qualified  green  building  and  sustainable 
design  project  bonds  ( qualified  green  bond”).  A qualified  green  bond  is  defined  as  any  bond 
issued  as  part  of  an  issue  that  finances  a project  designated  by  the  Secretary,  after  consultation 
with  the  Administrator  of  the  Environmental  Protection  Agency  (the  “Administrator”)  as  a green 
building  and  sustainable  design  project  that  meets  the  following  eligibility  requirements;  (I)  at 
least  75  percent  of  the  square  footage  of  the  commercial  buildings  that  are  part  of  the  project  is 
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registered  for  the  U.S.  Cireen  Building  Council’s  LEED"  certification  and  is  reasonably  expected 
(at  the  time  of  designation)  to  meet  such  certification;  (2)  the  project  includes  a brownfield  site,' 
(^)  the  project  receives  at  least  $5  million  dollars  m specillc  State  or  local  resources,  and  (4)  the 
project  includes  at  least  one  million  square  feet  of  building  or  at  least  20  acres  of  land. 

Qualified  green  bonds  are  not  subject  to  the  State  bond  volume  limitations.  Rather,  there 
is  a national  limitation  of  $2  billion  of  qualified  green  bonds  that  the  Secretary  may  allocate,  in 
the  aggregate,  to  qualified  green  building  and  sustainable  design  projects.  Qualified  green  bonds 
may  be  currently  refunded  if  certain  conditions  are  met,  but  cannot  be  advance  refunded.  1 he 
authority  to  issue  qualified  green  bonds  terminates  after  September  30,  2009. 

Under  present  law.  each  green  building  and  sustainable  design  project  must  certify  to  the 
Secretarv'.  no  later  than  30  days  after  the  completion  of  the  project,  that  the  net  benefit  ot  the  tax- 
exempt  financing  was  used  for  the  purposes  described  in  the  project  application.  Issuers  are 
required  to  maintain,  on  behalf  of  each  project,  an  interest  bearing  reserve  account  equal  to  one 
percent  of  the  net  proceeds  of  any  qualified  green  bond  issued  for  such  project.  Not  later  than 
five  years  after  the  date  of  issuance  of  bonds  with  respect  to  the  project,  the  Secretary,  after 
consultation  with  the  Administrator,  shall  determine  whether  the  project  financed  with  the 
proceeds  of  qualified  green  bonds  has  substantially  complied  with  the  requirements  and  goals  of 
the  project.  If  the  Secretarx’.  after  such  consultation,  certifies  that  the  project  has  substantially 
complied  with  the  requirements  and  goals,  amounts  in  the  reserve  account,  including  all  interest, 
shall  be  released  to  the  project.  If  the  Secretary  determines  that  the  project  has  not  substantially 
complied  with  such  requirements  and  goals,  amounts  in  the  reserve  account,  including  all 
interest,  shall  be  paid  to  the  United  States  Treasury'. 

Explanation  of  Provision 

fhe  provision  extends  the  authority  to  issue  qualified  green  bonds  through  September  30, 

2012. 


1 he  provision  also  clarifies  that  the  date  for  determining  whether  amounts  in  a reserve 
account  may  be  released  to  a green  building  and  sustainable  design  project  is  the  date  that  is  five 
years  after  the  date  of  issuance  of  the  last  bond  issue  issued  with  respect  to  such  project. 


I he  Lf.f.I)  ( Leadership  in  l-.nergy  and  Environmental  Design)  Green  Building  Rating  System 
is  a voluntary , consensus-based  national  standard  for  developing  high-performance  sustainable  buildings. 
Registration  is  the  first  step  toward  LEEI)  certification.  Actual  certification  requires  that  the  applicant 
project  satisfx  a number  ot  requirements.  Commercial  buildings,  as  defined  by  standard  building  codes 
are  eligible  for  certification.  Commercial  occupancies  include,  but  are  not  limited  to,  offices,  retail  and 
service  establishments,  institutional  buildings  (e.g.  libraries,  schools,  museums,  churches,  etc.),  hotels, 
and  residential  buildings  of  tour  or  more  habitable  stories. 


for  this  purpose,  a brownfield  site  is  defined  by  section  101(39)  of  the  Comprehensive 
Einironmental  Resp<mse.  Compensation,  and  Liability  Act  of  1980  (42  U.S.C.  sec.  9601),  including  a site 
dcscr.bod  m subparagraph  (l)Kii)(ll)(aa)  Ihoroof  (relaring  ,o  a silo  that  is  contaminated  by  petroleum  or  a 
pe-lroleunt  product  excluded  Irom  the  dellnilion  of  'hayardous  substance'  under  section  101) 
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Effective  Date 


The  provision  applies  on  the^date  of  enactment. 
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rn  I F,  II  -ONK  WAR  EXTENSION  OF  TEMPORARY  PROVISIONS 

A.  Extensions  Primarily  Affecting  Individuals 

1.  Deduction  of  State  and  local  general  sales  taxes  (sec.  201  of  the  bill  and  sec.  164  of  the 
Code) 


Present  Law 


l-'or  purposes  of  determining  regular  tax  liability,  an  itemized  deduction  is  permitted  for 
certain  State  and  local  taxes  paid,  including  individual  income  taxes,  real  property  taxes,  and 
personal  property  taxes,  fhe  itemized  deduction  is  not  permitted  for  purposes  of  determining  a 
taxpayer's  alternative  minimum  taxable  income.  For  taxable  years  beginning  in  2004  and  2005, 
at  the  election  of  the  taxpayer,  an  itemized  deduction  may  be  taken  for  State  and  local  general 
sales  taxes  in  lieu  of  the  itemized  deduction  provided  under  present  law  for  State  and  local 
income  taxes.  As  is  the  case  for  State  and  local  income  taxes,  the  itemized  deduction  for  State 
and  local  general  .sales  taxes  is  not  pennitted  for  purposes  of  determining  a taxpayer’s  alternative 
minimum  taxable  income.  Taxpayers  have  two  options  with  respect  to  the  determination  of  the 
sales  tax  deduction  amount.  Taxpayers  may  deduct  the  total  amount  of  general  State  and  local 
sales  taxes  paid  by  accumulating  receipts  showing  general  sales  taxes  paid.  Alternatively, 
taxpayers  may  use  tables  created  by  the  Secretary'  of  the  Treasury  that  show  the  allowable 
deduction.  The  tables  are  based  on  average  consumption  by  taxpayers  on  a State-by-State  basis 
taking  into  account  number  of  dependents,  modified  adjusted  gross  income  and  rates  of  State  and 
local  general  sales  taxation.  Taxpayers  who  live  in  more  than  one  jurisdiction  during  the  tax 
year  are  required  to  pro-rate  the  table  amounts  based  on  the  time  they  live  in  each  jurisdiction. 
Taxpayers  who  use  the  tables  created  by  the  Secretary  may,  in  addition  to  the  table  amounts, 
deduct  eligible  general  sales  taxes  paid  with  respect  to  the  purchase  of  motor  vehicles,  boats  and 
other  items  specified  by  the  Secretary.  Sales  taxes  for  items  that  may  be  added  to  the  tables  are 
not  rellected  in  the  tables  themselves. 


1 he  term  “general  sales  tax  means  a tax  imposed  at  one  rate  with  respect  to  the  sale  at 
retail  of  a broad  range  of  classes  of  items.  However,  In  the  case  of  items  of  food,  clothing, 
medical  supplies,  and  motor  vehicles,  the  lact  that  the  tax  does  not  apply  wdth  respect  to  some  or 
all  ot  such  items  is  not  taken  into  account  in  determining  whether  the  tax  applies  with  respect  to 
a broad  range  ol  classes  ol  items,  and  the  lact  that  the  rate  ot  tax  applicable  with  respect  to  some 
or  all  ol  such  items  is  lower  than  the  general  rate  ol  tax  is  not  taken  into  account  in  determining 
whether  the  tax  is  imposed  at  one  rate.  Except  in  the  case  of  a lower  rate  of  tax  applicable  with 
respect  tti  lood.  clothing,  medical  supplies,  or  motor  vehicles,  no  deduction  is  allowed  for  any 
general  sales  tax  imposed  with  respect  to  an  item  at  a rate  other  than  the  general  rate  of  tax. 

I lowe\er,  in  the  case  ot  motor  vehicles,  if  the  rate  of  tax  exceeds  the  general  rate,  such  excess 
shall  be  disregarded  and  the  general  rate  is  treated  as  the  rate  of  tax. 

.\  compen.sating  use  tax  with  respect  to  an  item  is  treated  as  a general  sales  tax,  provided 
such  lax  IS  complementary  to  a general  .sales  tax  and  a deduction  for  sales  taxes  is  allowable  with 
respect  to  items  .sold  at  retail  in  the  taxing  jurisdiction  that  are  similar  to  such  item. 
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Explanation  of  Provision 


The  present-law  provision  a^pwing  taxpayers  to  elect  to  deduct  State  and  local  sales 
2^09)^^  income  taxes  is  extended  for  two  years  (through  December  3 1 , 


Effective  Date 


The  provision  applies  to  taxable  years  beginning  after  December  3 1 , 2007. 


2.  Above-the-line  deduction  for  higher  education  expenses  (sec.  202  of  the  hill  and  sec  222 
of  the  Code) 


Present  Law 


An  individual  is  allowed  an  above-the-line  deduction  for  qualified  tuition  and  related 
expenses  for  higher  education  paid  by  the  individual  during  the  taxable  year.^^  Qualified  tuition 
and  related  expenses  are  defined  in  the  same  manner  as  for  the  Hope  and  Lifetime  Learning 
credits,  and  includes  tuition  and  fees  required  for  the  enrollment  or  attendance  of  the  taxpayer, 
the  taxpayer’s  spouse,  or  any  dependent  of  the  taxpayer  with  respect  to  whom  the  taxpayer  may 
claim  a personal  exemption,  at  an  eligible  institution  of  higher  education  for  courses  of 
instruction  of  such  individual  at  such  institution.^'^  The  expenses  must  be  in  connection  with 
enrollment  at  an  institution  of  higher  education  during  the  taxable  year,  or  with  an  academic 
period  beginning  dunng  the  taxable  year  or  during  the  first  three  months  of  the  next  taxable  year. 

The  deduction  is  not  available  for  tuition  and  related  expenses  paid  for  elementary  or  secondary 
education. 

The  maximum  deduction  is  $4,000  for  an  individual  whose  adjusted  gross  income  for  the 
toable  year  does  not  exceed  $65,000  ($130,000  in  the  case  of  a joint  return),  or  $2,000  for  other 
individuals  whose  adjusted  gross  income  does  not  exceed  $80,000  ($160,000  in  the  case  of  a 
joint  return).  No  deduction  is  allowed  for  an  individual  whose  adjusted  gross  income  exceeds 
the  relevant  adjusted  gross  income  limitations,  for  a married  individual  who  does  not  file  a joint 
return,  or  for  an  individual  with  respect  to  whom  a personal  exemption  deduction  may  be 
claimed  by  another  taxpayer  for  the  taxable  year.  The  deduction  is  not  available  for  taxable 
years  beginning  after  December  31,  2007. 

The  amount  of  qualified  tuition  and  related  expenses  must  be  reduced  by  certain 
scholarships,  educational  assistance  allowances,  and  other  amounts  paid  for  the  benefit  of  such 
individual,  and  by  the  amount  of  such  expenses  taken  into  account  for  purposes  of  determining 

Sec.  222. 

The  deduction  generally  is  not  available  for  expenses  with  respect  to  a course  or  education 
involving  sports,  games,  or  hobbies,  and  is  not  available  for  student  activity  fees,  athletic  fees,  insurance 
expenses,  or  other  expenses  unrelated  to  an  individual’s  academic  course  of  instruction. 

Secs.  222(d)(1)  and  25A(g)(2). 
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any  exclusion  from  gross  income  of:  ( 1 ) income  from  certain  U.S.  savings  bonds  used  to  pay 
higher  education  tuition  and  lees;  and  (2)  income  from  a Coverdell  education  savings  account.' 
Additionally,  such  expenses  must  be  reduced  by  the  earnings  portion  (but  not  the  return  of 
principal)  of  distributions  from  a qualified  tuition  program  if  an  exclusion  under  section  529  is 
claimed  with  respect  to  expenses  eligible  for  the  qualified  tuition  deduction.  No  deduction  is 
allowed  for  any  expense  for  which  a deduction  is  otherwise  allowed  or  w'ith  respect  to  an 
individual  for  whom  a Hope  or  Lifetime  Learning  credit  is  elected  for  such  taxable  year. 

Explanation  of  Provision 

The  provision  extends  the  qualified  tuition  deduction  for  two  years  so  that  it  is  generally 
available  for  taxable  years  beginning  before  .lanuary  1, 2010.  However,  the  provision  also 
modifies  the  qualified  tuition  deduction  so  that  it  is  unavailable  to  any  taxpayer  for  any  taxable 
year  beginning  in  2008  or  2009  if  the  taxpayer  would,  in  the  absence  of  the  alternative  minimum 
tax,  have  a lower  tax  liability  for  that  year  if  he  or  she  elected  the  Hope  or  Lifetime  Learning 
credit  w ith  respect  to  an  eligible  individual  instead  of  the  qualified  tuition  deduction. 

Effective  Date 


I he  provision  is  effective  for  taxable  years  beginning  after  December  31, 2007. 

3.  Extension  of  special  w ithholding  tax  rule  for  interest-related  dividends  paid  by 
regulated  investment  companies  (sec.  203  of  the  bill  and  sec.  871(k)  of  the  Code) 

Present  Law 


In  general 

Under  present  law,  a regulated  investment  company  (“RIC”)  that  earns  certain  interest 
income  that  would  not  be  subject  to  U.S.  tax  if  earned  by  a foreign  person  directly  may,  to  the 
extent  ot  such  income,  designate  a dividend  it  pays  as  derived  from  such  interest  income.  A 
toreign  person  who  is  a shareholder  in  the  RIC  generally  would  treat  such  a dividend  as  exempt 
from  gross-basis  U.S.  tax.  as  if  the  foreign  person  had  earned  the  interest  directly. 

I nterest-related  dividends 


Under  present  law,  a RIC  may,  under  certain  circumstances,  designate  all  or  a portion  of 
a dividend  as  an  “interest-related  dividend."  by  written  notice  mailed  to  its  shareholders  not  later 
than  60  da>s  after  the  close  ot  its  taxable  year.  In  addition,  an  interest-related  dividend  received 

b\  a toreign  person  generalh  is  exempt  trom  U.S.  gross-basis  tax  under  sections  871(a)  881 
1441  and  1442. 


V) 


See.  222(c). 


I, earning  credits. 


1 hese  reductions  are  the  .same  as  those  that  apply  to  the  Hope  and  Lifetime 
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However,  this  exemption  does  not  apply  to  a dividend  on  shares  of  RIC  stock  if  the 
withholding  agent  does  not  receive  a statement,  similar  to  that  required  under  the  portfolio 
interest  rules,  that  the  beneficial  owper  of  the  shares  is  not  a U.S.  person.  The  exemption  does 
not  apply  to  a dividend  paid  to  any  person  within  a foreign  country  (or  dividends  addressed  to,  or 
tor  the  account  ot,  persons  within  such  foreign  country)  with  respect  to  which  the  Treasury 
Secretary  has  determined,  under  the  portfolio  interest  rules,  that  exchange  of  information  is 
inadequate  to  prevent  evasion  of  U.S.  income  tax  by  U.S.  persons. 

In  addition,  the  exemption  generally  does  not  apply  to  dividends  paid  to  a controlled 
foreign  corporation  to  the  extent  such  dividends  are  attributable  to  income  received  by  the  RIC 
on  a debt  obligation  of  a person  with  respect  to  which  the  recipient  of  the  dividend  (i.e.,  the 
controlled  foreign  corporation)  is  a related  person.  Nor  does  the  exemption  generally  apply  to 
dividends  to  the  extent  such  dividends  are  attributable  to  income  (other  than  short-term  original 
issue  discount  or  bank  deposit  interest)  received  by  the  RIC  on  indebtedness  issued  by  the  RIC- 
dividend  recipient  or  by  any  corporation  or  partnership  with  respect  to  which  the  recipient  of  the 
RIC  dividend  is  a lO-percent  shareholder.  However,  in  these  two  circumstances  the  RIC  remains 
exempt  from  its  withholding  obligation  unless  the  RIC  knows  that  the  dividend  recipient  is  such 
a controlled  foreign  corporation  or  10-percent  shareholder.  To  the  extent  that  an  interest-related 
dividend  received  by  a controlled  foreign  corporation  is  attributable  to  interest  income  of  the  RIC 
that  would  be  portfolio  interest  if  received  by  a foreign  corporation,  the  dividend  is  treated  as 
portfolio  interest  for  purposes  of  the  de  minimis  rules,  the  high-tax  exception,  and  the  same 
country  exceptions  of  subpart  F (see  sec.  881(c)(5)(A)). 

The  aggregate  amount  designated  as  interest-related  dividends  for  the  RIC’s  taxable  year 
(including  dividends  so  designated  that  are  paid  after  the  close  of  the  taxable  year  but  treated  as 
paid  during  that  year  as  described  in  section  855)  generally  is  limited  to  the  qualified  net  interest 
income  of  the  RIC  for  the  taxable  year.  The  qualified  net  interest  income  of  the  RIC  equals  the 
excess  of:  (1 ) the  amount  of  qualified  interest  income  of  the  RIC;  over  (2)  the  amount  of 
expenses  of  the  RIC  properly  allocable  to  such  interest  income. 

Qualified  interest  income  of  the  RIC  is  equal  to  the  sum  of  its  U.S. -source  income  with 
respect  to:  (1)  bank  deposit  interest;  (2)  short  term  original  issue  discount  that  is  currently 
exempt  from  the  gross-basis  tax  under  section  871;  (3)  any  interest  (including  amounts 
recognized  as  ordinary  income  in  respect  of  original  issue  discount,  market  discount,  or 
acquisition  discount  under  the  provisions  of  sections  1271-1288,  and  such  other  amounts  as 
regulations  may  provide)  on  an  obligation  which  is  in  registered  form,  unless  it  is  earned  on  an 
obligation  issued  by  a corporation  or  partnership  in  which  the  RIC  is  a 10-percent  shareholder  or 
is  contingent  interest  not  treated  as  portfolio  interest  under  section  871(h)(4);  and  (4)  any 
interest-related  dividend  from  another  RIC. 

If  the  amount  designated  as  an  interest-related  dividend  is  greater  than  the  qualified  net 
interest  income  described  above,  the  portion  of  the  distribution  so  designated  which  constitutes 
an  interest-related  dividend  will  be  only  that  proportion  of  the  amount  so  designated  as  the 
amount  of  the  qualified  net  interest  income  bears  to  the  amount  so  designated. 

This  withholding  tax  rule  for  interest-related  dividends  received  from  a RIC  does  not 
apply  to  any  taxable  year  of  a RIC  beginning  after  December  31,  2007. 
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Kxnlanation  of  Provision 


The  provision  extends  the  exemption  from  withholding  tax  of  interest-related  dividends 
reeeived  from  a RIC  to  taxable  years  of  a RIC  beginning  before  January  1, 2010. 

Effective  Date 

The  provision  applies  to  dividends  with  respect  to  taxable  years  of  a RIC  beginning  after 
December  31.  2007. 

4.  Tax-free  distributions  from  individual  retirement  plans  for  charitable  purposes  (sec.  204 
of  the  bill  and  see.  408  of  the  Code) 

Present  Law 


In  general 

If  an  amount  withdrawn  from  a traditional  individual  retirement  arrangement  (“IRA”)  or 
a Roth  IRA  is  donated  to  a charitable  organization,  the  rules  relating  to  the  tax  treatment  of 
withdrawals  from  IRAs  apply  to  the  amount  withdrawn  and  the  charitable  contribution  is  subject 
to  the  nonnally  applicable  limitations  on  deductibility  of  such  contributions.  An  exception 
applies  in  the  ca.se  of  a qualified  charitable  distribution. 

( haritahle  contributions 


In  computing  taxable  income,  an  individual  taxpayer  who  itemizes  deductions  generally 
is  allowed  to  deduct  the  amount  of  cash  and  up  to  the  fair  market  value  of  property  contributed  to 
a charity  described  in  section  501(c)(3),  to  certain  veterans’  organizations,  fraternal  societies, 
and  cemeterv'  companies,*'^  or  to  a Federal,  State,  or  local  governmental  entity  for  exclusively 
public  purposes.'*'*^  The  deduction  also  is  allowed  for  purposes  of  calculating  alternative 
minimum  taxable  income. 

1 he  amount  of  the  deduction  allowable  for  a taxable  year  with  respect  to  a charitable 
contribution  ol  property  may  be  reduced  depending  on  the  type  of  property  eontributed,  the  type 
of  charitable  organiz.ation  to  which  the  property  is  contributed,  and  the  income  of  the  taxpayer. 

A taxpayer  who  takes  the  standard  deduction  (i.e.,  who  does  not  itemize  deductions)  may 
not  take  a .separate  deduction  for  charitable  contributions.^® 


Secs.  I 70(cM3)-(5). 
Sec.  1 70(cK  1 ). 

Secs.  I 70(b)  and  (e). 
Sec.  17Q(a). 
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A payment  to  a charity  (regardless  of  whether  it  is  termed  a “contribution”)  in  exchange 
for  which  the  donor  receives  an  economic  benefit  is  not  deductible,  except  to  the  extent  that  the 
donor  can  demonstrate,  among  othep  things,  that  the  payment  exceeds  the  fair  market  value  of 
the  benefit  received  from  the  charity.  To  facilitate  distinguishing  charitable  contributions  from 
purchases  of  goods  or  services  from  charities,  present  law  provides  that  no  charitable 
contnbution  deduction  is  allowed  for  a separate  contribution  of  $250  or  more  unless  the  donor 
obtains  a contemporaneous  written  acknowledgement  of  the  contribution  from  the  charity 
indicating  whether  the  charity  provided  any  good  or  service  (and  an  estimate  of  the  value  of  any 
such  good  or  service)  to  the  taxpayer  in  consideration  for  the  contribution.^'  In  addition,  present 
law  requires  that  any  charity  that  receives  a contribution  exceeding  $75  made  partly  as  a gift  and 
partly  as  consideration  for  goods  or  services  furnished  by  the  charity  (a  “quid  pro  quo” 
contribution)  is  required  to  inform  the  contributor  in  writing  of  an  estimate  of  the  value  of  the 
goods  or  services  furnished  by  the  charity  and  that  only  the  portion  exceeding  the  value  of  the 
goods  or  services  may  be  deductible  as  a charitable  contribution.^^ 

Under  present  law,  total  deductible  contributions  of  an  individual  taxpayer  to  public 
charities,  private  operating  foundations,  and  certain  types  of  private  nonoperating  foundations 
may  not  exceed  50  percent  of  the  taxpayer’s  contribution  base,  which  is  the  taxpayer’s  adjusted 
gross  income  for  a taxable  year  (disregarding  any  net  operating  loss  carryback).  To  the  extent  a 
taxpayer  has  not  exceeded  the  50-percent  limitation,  (1)  contributions  of  capital  gain  property  to 
public  charities  generally  may  be  deducted  up  to  30  percent  of  the  taxpayer’s  contribution  base, 
(2)  contributions  of  cash  to  private  foundations  and  certain  other  charitable  organizations 
generally  may  be  deducted  up  to  30  percent  of  the  taxpayer’s  contribution  base,  and  (3) 
contributions  of  capital  gain  property  to  private  foundations  and  certain  other  charitable 
organizations  generally  may  be  deducted  up  to  20  percent  of  the  taxpayer’s  contribution  base. 

Contributions  by  individuals  in  excess  of  the  50-percent,  30-percent,  and  20-percent 
limits  may  be  carried  over  and  deducted  over  the  next  five  taxable  years,  subject  to  the  relevant 
percentage  limitations  on  the  deduction  in  each  of  those  years. 

In  addition  to  the  percentage  limitations  imposed  specifically  on  charitable  contributions, 
present  law  imposes  a reduction  on  most  itemized  deductions,  including  charitable  contribution 
deductions,  for  taxpayers  with  adjusted  gross  income  in  excess  of  a threshold  amount,  which  is 
indexed  annually  for  inflation.  The  threshold  amount  for  2008  is  $159,950  ($79,975  for  married 
individuals  filing  separate  returns).  For  those  deductions  that  are  subject  to  the  limit,  the  total 
amount  of  itemized  deductions  is  reduced  by  three  percent  of  adjusted  gross  income  over  the 
threshold  amount,  but  not  by  more  than  80  percent  of  itemized  deductions  subject  to  the  limit. 
Beginning  in  2006,  the  overall  limitation  on  itemized  deductions  phases-out  for  all  taxpayers. 

The  overall  limitation  on  itemized  deductions  was  reduced  by  one-third  in  taxable  years 
beginning  in  2006  and  2007,  and  is  reduced  by  two-thirds  in  taxable  years  beginning  in  2008  and 
2009.  The  overall  limitation  on  itemized  deductions  is  eliminated  for  taxable  years  beginning 


Sec.  170(0(8). 
Sec.  6115. 
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after  December  31. 2009;  however,  this  elimination  of  the  limitation  sunsets  on  December  31, 
2010. 

In  yieneral,  a charitable  deduction  is  not  allowed  lor  income,  estate,  or  ^ift  tax  purposes  if 
the  donor  transfers  an  interest  in  property  to  a charity  (e.g.,  a remainder)  while  also  either 
retaining  an  interest  in  that  property  (e.g.,  an  income  interest)  or  transferring  an  interest  in  that 
property  to  a noncharity  lor  less  than  lull  and  adequate  consideration.  Exceptions  to  this 
general  rule  are  provided  for.  among  other  interests,  remainder  interests  in  charitable  remainder 
annuity  trusts,  charitable  remainder  unitrusts,  and  pooled  income  funds,  and  present  interests  in 
the  form  of  a guaranteed  annuity  or  a fixed  percentage  of  the  annual  value  of  the  property.^  For 
such  interests,  a charitable  deduction  is  allowed  to  the  extent  of  the  present  value  of  the  interest 
designated  for  a charitable  organization. 

IR.\  rules 


Within  limits,  individuals  may  make  deductible  and  nondeductible  contributions  to  a 
traditional  IRA.  Amounts  in  a traditional  IRA  are  includible  in  income  when  withdrawn  (except 
to  the  extent  the  withdrawal  represents  a return  of  nondeductible  contributions).  Individuals  also 
may  make  nondeductible  contributions  to  a Roth  IRA.  Qualified  withdrawals  from  a Roth  IRA 
are  excludable  from  gross  income.  Wdthdraw’als  from  a Roth  IRA  that  are  not  qualified 
withdrawals  are  includible  in  gross  income  to  the  extent  attributable  to  earnings.  Includible 
amounts  w ithdraw  n from  a traditional  IRA  or  a Roth  IRA  before  attainment  of  age  59-‘/2  are 
subject  to  an  additional  10-percent  early  withdrawal  tax,  unless  an  exception  applies.  Under 
present  law.  minimum  distributions  are  required  to  be  made  from  tax-favored  retirement 
arrangements,  including  IR.'Xs.  Minimum  required  distributions  from  a traditional  IRA  must 
generally  begin  by  the  April  1 of  the  calendar  year  following  the  year  in  which  the  IRA  owner 
attains  age  VO-'A. 


If  an  individual  has  made  nondeductible  contributions  to  a traditional  IRA,  a portion  of 
each  distribution  Irom  an  IRA  is  nontaxable  until  the  total  amount  of  nondeductible  contributions 
has  been  recei\ed.  In  general,  the  amount  ol  a distribution  that  is  nontaxable  is  determined  by 
multiplying  the  amount  of  the  distribution  by  the  ratio  of  the  remaining  nondeductible 
contributions  to  the  account  balance.  In  making  the  calculation,  all  traditional  IRAs  of  an 
individual  are  treated  as  a single  IRA.  all  distributions  during  any  taxable  year  are  treated  as  a 
single  distribution,  and  the  value  of  the  contract,  income  on  the  contract,  and  investment  in  the 
contract  are  computed  as  of  the  close  of  the  calendar  year. 


In  the  ca.se  of  a di.stribution  from  a Roth  IRA  that  is  not  a qualified  distribution,  in 
determining  the  portion  ol  the  distribution  attributable  to  earnings,  contributions  and 

Sees.  170(0,  2055(eK2).  and  2522(cK2). 

Sec.  170(t'K2). 


Minimum  distribution  rules  also  apply  in  the  case  of  distributions  after  the  death  of  a 
traditional  or  Roth  IR.A  owner. 
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distributions  are  deemed  to  be  distributed  in  the  following  order:  (1)  regular  Roth  IRA 
contributions,  (2)  taxable  conversion  contributions;^^  (3)  nontaxable  conversion  contributions; 
and  (4)  earnings.  In  determining  the/amount  of  taxable  distributions  from  a Roth  IRA,  all  Roth 
IRA  distributions  in  the  same  taxable  year  are  treated  as  a single  distribution,  all  regular  Roth 
IRA  contributions  for  a year  are  treated  as  a single  contribution,  and  all  conversion  contributions 
during  the  year  are  treated  as  a single  contribution. 

Distributions  from  an  IRA  (other  than  a Roth  IRA)  are  generally  subject  to  withholding 
unless  the  individual  elects  not  to  have  withholding  apply.^^  Elections  not  to  have  withholding 
apply  are  to  be  made  in  the  time  and  manner  prescribed  by  the  Secretary. 

Qualified  charitable  distributions 

Present  law  provides  an  exclusion  from  gross  income  for  otherwise  taxable  IRA 
distributions  from  a traditional  or  a Roth  IRA  in  the  case  of  qualified  charitable  distributions.^^ 
The  exclusion  may  not  exceed  $100,000  per  taxpayer  per  taxable  year.  Special  rules  apply  in 
determining  the  amount  of  an  IRA  distribution  that  is  otherwise  taxable.  The  otherwise 
applicable  rules  regarding  taxation  of  IRA  distributions  and  the  deduction  of  charitable 
contribufions  continue  to  apply  to  distributions  from  an  IRA  that  are  not  qualified  charitable 
distributions.  Qualified  charitable  distributions  are  taken  into  account  for  purposes  of  the 
minimum  distribution  rules  applicable  to  traditional  IRAs  to  the  same  extent  the  distribution 
would  have  been  taken  into  account  under  such  rules  had  the  distribution  not  been  directly 
distributed  under  the  qualified  charitable  distribution  provision.  An  IRA  does  not  fail  to  qualify 
as  an  IRA  merely  because  qualified  charitable  distributions  have  been  made  from  the  IRA. 

A qualified  charitable  distribution  is  any  distribution  from  an  IRA  directly  by  the  IRA 
trustee  to  an  organization  described  in  section  170(b)(1)(A)  (other  than  an  organization  described 
m section  509(a)(3)  or  a donor  advised  fund  (as  defined  in  section  4966(d)(2)).  Distributions  are 
eligible  for  the  exclusion  only  if  made  on  or  after  the  date  the  IRA  owner  attains  age  7O-/2. 

The  exclusion  applies  only  if  a charitable  contribution  deduction  for  the  entire 
distribution  otherwise  would  be  allowable  (under  present  law),  determined  without  regard  to  the 
generally  applicable  percentage  limitations.  Thus,  for  example,  if  the  deductible  amount  is 
reduced  because  of  a benefit  received  in  exchange,  or  if  a deduction  is  not  allowable  because  the 
donor  did  not  obtain  sufficient  substantiation,  the  exclusion  is  not  available  with  respect  to  any 
part  of  the  IRA  distribution. 

If  the  IRA  owner  has  any  IRA  that  includes  nondeductible  contributions,  a special  rule 
applies  in  determining  the  portion  of  a distribution  that  is  includible  in  gross  income  (but  for  the 


Conversion  contributions  refer  to  conversions  of  amounts  in  a traditional  IRA  to  a Roth  IRA. 
Sec.  3405. 

The  exclusion  does  not  apply  to  distributions  from  employer-sponsored  retirements  plans, 
including  SIMPLE  IRAs  and  simplified  employee  pensions  (“SEPs”)- 
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qualified  charitable  distribution  provision)  and  thus  is  eligible  tor  qualified  charitable 
distribution  treatment.  Under  the  special  rule,  the  distribution  is  treated  as  consisting  of  income 
first,  up  to  the  aggregate  amount  that  would  be  includible  in  gross  income  (but  tor  the  qualified 
charitable  distribution  provision)  if  the  aggregate  balance  of  all  IRAs  having  the  same  owner 
were  distributed  during  the  same  year.  In  determining  the  amount  of  subsequent  IRA 
distributions  includible  in  income,  proper  adjustments  are  to  be  made  to  refiect  the  amount 
treated  as  a qualified  charitable  distribution  under  the  special  rule. 

Distributions  that  are  excluded  from  gross  income  by  reason  ot  the  qualified  charitable 
distribution  provision  are  not  taken  into  account  in  detennining  the  deduction  for  charitable 
contributions  under  section  170. 

The  exclusion  for  qualified  charitable  distributions  applies  to  distributions  made  in 
taxable  years  beginning  after  December  3 1 , 2005.  Under  present  law,  the  exclusion  does  not 
apply  to  distributions  made  in  taxable  years  beginning  after  December  31, 2007. 

Explanation  of  Provision 

fhe  provision  would  extend  the  exclusion  for  qualified  charitable  distributions  to 
distributions  made  in  taxable  years  beginning  after  December  31, 2007,  and  before  January  1, 
2010. 


Effective  Date 


The  provision  is  effective  for  distributions  made  in  taxable  years  beginning  after 
December  3 1 . 2007. 

5.  Educator  expense  deduction  (sec.  205  of  the  bill  and  sec.  62(a)(2)(D)  of  the  Code) 

Present  I.aw 


In  general,  ordinary  and  necessary  business  expenses  are  deductible.  However, 
unreimbursed  employee  business  expenses  generally  are  deductible  only  as  an  itemized 
deduction  and  only  to  the  extent  that  the  individual  s total  miscellaneous  deductions  (including 
employee  business  expenses)  exceed  two  percent  ol  adjusted  gross  income.  An  individual’s 
otherwise  allowable  itemized  deductions  may  be  further  limited  by  the  overall  limitation  on 
itemized  deductions,  which  reduces  itemized  deductions  for  taxpayers  w'ith  adjusted  gross 
income  in  excess  of  $159,950  (for  2008).  In  addition,  miscellaneous  itemized  deductions  are 
not  allowable  under  the  alternative  minimum  tax. 


^ Eligible  educators  are  allowed  an  above-the-line  deduction  for  certain  expenses. 
Specifically,  for  taxable  years  beginning  after  December  31. 2001,  and  prior  to  .lanuary  1, 


2008, 
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fhe  adjusted  gross  income  threshold  is  $79,975  in  the  ca.se  of  a married  individual  filing  a 
separate  return  ( tor  2008 ).  ^ 


70 


Sec.  62(a)(2)(I)). 
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an  above-the-line  deduction  is  allowed  for  up  to  $250  annually  of  expenses  paid  or  incurred  by 
an  eligible  educator  for  books,  supplies  (other  than  nonathletic  supplies  for  courses  of  instruction 
in  health  or  physical  education),  computer  equipment  (including  related  software  and  services) 
and  other  equipment,  and  supplementary  materials  used  by  the  eligible  educator  in  the 
classroom.  To  be  eligible  for  this  deduction,  the  expenses  must  be  otherwise  deductible  under 
section  162  as  a trade  or  business  expense.  A deduction  is  allowed  only  to  the  extent  the  amount 
of  expenses  exceeds  the  amount  excludable  from  income  under  section  135  (relating  to  education 
savings  bonds),  529(c)(1)  (relating  to  qualified  tuition  programs),  and  section  530(d)(2)  (relating 
to  Coverdell  education  savings  accounts). 

An  eligible  educator  is  a kindergarten  through  grade  12  teacher,  instructor,  counselor, 
principal,  or  aide  in  a school  for  at  least  900  hours  during  a school  year.  A school  means  any 

school  that  provides  elementary  education  or  secondary  education,  as  determined  under  State 
law. 


The  above-the-line  deduction  for  eligible  educators  is  not  allowed  for  taxable  years 
beginning  after  December  31,  2007. 

Explanation  of  Provision 

The  provision  extends  the  deduction  for  eligible  educator  expenses  for  two  years  so  that  it 
is  available  for  taxable  years  beginning  before  January  1,  2010. 

Effective  Date 


The  provision  is  effective  for  expenses  paid  or  incurred  in  taxable  years  beginning  after 
December  31,  2007. 

6.  Extension  of  special  rule  for  regulated  investment  company  stock  held  in  the  estate  of  a 
nonresident  non-citizen  (sec.  206  of  the  bill  and  sec.  2105  of  the  Code) 

Present  Law 


The  gross  estate  of  a decedent  who  was  a U.S.  citizen  or  resident  generally  includes  all 
property  — real,  personal,  tangible,  and  intangible  — wherever  situated. The  gross  estate  of  a 
nonresident  non-citizen  decedent,  by  contrast,  generally  includes  only  property  that  at  the  time  of 
the  decedent  s death  is  situated  within  the  United  States. Property  within  the  United  States 
generally  includes  debt  obligations  of  U.S.  persons,  including  the  Federal  government  and  State 
and  local  governments,  but  does  not  include  either  bank  deposits  or  portfolio  obligations  the 


Sec.  2031.  The  Economic  Growth  and  Tax  Relief  Reconciliation  Act  of  2001  (“EGTRRA”) 
repealed  the  estate  tax  for  estates  of  decedents  dying  after  December  3 1 , 2009.  EGTRRA,  however, 
included  a termination  provision  under  which  EGTRRA’s  rules,  including  estate  tax  repeal,  do  not  apply 
to  estates  of  decedents  dying  after  December  3 1 , 20 1 0. 

Sec.  2103. 
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interest  on  whieh  would  be  exempt  from  U.S.  income  tax  under  section  871 . Stock  owned  and 
held  by  a nonresident  non-citizen  generally  is  treated  as  property  within  the  United  States  if  the 
stock  was  issued  by  a domestic  corporation. 

Treaties  may  reduce  U.S.  taxation  of  transfers  of  the  estates  of  nonresident  non-citizens. 
Under  recent  treaties,  for  example,  U.S.  tax  generally  may  be  eliminated  except  insofar  as  the 
property  transferred  includes  U.S.  real  property  or  business  property  of  a U.S.  permanent 
establishment. 

Although  stock  issued  by  a domestic  corporation  generally  is  treated  as  property  within 
the  United  States,  stock  of  a regulated  investment  company  (“RIC”)  that  was  owned  by  a 
nonresident  non-citizen  is  not  deemed  property  within  the  United  States  in  the  proportion  that,  at 
the  end  of  the  quarter  of  the  RlC's  taxable  year  immediately  before  a decedent’s  date  of  death, 
the  assets  held  by  the  RIC  are  debt  obligations,  deposits,  or  other  property  that  would  be  treated 
as  situated  outside  the  United  States  if  held  directly  by  the  estate  (the  “estate  tax  look-through 
rule  for  RIC  stock”).^‘'  This  estate  tax  look-through  rule  for  RIC  stock  does  not  apply  to  estates 
of  decedents  dying  after  December  3 1 , 2{)()7. 

Explanation  of  Provision 

The  provision  permits  the  estate  tax  look-through  rule  for  RIC  stock  to  apply  to  estates  of 
decedents  dying  before  January  1, 2010. 


Effective  Date 


The  provision  applies  to  estates  of  decedents  dying  after  December  31, 2007. 

7.  Extend  RIC'  “qualified  investment  entity  ” treatment  under  FIRPTA  (sec.  207  of  the  bill 
and  sec.  897  of  the  C ode) 


Present  law 


Special  U.S.  tax  rules  apply  to  capital  gains  of  foreign  persons  that  are  attributable  to 
dispositions  of  interests  in  U.S.  real  property.  In  general,  a foreign  person  (a  foreign  corporation 
or  a nonresident  alien  individual)  is  not  generally  taxed  on  U.S.  source  capital  gains  unless 
certain  personal  presence  or  effectively  connected  business  requirements  are  met.  Tfowever, 
under  the  1 oreign  Investment  in  Real  Property  lax  Act  (’'TIRPTA’')  provisions  codified  in 
section  897  of  the  Code,  a foreign  person  who  sells  a U.S.  real  property  interest  (USRPI)  is 
treated  as  if  the  gain  from  such  a sale  is  effectively  connected  with  a U.S.  business,  and  is  subject 
to  tax  at  the  same  rates  as  a U.S.  person.  Withholding  tax  is  also  imposed  under  section  1445. 


' Secs.  2104(c),  2105(b). 


Sec.  2104(a);  Treas.  Reg.  sec.  20.2104-l(aK5)). 
''  Sec.  2105(d). 
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A USPRI,  the  sale  of  which  is  subject  to  FIRPTA  tax,  includes  stock  or  a beneficial 
interest  in  any  U.S.  real  property  holding  corporation  (as  defined),  unless  the  stock  is  regularly 
Raded  on  an  established  securities  market  and  the  selling  foreign  corporation  or  nonresident  alien 
individual  held  no  more  than  5 percent  of  that  stock  within  the  5-year  period  ending  on  date  of 
disposition  (or,  if  shorter,  during  the  period  in  which  the  entity  was  in  existence).  There  is  an 
exception,  however,  for  stock  of  a domestically  controlled  “qualified  investment  entity.” 
Flowever,  if  stock  of  a domestically  controlled  qualified  investment  entity  is  disposed  of  within 
the  30  days  preceding  a dividend  distribution  in  an  “applicable  wash  sale  transaction,”  in  which 
an  amount  that  would  have  been  a taxable  distribution  (as  described  below)  is  instead  treated  as 
nontaxable  sales  proceeds,  but  substantially  similar  stock  is  reacquired  (or  an  option  to  obtain  it 

is  acquired)  within  a 61  day  period,  then  the  amount  that  would  have  been  a taxable  distribution 
continues  to  be  taxed. 


A distribution  from  a “qualified  investment  entity”  that  is  attributable  to  the  sale  of  a 
USRPI  is  subject  to  tax  under  FIRPTA  unless  the  distribution  is  with  respect  to  an  interest  that  is 
regularly  traded  on  an  established  securities  market  located  in  the  United  Sates  and  the  recipient 
foreign  corporation  or  nonresident  alien  individual  held  no  more  than  5 percent  of  that  class  of 
stock  or  beneficial  interest  within  the  1-year  period  ending  on  the  date  of  distribution.  Special 
rules  apply  to  situations  involving  tiers  of  qualified  investment  entities. 

The  term  “qualified  investment  entity”  includes  a regulated  investment  company  (“RIC”) 
that  meets  certain  requirements,  although  the  inclusion  of  a RIC  in  that  definition  is  scheduled  to 
have  expired,  for  certain  purposes,  on  December  31,  2007.^^  The  definition  does  not  expire  for 
purposes  of  taxing  distributions  from  the  RIC  that  are  attributable  directly  or  indirectly  to  a 
distribution  to  the  entity  from  a real  estate  investment  trust,  nor  for  purposes  of  the  applicable 
wash  sale  rules. 


Explanation  of  Provision 

The  provision  extends  the  inclusion  of  a regulated  investment  company  (“RIC”)  within 
the  definition  of  a “qualified  investment  entity”  under  section  897  of  the  Code  through  December 
3 1 , 2009,  for  those  situations  in  which  that  that  inclusion  would  otherwise  expire  at  the  end  of 
2007.  However,  such  extension  does  not  apply  to  the  application  of  withholding  requirements 
with  respect  to  any  payment  made  on  or  before  date  of  enactment. 

Effective  Date 


The  provision  takes  effect  on  January  1,  2008. 
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Sec.  897(h). 


S.  F.xtcnsion  of  the  additional  standard  deduction  for  State  and  local  real  property  taxes 
(sec.  208  of  the  Act  and  see.  63  of  the  Code) 


Present  Law 


In  general 


An  individual  taxpayer’s  taxable  income  is  computed  by  reducing  adjusted  gross  income 
either  by  a standard  deduction  or.  if  the  taxpayer  elects,  by  the  taxpayer’s  itemized  deductions. 
The  deduction  for  certain  taxes,  including  income  taxes,  real  property  taxes,  and  personal 
property  taxes,  generally  is  an  itemized  deduction. 

Additional  standard  deduction  for  State  and  local  property  taxes 

An  individual  taxpayer's  standard  deduction  for  a taxable  year  beginning  in  2008  is 
increased  by  the  lesser  of  ( 1 ) the  amount  allowable’*^  to  the  taxpayer  as  a deduction  for  State  and 
local  taxes  described  in  section  164(a)(  1)  (relating  to  real  property  taxes),  or  (2)  $500  ($1,000  in 
the  case  of  a married  individual  filing  jointly),  'fhe  increased  standard  deduction  is  determined 
by  taking  into  account  real  estate  taxes  for  which  a deduction  is  allowable  to  the  taxpayer  under 
section  164  and.  in  the  case  of  a tenant-stockholder  in  a cooperative  housing  corporation,  real 
estate  taxes  for  which  a deduction  is  allowable  to  the  taxpayer  under  section  216.  No  taxes 
deductible  in  computing  adjusted  gross  income  are  taken  into  account  in  computing  the  increased 
standard  deduction. 


Explanation  of  Provision 


fhe  provision  extends  the  additional  standard  deduction  for  State  and  local  real  property 
taxes  for  one  year. 


Effective  Date 


1 he  provision  applies  to  taxable  years  beginning  in  2009. 


If  tlic  deduction  for  State  and  local  taxes  is  attributable  to  business  or  rental  income,  the 
dcluclion  IS  iillosscl  in  computing  adjusted  gross  income  and  therefore  is  not  an  itemized  deduction 
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B.  Extensions  Primarily  Affecting  Businesses 


1.  Extend  the  research  and  experimentation  tax  credit  (sec.  221  of  the  bill  and  sec,  41  of  the 
Code) 


General  rule 


Present  Law 


A taxpayer  may  claim  a research  credit  equal  to  20  percent  of  the  amount  by  which  the 
taxpayer’s  qualified  research  expenses  for  a taxable  year  exceed  its  base  amount  for  that  year7^ 

Thus,  the  research  credit  is  generally  available  with  respect  to  incremental  increases  in  qualified 
research. 

A 20-percent  research  tax  credit  is  also  available  with  respect  to  the  excess  of  (1)  100 
percent  of  corporate  cash  expenses  (including  grants  or  contributions)  paid  for  basic  research 
conducted  by  universities  (and  certain  nonprofit  scientific  research  organizations)  over  (2)  the 
sum  of  (a)  the  greater  of  two  minimum  basic  research  floors  plus  (b)  an  amount  reflecting  any 
decrease  in  nonresearch  giving  to  universities  by  the  corporation  as  compared  to  such  giving 
during  a fixed-base  period,  as  adjusted  for  inflation.  This  separate  credit  computation  is 
commonly  referred  to  as  the  university  basic  research  credit.^® 

Finally,  a research  credit  is  available  for  a taxpayer’s  expenditures  on  research 
undertaken  by  an  energy  research  consortium.  This  separate  credit  computation  is  commonly 
referred  to  as  the  energy  research  credit.  Unlike  the  other  research  credits,  the  energy  research 
credit  applies  to  all  qualified  expenditures,  not  just  those  in  excess  of  a base  amount. 

The  research  credit,  including  the  university  basic  research  credit  and  the  energy  research 
credit,  has  expired  and  does  not  apply  to  amounts  paid  or  incurred  after  December  3 1 , 2007.^' 

Computation  of  allowable  credit 

Except  for  energy  research  payments  and  certain  university  basic  research  payments 
made  by  corporations,  the  research  tax  credit  applies  only  to  the  extent  that  the  taxpayer’s 
qualified  research  expenses  for  the  current  taxable  year  exceed  its  base  amount.  The  base 
amount  for  the  current  year  generally  is  computed  by  multiplying  the  taxpayer’s  fixed-base 
percentage  by  the  average  amount  of  the  taxpayer’s  gross  receipts  for  the  four  preceding  years. 

If  a taxpayer  both  incurred  qualified  research  expenses  and  had  gross  receipts  during  each  of  at 


Sec.  41(e). 

8 1 

The  research  tax  credit  was  initially  enacted  in  the  Economic  Recovery  Tax  Act  of  1981 . It 
has  been  subsequently  extended  and  modified  numerous  times.  Most  recently,  the  Tax  Relief  and  Health 
Care  Act  of  2006  extended  the  research  credit  through  December  31, 2007,  modified  the  alternative 
incremental  research  credit,  and  added  an  election  to  claim  an  alternative  simplified  credit. 
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least  three  years  from  1984  through  1988,  then  its  fixed-base  percentage  is  the  ratio  that  its  total 
qualified  rJsearch  expenses  for  the  1984-1988  period  bears  to  its  total  gross  receipts  for  that 
period  (subject  to  a maximum  fixed-base  percentage  ot  16  percent).  All  other  taxpayers  (so- 
called  start-up  firms)  are  assigned  a fixed-base  percentage  of  three  percent. 


In  computing  the  credit,  a taxpayer’s  base  amount  cannot  be  less  than  50  percent  of  its 
current-year  qualified  research  expenses. 


l o prevent  artificial  increases  in  research  expenditures  by  shifting  expenditures  among 
commonly  controlled  or  otherwise  related  entities,  a special  aggregation  rule  provides  that  all 
members  of  the  same  controlled  group  of  corporations  are  treated  as  a single  taxpayer.  Under 
regulations  pre.scribed  by  the  Secretary,  special  rules  apply  for  computing  the  credit  when  a 
major  portion  of  a trade  or  business  (or  unit  thereoO  changes  hands,  under  which  qualified 
research  expenses  and  gross  receipts  for  periods  prior  to  the  change  of  ownership  of  a trade  or 
business  are  treated  as  transferred  with  the  trade  or  business  that  gave  rise  to  those  expenses  and 

84 

receipts  for  purposes  of  recomputing  a taxpayer's  fixed-base  percentage. 


Alternative  incremental  research  credit  regime 

Taxpayers  are  allowed  to  elect  an  alternative  incremental  research  credit  regime.  If  a 
taxpayer  elects  to  be  subject  to  this  alternative  regime,  the  taxpayer  is  assigned  a three-tiered 
tlxed-base  percentage  (that  is  lower  than  the  fixed-base  percentage  otherwise  applicable  under 
present  law ) and  the  credit  rate  likewise  is  reduced. 


(lenerally.  for  amounts  paid  or  incurred  prior  to  2007,  under  the  alternative  incremental 
credit  regime,  a credit  rate  of  2.65  percent  applies  to  the  extent  that  a taxpayer’s  current-year 
research  expenses  exceed  a base  amount  computed  by  using  a fixed-base  percentage  of  one 
percent  (i.e..  the  base  amount  equals  one  percent  of  the  taxpayer’s  average  gross  receipts  for  the 
tour  preceding  years)  but  do  not  exceed  a base  amount  computed  by  using  a fixed-base 
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Ihe  Small  Business  Job  Protection  Act  of  1996'expanded  the  definition  of  start-up  firms  under 
section  41(cK3)(B)(i)  to  include  any  firm  if  the  first  taxable  year  in  which  such  firm  had  both  gross 
receipts  and  qualified  research  expenses  began  aher  1983.  A special  rule  (enacted  in  1993)  is  designed  to 
gradually  recompute  a start-up  tirm  s fixed-base  percentage  based  on  its  actual  research  experience. 

Under  this  special  rule,  a start-up  linn  is  assigned  a fixed-base  percentage  of  three  percent  for  each  of  its 
first  ti\e  taxable  years  after  1993  in  which  it  incurs  qualified  research  expenses.  A start-up  firm’s  fixed- 
base  percentage  for  its  sixth  through  tenth  taxable  years  after  1993  in  which  it  incurs  qualified  research 
expenses  is  a phased-in  ratio  based  on  the  firm  s actual  research  experience.  For  all  subsequent  taxable 
\ears,  the  taxpaser  s fixed-base  percentage  is  its  actual  ratio  of  qualified  research  expenses  to  gross 
receipts  tor  any  five  years  selected  by  the  taxpayer  from  its  fifth  through  tenth  taxable  years  after  1993. 
Sec.  41(cM3HB). 


Sec.  41(0(1). 
Sec.  41(0(3). 
Sec.  41(cM4). 
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percentage  ot  1 .5  percent.  A credit  rate  of  3.2  percent  applies  to  the  extent  that  a taxpayer’s 
current-year  research  expenses  exceed  a base  amount  computed  by  using  a fixed-base  percentage 
ol  1.5  percent  but  do  not  exceed  a base  amount  computed  by  using  a fixed-base  percentage  of 
two  percent.  A credit  rate  of  3.75  percent  applies  to  the  extent  that  a taxpayer’s  current-year 
research  expenses  exceed  a base  amount  computed  by  using  a fixed-base  percentage  of  two 
percent.  Generally,  for  amounts  paid  or  incurred  after  2006,  the  credit  rates  listed  above  are 
increased  to  three  percent,  tour  percent,  and  five  percent,  respectively.*^ 

An  election  to  be  subject  to  this  alternative  incremental  credit  regime  can  be  made  for 
any  taxable  year  beginning  after  June  30,  1996,  and  such  an  election  applies  to  that  taxable  year 
and  all  subsequent  years  unless  revoked  with  the  consent  of  the  Secretary  of  the  Treasury. 

Alternative  simplified  credit 

Generally,  for  amounts  paid  or  incurred  after  2006,  taxpayers  may  elect  to  claim  an 
alternative  simplified  credit  for  qualified  research  expenses.*^  The  alternative  simplified 
research  credit  is  equal  to  12  percent  of  qualified  research  expenses  that  exceed  50  percent  of  the 
average  qualified  research  expenses  for  the  three  preceding  taxable  years.  The  rate  is  reduced  to 

six  percent  if  a taxpayer  has  no  qualified  research  expenses  in  any  one  of  the  three  preceding 
taxable  years. 

An  election  to  use  the  alternative  simplified  credit  applies  to  all  succeeding  taxable  years 
unless  revoked  with  the  consent  of  the  Secretary.  An  election  to  use  the  alternative  simplified 
credit  may  not  be  made  for  any  taxable  year  for  which  an  election  to  use  the  alternative 
incremental  credit  is  in  effect.  A transition  rule  applies  which  permits  a taxpayer  to  elect  to  use 
the  alternative  simplified  credit  in  lieu  of  the  alternative  incremental  credit  if  such  election  is 
made  during  the  taxable  year  which  includes  January  1,  2007.  The  transition  rule  applies  only  to 
the  taxable  year  which  includes  that  date. 

Eligible  expenses 

Qualified  research  expenses  eligible  for  the  research  tax  credit  consist  of;  (1)  in-house 
expenses  of  the  taxpayer  for  wages  and  supplies  attributable  to  qualified  research;  (2)  certain 
time-sharing  costs  for  computer  use  in  qualified  research;  and  (3)  65  percent  of  amounts  paid  or 
incurred  by  the  taxpayer  to  certain  other  persons  for  qualified  research  conducted  on  the 
taxpayer  s behalf  (so-called  contract  research  expenses).**  Notwithstanding  the  limitation  for 


A special  transition  rule  applies  for  fiscal  year  2006-2007  taxpayers. 

87 

A special  transition  rule  applies  for  fiscal  year  2006-2007  taxpayers. 

88 

Under  a special  rule,  75  percent  of  amounts  paid  to  a research  consortium  for  qualified 
research  are  treated  as  qualified  research  expenses  eligible  for  the  research  credit  (rather  than  65  percent 
under  the  general  rule  under  section  41(b)(3)  governing  contract  research  expenses)  if  (1 ) such  research 
consortium  is  a tax-exempt  organization  that  is  described  in  section  501(c)(3)  (other  than  a private 
foundation)  or  section  501(c)(6)  and  is  organized  and  operated  primarily  to  conduct  scientific  research. 
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contract  research  expenses,  qualified  research  expenses  include  100  percent  of  amounts  paid  or 
incurred  by  the  taxpayer  to  an  eligible  small  business,  university,  or  Federal  laboratory  for 
qualified  energy  research. 

To  he  eligible  for  the  credit,  the  research  does  not  only  have  to  satisfy  the  requirements  of 
present-law  section  1 74  (described  below)  but  also  must  be  undertaken  for  the  purpose  of 
discovering  information  that  is  technological  in  nature,  the  application  of  which  is  intended  to  be 
useful  in  the  development  of  a new  or  improved  business  component  of  the  taxpayer,  and 
substantially  all  of  the  activities  of  which  constitute  elements  of  a process  of  experimentation  for 
functional  aspects,  performance,  reliability,  or  quality  of  a business  component.  Research  does 
not  qualify  for  the  credit  if  substantially  all  of  the  activities  relate  to  style,  taste,  cosmetic,  or 
seasonal  design  factors. In  addition,  research  does  not  qualify  for  the  credit:  (1)  if  conducted 
after  the  beginning  of  commercial  production  of  the  business  component;  (2)  if  related  to  the 
adaptation  of  an  existing  business  component  to  a particular  customer’s  requirements;  (3)  if 
related  to  the  duplication  of  an  existing  business  component  from  a physical  examination  of  the 
component  itself  or  certain  other  information;  or  (4)  if  related  to  certain  efficiency  surveys, 
management  function  or  technique,  market  research,  market  testing,  or  market  development, 
routine  data  collection  or  routine  quality  control.^^  Research  does  not  qualify  for  the  credit  if  it 
is  conducted  outside  the  United  States,  Puerto  Rico,  or  any  U.S.  possession. 

Relation  to  deduction 


Under  section  1 74,  taxpayers  may  elect  to  deduct  currently  the  amount  of  certain  research 
or  experimental  exjxmditures  paid  or  incurred  in  connection  with  a trade  or  business, 
notwithstanding  the  general  rule  that  business  expenses  to  develop  or  create  an  asset  that  has  a 
u.seful  life  extending  beyond  the  current  year  must  be  capitalized.^'  However,  deductions 
allowed  to  a taxpayer  under  section  174  (or  any  other  section)  are  reduced  by  an  amount  equal  to 
100  percent  of  the  taxpayer’s  research  tax  credit  determined  for  the  taxable  year.^^  Taxpayers 
may  alternatively  elect  to  claim  a reduced  research  tax  credit  amount  under  section  41  in  lieu  of 
reducing  deductions  otherwise  allowed.*^^ 


and  (2)  such  qualified  research  is  conducted  by  the  consortium  on  behalf  of  the  taxpayer  and  one  or  more 
persons  not  related  to  the  taxpayer.  Sec.  4 l(bX3XC). 

""  Sec.  41(dK3). 

Sec.  41(dK4). 

Taxpayers  may  elect  10-year  amortization  of  certain  research  expenditures  allowable  as  a 
deduction  under  section  174(a).  Secs.  1 74(14(2)  and  59(e). 

Sec.  28(K’(c). 

Sec.  28fK'(cK3). 
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Explanation  of  Provision 


The  provision  extends  the  research  credit  for  two  years,  through  December  31,  2009. 

The  provision  also  clarifies  the  computation  of  the  alternative  incremental  research  credit  and  the 
alternative  simplified  credit  for  the  taxable  year  in  which  the  credit  terminates. 

Effective  Date 

The  provision  is  effective  for  amounts  paid  or  incurred  after  December  31,  2007. 

2.  Indian  employment  tax  credit  (sec.  222  of  the  bill  and  sec.  45A  of  the  Code) 

Present  Law 


In  general,  a credit  against  income  tax  liability  is  allowed  to  employers  for  the  first 
$20,000  of  qualified  wages  and  qualified  employee  health  insurance  costs  paid  or  incurred  by  the 
employer  with  respect  to  certain  employees  (sec.  45  A).  The  credit  is  equal  to  20  percent  of  the 
excess  of  eligible  employee  qualified  wages  and  health  insurance  costs  during  the  current  year 
over  the  amount  of  such  wages  and  costs  incurred  by  the  employer  during  1993.  The  credit  is  an 
incremental  credit,  such  that  an  employer's  current-year  qualified  wages  and  qualified  employee 
health  insurance  costs  (up  to  $20,000  per  employee)  are  eligible  for  the  credit  only  to  the  extent 
that  the  sum  of  such  costs  exceeds  the  sum  of  comparable  costs  paid  during  1993.  No  deduction 
is  allowed  for  the  portion  of  the  wages  equal  to  the  amount  of  the  credit. 

Qualified  wages  means  wages  paid  or  incurred  by  an  employer  for  services  performed  by 
a qualified  employee.  A qualified  employee  means  any  employee  who  is  an  enrolled  member  of 
an  Indian  tribe  or  the  spouse  of  an  enrolled  member  of  an  Indian  tribe,  who  performs 
substantially  all  of  the  services  within  an  Indian  reservation,  and  whose  principal  place  of  abode 
while  performing  such  services  is  on  or  near  the  reservation  in  which  the  services  are  performed. 
An  Indian  reservation  is  a reservation  as  defined  in  section  3(d)  of  the  Indian  Financing  Act  of 
1 974  or  section  4(  1 ) of  the  Indian  Child  Welfare  Act  of  1 978.  For  purposes  of  the  preceding 
sentence,  section  3(d)  is  applied  by  treating  “former  Indian  reservations  in  Oklahoma”  as 
including  only  lands  that  are  (1)  within  the  jurisdictional  area  of  an  Oklahoma  Indian  tribe  as 
determined  by  the  Secretary  of  the  Interior,  and  (2)  recognized  by  such  Secretary  as  an  area 
eligible  for  trust  land  status  under  25  C.F.R.  Part  151  (as  in  effect  on  August  5,  1997). 

An  employee  is  not  treated  as  a qualified  employee  for  any  taxable  year  of  the  employer 
if  the  total  amount  of  wages  paid  or  incurred  by  the  employer  with  respect  to  such  employee 
during  the  taxable  year  exceeds  an  amount  determined  at  an  annual  rate  of  $30,000  (which  after 
adjustment  for  inflation  is  currently  $40,000).^"*  In  addition,  an  employee  will  not  be  treated  as  a 
qualified  employee  under  certain  specific  circumstances,  such  as  where  the  employee  is  related 
to  the  employer  (in  the  case  of  an  individual  employer)  or  to  one  of  the  employer's  shareholders, 
partners,  or  grantors.  Similarly,  an  employee  will  not  be  treated  as  a qualified  employee  where 
the  employee  has  more  than  a 5 percent  ownership  interest  in  the  employer.  Finally,  an 


See  Fomi  8845,  Indian  Employment  Credit  (Rev.  Deeember  2006). 
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employee  will  not  be  considered  a qualified  employee  to  the  extent  the  employee's  services 
relate  to  gaming  activities  or  are  performed  in  a building  housing  such  activities. 

The  Indian  employment  tax  credit  is  not  available  for  taxable  years  beginning  after 
December  31, 2007. 

Explanation  of  Provision 

fhe  provision  extends  for  two  years  the  present-law  employment  credit  provision 
(through  taxable  years  beginning  on  or  before  December  31, 2009). 

Effective  Date 

fhe  provision  is  effective  for  taxable  years  beginning  after  December  31,  2007. 

3.  fixtend  the  new  markets  tax  credit  (sec.  223  of  the  bill  and  sec.  45D  of  the  Code) 

Present  Law 


Section  45 D provides  a new'  markets  tax  credit  for  qualified  equity  investments  made  to 
acquire  stock  in  a corporation,  or  a capital  interest  in  a partnership,  that  is  a qualified  community 
development  entity  (“CDH").^^  fhe  amount  of  the  credit  allowable  to  the  investor  (either  the 
original  purchaser  or  a subsequent  holder)  is  ( 1 ) a five-percent  credit  for  the  year  in  which  the 
equity  interest  is  purchased  from  the  CDE  and  for  each  of  the  following  two  years,  and  (2)  a six- 
percent  credit  for  each  of  the  following  four  years.  The  credit  is  determined  by  applying  the 
applicable  percentage  (five  or  six  percent)  to  the  amount  paid  to  the  CDE  for  the  investment  at 
its  original  issue,  and  is  available  for  a taxable  year  to  the  taxpayer  who  holds  the  qualified 
equity  iin  estment  on  the  date  of  the  initial  investment  or  on  the  respective  anniversary  date  that 
occurs  during  the  taxable  year.  I he  credit  is  recaptured  if  at  any  time  during  the  seven-year 
period  that  begins  on  the  date  of  the  original  issue  of  the  investment  the  entity  ceases  to  be  a 
qualitied  C DE.  the  proceeds  ol  the  investment  cease  to  be  used  as  required,  or  the  equity 
investment  is  redeemed. 


A qualified  C Dl:  is  any  domestic  corporation  or  partnership;  ( 1 ) whose  primary  mission 
is  .serving  or  providing  investment  capital  tor  low-income  communities  or  low-income  persons; 
(2)  that  maintains  accountability  to  residents  ot  low-income  communities  by  their  representation 
on  an\  governing  board  ot  or  any  advisory  board  to  the  CDE;  and  (3)  that  is  certified  by  the 
Secretary  as  being  a qualified  C DE.  A qualified  equity  investment  means  stock  (other  than 
nonqualilied  preterred  stock)  in  a corporation  or  a capital  interest  in  a partnership  that  is  acquired 
directly  trom  a CDE  for  cash,  and  includes  an  investment  of  a subsequent  purchaser  if  such 
investment  was  a qualified  equity  investment  in  the  hands  of  the  prior  holder.  Substantially  all 
ol  the  investment  proceeds  must  be  used  by  the  CDE  to  make  qualified  low-income  community 
investments.  l or  this  purpose,  qualified  low-income  community  investments  include:  (1)  capital 


I’uh 


1 V Renewal  Tax  Relief  Act  of  2000, 

T.  No.  106-554  (December  21.  2000). 
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or  equity  investments  in,  or  loans  to,  qualified  active  low-income  community  businesses;  (2) 
certain  financial  counseling  and  other  services  to  businesses  and  residents  in  low-income 
communities;  (3)  the  purchase  from  another  CDE  of  any  loan  made  by  such  entity  that  is  a 
qualified  low-income  community  investment;  or  (4)  an  equity  investment  in,  or  loan  to,  another 


A “low-income  community”  is  a population  census  tract  with  either  ( 1 ) a poverty  rate  of 
at  least  20  percent  or  (2)  median  family  income  which  does  not  exceed  80  percent  of  the  greater 
of  metropolitan  area  median  family  income  or  statewide  median  family  income  (for  a non- 
metropolitan census  tract,  does  not  exceed  80  percent  of  statewide  median  family  income).  In 
the  case  of  a population  census  tract  located  within  a high  migration  rural  county,  low-income  is 
defined  by  reference  to  85  percent  (rather  than  80  percent)  of  statewide  median  family  income. 
For  this  purpose,  a high  migration  rural  county  is  any  county  that,  during  the  20-year  period 
ending  with  the  year  in  which  the  most  recent  census  was  conducted,  has  a net  out-migration  of 

inhabitants  from  the  county  of  at  least  10  percent  of  the  population  of  the  county  at  the  beginning 
of  such  period. 

The  Secretary  has  the  authority  to  designate  “targeted  populations”  as  low-income 
communities  for  purposes  of  the  new  markets  tax  credit.  For  this  purpose,  a “targeted 
population  is  defined  by  reference  to  section  103(20)  of  the  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of  1994  (12  U.S.C.  4702(20))  to  mean  individuals,  or  an 
identifiable  group  of  individuals,  including  an  Indian  tribe,  who  (A)  are  low-income  persons;  or 
(B)  otherwise  lack  adequate  access  to  loans  or  equity  investments.  Under  such  Act,  “low- 
income”  means  (1)  for  a targeted  population  within  a metropolitan  area,  less  than  80  percent  of 
the  area  median  family  income;  and  (2)  for  a targeted  population  within  a non-metropolitan  area, 
less  than  the  greater  of  80  percent  of  the  area  median  family  income  or  80  percent  of  the 
statewide  non-metropolitan  area  median  family  income. Under  such  Act,  a targeted  population 
is  not  required  to  be  within  any  census  tract.  In  addition,  a population  census  tract  with  a 
population  of  less  than  2,000  is  treated  as  a low-income  community  for  purposes  of  the  credit  if 
such  tract  is  within  an  empowerment  zone,  the  designation  of  which  is  in  effect  under  section 
1391,  and  is  contiguous  to  one  or  more  low-income  communities. 

A qualified  active  low-income  community  business  is  defined  as  a business  that  satisfies, 
with  respect  to  a taxable  year,  the  following  requirements:  ( 1 ) at  least  50  percent  of  the  total 
gross  income  of  the  business  is  derived  from  the  active  conduct  of  trade  or  business  activities  in 
any  low-income  community;  (2)  a substantial  portion  of  the  tangible  property  of  such  business  is 
used  in  a low-income  community;  (3)  a substantial  portion  of  the  services  performed  for  such 
business  by  its  employees  is  performed  in  a low-income  community;  and  (4)  less  than  five 
percent  of  the  average  of  the  aggregate  unadjusted  bases  of  the  property  of  such  business  is 
attributable  to  certain  financial  property  or  to  certain  collectibles. 


1 2 U.S.C.  4702(  1 7)  (defines  “low-income”  for  purposes  of  1 2 U.S.C.  4702(20)). 
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I he  maximum  annual  amount  of  qualified  equity  investments  is  capped  at  $2.0  billion 
per  year  for  calendar  years  2004  and  2005,  and  at  $3.5  billion  per  year  for  calendar  years  2006, 

2007.  and  2008. 


Explanation  of  Prov  ision 

The  provision  extends  the  new  markets  tax  credit  for  one  year,  through  2009,  permitting 
up  to  $3.5  billion  in  qualified  equity  investments  for  that  calendar  year. 

Effective  Date 


fhe  provision  is  effective  on  the  date  of  enactment. 

4.  Railroad  track  maintenance  (.sec.  224  of  the  bill  and  sec.  45G  of  the  Code) 

Present  Law 


Present  law  provides  a 50-percent  business  tax  credit  for  qualified  railroad  track 
maintenance  expenditures  paid  or  incurred  by  an  eligible  taxpayer  during  the  taxable  year.^^  The 
credit  is  limited  to  the  product  of  $3,500  times  the  number  of  miles  of  railroad  track  (1)  owned  or 
lea.sed  by  an  eligible  ta.xpayer  as  of  the  close  of  its  taxable  year,  and  (2)  assigned  to  the  eligible 
taxpayer  by  a Class  11  or  Class  111  railroad  that  owns  or  leases  such  track  at  the  close  of  the 
taxable  year.  Each  mile  of  railroad  track  may  be  taken  into  account  only  once,  either  by  the 
ow  ner  of  such  mile  or  by  the  owner's  assignee,  in  computing  the  per-mile  limitation.  Under  the 
provision,  the  credit  is  limited  in  respect  of  the  total  number  of  miles  of  track  (1)  owned  or 
lea.sed  by  the  Class  II  or  Class  III  railroad  and  (2)  assigned  to  the  Class  II  or  Class  III  railroad  for 
purposes  of  the  credit. 

Qualified  railroad  track  maintenance  expenditures  are  defined  as  gross  expenditures 
(whether  or  not  otherwise  chargeable  to  capital  account)  for  maintaining  railroad  track  (including 
roadbed,  bridges,  and  related  track  structures)  owned  or  leased  as  of  January  1, 2005,  by  a Class 
11  or  C lass  111  railroad  (determined  without  regard  to  any  consideration  for  such  expenditure 
given  by  the  C lass  11  or  C lass  111  railroad  which  made  the  assignment  of  such  track). 

An  eligible  taxpayer  means  any  C lass  II  or  Class  III  railroad,  and  any  person  who 
transports  property  using  the  rail  facilities  of  a Class  II  or  Class  III  railroad  or  who  furnishes 
railroad-related  property  or  services  to  a Class  II  or  Class  III  railroad,  but  only  with  respect  to 
miles  of  railroad  track  assigned  to  such  person  by  such  railroad  under  the  provision.'*^ 
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Sec.  45G(a). 
Sec.  45G(bK  1 ) 
Sec.  45(i(d). 
Sec.  45Ci(c). 
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The  terms  Class  II  or  Class  III  railroad  have  the  meanings  given  by  the  Surface 
Transportation  Board. 

/ 

The  provision  applies  to  qualified  railroad  track  maintenance  expenditures  paid  or 
incurred  during  taxable  years  beginning  after  December  31,  2004,  and  before  January  1,  2008. 

Explanation  of  Provision 

The  provision  extends  the  present  law  provision  for  two  years,  for  qualified  railroad  track 
maintenance  expenditures  paid  or  incurred  before  January  1, 2010. 

Effective  Date 


The  provision  is  effective  for  expenditures  paid  or  incurred  during  taxable  years 
beginning  after  December  31,  2007. 

5.  Fifteen-year  straight-line  cost  recovery  for  qualified  leasehold  improvements  and 
qualified  restaurant  property  (sec.  225  of  the  bill  and  sec.  168  of  the  Code) 

Present  Law 


In  general 

A taxpayer  generally  must  capitalize  the  cost  of  property  used  in  a trade  or  business  and 
recover  such  cost  over  time  through  annual  deductions  for  depreciation  or  amortization. 
Tangible  property  generally  is  depreciated  under  the  modified  accelerated  cost  recovery  system 
(“MACRS”),  which  determines  depreciation  by  applying  specific  recovery  periods,  placed-in- 
service  conventions,  and  depreciation  methods  to  the  cost  of  various  types  of  depreciable 
property.  The  cost  of  nonresidential  real  property  is  recovered  using  the  straight-line  method 
of  depreciation  and  a recovery  period  of  39  years.  Nonresidential  real  property  is  subject  to  the 
mid-month  placed-in-service  convention.  Under  the  mid-month  convention,  the  depreciation 
allowance  for  the  first  year  property  is  placed  in  service  is  based  on  the  number  of  months  the 
property  was  in  service,  and  property  placed  in  service  at  any  time  during  a month  is  treated  as 
having  been  placed  in  service  in  the  middle  of  the  month. 

Depreciation  of  leasehold  improvements 


Generally,  depreciation  allowances  for  improvements  made  on  leased  property  are 
determined  under  MACRS,  even  if  the  MACRS  recovery  period  assigned  to  the  property  is 
longer  than  the  term  of  the  lease.  This  rule  applies  regardless  of  whether  the  lessor  or  the  lessee 
places  the  leasehold  improvements  in  service.  If  a leasehold  improvement  constitutes  an 
addition  or  improvement  to  nonresidential  real  property  already  placed  in  service,  the 


Sec.  45G(e)(l). 
Sec.  168. 
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improvement  generally  is  depreciated  using  the  straight-line  method  over  a 39-year  recovery 
period,  beginning  in  the  month  the  addition  or  improvement  was  placed  in  service.  However, 
exceptions  exist  for  certain  qualified  leasehold  improvements  and  qualified  restaurant  property. 

Qualified  leasehold  improvement  property 

Section  168(e)(3)(E)(iv)  provides  a statutory  15-year  recovery  period  for  qualified 
leasehold  improvement  property  placed  in  service  before  Januar>'  1, 2008.  Qualified  leasehold 
improvement  property  is  recovered  using  the  straight-line  method  and  a half-year  convention. 
Leasehold  improvements  placed  in  service  in  2008  and  later  wall  be  subject  to  the  general  rules 
described  above. 

Qualified  leasehold  improvement  property  is  any  improvement  to  an  interior  portion  of  a 
building  that  is  nonresidential  real  property,  provided  certain  requirements  are  met.  The 
improvement  must  be  made  under  or  pursuant  to  a lease  either  by  the  lessee  (or  sublessee),  or  by 
the  lessor,  of  that  portion  of  the  building  to  be  occupied  exclusively  by  the  lessee  (or  sublessee), 
fhe  improvement  must  be  placed  in  service  more  than  three  years  after  the  date  the  building  was 
first  placed  in  service.  Qualified  leasehold  improvement  property  does  not  include  any 
improvement  for  w hich  the  expenditure  is  attributable  to  the  enlargement  of  the  building,  any 
elevator  or  escalator,  any  structural  component  benefiting  a common  area,  or  the  internal 
structural  framework  of  the  building. 

If  a lessor  makes  an  improvement  that  qualifies  as  qualified  leasehold  improvement 
property,  such  improvement  does  not  qualify  as  qualified  leasehold  improvement  property  to  any 
subsequent  owner  of  such  improvement.  An  exception  to  the  rule  applies  in  the  case  of  death 
and  certain  transfers  of  property  that  qualify  for  non-recognition  treatment. 

Qualified  restaurant  property 

Section  1 68(e)( 3 )(!:)( v)  provides  a statutory'  15-year  recovery'  period  for  qualified 
restaurant  property  placed  in  service  before  January  1 , 2008.  For  purposes  of  the  provision, 
qualitied  restaurant  property  means  any  improvement  to  a building  if  such  improvement  is 
placed  in  ser\ice  more  than  three  years  alter  the  date  such  building  was  first  placed  in  serv'ice 
and  more  than  50  percent  ot  the  building  s square  footage  is  devoted  to  the  preparation  of,  and 
seating  tor  on-premises  consumption  of,  prepared  meals.  Qualified  restaurant  property  is 
recovered  using  the  straight-line  method  and  a half-year  convention.  Restaurant  propertv  placed 
in  serv  ice  in  2008  and  later  will  be  subject  to  the  general  rules  described  above. 


FvXplanation  of  Provision 

1 he  present-law  provisions  for  qualified  leasehold  improvement  property  and  qualified 
restaurant  property  are  extended  for  two  years  through  December  3 1 , 2009 

Effective  Date 

I he  provision  applies  to  property  placed  in  service  after  December  31, 2007. 
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6.  Seven-year  recovery  period  for  motorsports  racing  track  facility  (sec.  226  of  the  bill  and 
sec.  168  of  the  Code) 


/ 

Present  Law 


A taxpayer  generally  must  capitalize  the  cost  of  property  used  in  a trade  or  business  and 
recover  such  cost  over  time  through  annual  deductions  for  depreciation  or  amortization.  Tangible 
property  generally  is  depreciated  under  the  modified  accelerated  cost  recovery  system 
(“MACRS”),  which  determines  depreciation  by  applying  specific  recovery  periods,  placed-in- 
service  conventions,  and  depreciation  methods  to  the  cost  of  various  types  of  depreciable 
property.  The  cost  of  nonresidential  real  property  is  recovered  using  the  straight-line  method 
of  depreciation  and  a recovery  period  of  39  years.  Nonresidential  real  property  is  subject  to  the 
mid-month  placed-in-service  convention.  Under  the  mid-month  convention,  the  depreciation 
allowance  for  the  first  year  property  is  placed  in  service  is  based  on  the  number  of  months  the 
property  was  in  service,  and  propert>’  placed  in  service  at  any  time  during  a month  is  treated  as 
having  been  placed  in  service  in  the  middle  of  the  month.  Land  improvements  (such  as  roads 
and  fences)  are  recovered  over  15  years.  An  exception  exists  for  the  theme  and  amusement  park 
industry,  whose  assets  are  assigned  a recovery  period  of  seven  years.  Additionally,  a 
motorsports  entertainment  complex  placed  in  service  before  December  31,  2007  is  assigned  a 
recovery  period  of  seven  years. For  these  purposes,  a motorsports  entertainment  complex 
means  a racing  track  facility  which  is  permanently  situated  on  land  that  during  the  36  month 
period  following  its  placed  in  service  date  it  hosts  a racing  event. The  term  motorsports 
entertainment  complex  also  includes  ancillary  facilities,  land  improvements  (e.g.,  parking  lots, 
sidewalks,  fences),  support  facilities  (e.g.,  food  and  beverage  retailing,  souvenir  vending),  and 
appurtenances  associated  with  such  facilities  (e.g.,  ticket  booths,  grandstands). 

Explanation  of  Provision 

The  provision  extends  the  present  law  seven  year  recovery  period  for  two  years  through 
December  31,  2009. 

Effective  Date 

The  provision  is  effective  for  property  placed  in  service  after  December  31,  2007. 
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Sec.  168. 

Sec.  168(e)(3)(C)(ii). 
Sec.  168(i)(15). 
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7.  Accelerated  depreciation  for  business  propert\  on  Indian  reservation  (sec.  227  of  the  bill 
and  see.  16S  of  the  Code) 


Present  Law 

With  respect  to  certain  property  used  in  connection  witli  the  conduct  of  a trade  or 
business  within  an  Indian  reservation,  depreciation  deductions  under  section  168(j)  are 
deteimined  using  the  following  recovery  periods: 


3 -year  property 

2 years 

5 -year  property 

3 years 

7-year  property 

4 years 

1 0-year  property 

6 years 

1 5 -year  property 

9 years 

20-year  property 

1 2 years 

Nonresidential  real 
property 

22  years 

“Qualified  Indian  reservation  property”  eligible  for  accelerated  depreciation  includes 
property  described  in  the  table  above  which  is:  (1)  used  by  the  taxpayer  predominantly  in  the 
active  conduct  of  a trade  or  business  within  an  Indian  reservation;  (2)  not  used  or  located  outside 
the  reservation  on  a regular  basis;  (3)  not  acquired  (directly  or  indirectly)  by  the  taxpayer  from  a 
person  who  is  related  to  the  taxjpayer;'^  and  (4)  is  not  property  placed  in  service  for  purposes  of 
conducting  gaming  activities.'^  Certain  “qualified  infrastructure  property”  may  be  eligible  for 
the  accelerated  depreciation  even  if  located  outside  an  Indian  reservation,  provided  that  the 
purpose  ot  such  property  is  to  connect  with  qualified  infrastructure  property  located  within  the 
reservation  (e.g.,  roads,  ptiwer  lines,  water  systems,  railroad  spurs,  and  communications 
facilities).'®" 


An  “Indian  reservation”  means  a reservation  as  defined  in  section  3(d)  of  the  Indian 
I inancing  Act  ol  1 974  or  section  4(  1 0)  of  the  Indian  C hild  Welfare  Act  of  1 978.  For  purposes  of 
the  preceding  sentence,  .section  3(d)  is  applied  by  treating  “former  Indian  reservations  in 
Oklahoma  as  including  only  lands  that  are  (1 ) within  the  jurisdictional  area  of  an  Oklahoma 
Indian  tribe  as  determined  by  the  Secretary'  of  the  Interior,  and  (2)  recognized  by  such  Secretary 
as  an  area  eligible  tor  trust  land  status  under  25  C.F.R.  Part  151  (as  in  effect  on  August  5,  1997). 
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for  these  purposes,  related  persons  is  defined  in  Sec.  465(bX3)(C). 


Sec.  168(jK4HA). 


lOK 


Sec.  168(jK4KC). 
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The  depreciation  deduction  allowed  for  regular  tax  purposes  is  also  allowed  for  purposes 
of  the  alternative  minimum  tax.  The  accelerated  depreciation  for  Indian  reservations  is  available 
with  respect  to  property  placed  in  service  on  or  after  January  1,  1994,  and  before  January  1, 


Explanation  of  Provision 

The  provision  extends  for  two  years  the  present-law  incentive  relating  to  depreciation  of 
qualified  Indian  reservation  property  (to  apply  to  property  placed  in  service  through 
December  31,  2009). 


Effective  Date 

The  provision  applies  to  property  placed  in  service  after  December  31,  2007. 

8.  Expensing  of  environmental  remediation  costs  (sec.  228  of  the  bill  and  sec.  198  of  the 
Code) 


Present  Law 


Present  law  allows  a deduction  for  ordinary  and  necessary  expenses  paid  or  incurred  in 
carrying  on  any  trade  or  business. Treasury  regulations  provide  that  the  cost  of  incidental 
repairs  that  neither  materially  add  to  the  value  of  property  nor  appreciably  prolong  its  life,  but 
keep  it  in  an  ordinarily  efficient  operating  condition,  may  be  deducted  currently  as  a business 
expense.  Section  263(a)(1)  limits  the  scope  of  section  162  by  prohibiting  a current  deduction  for 
certain  capital  expenditures.  Treasury  regulations  define  “capital  expenditures”  as  amounts  paid 
or  incurred  to  materially  add  to  the  value,  or  substantially  prolong  the  useful  life,  of  property 
owned  by  the  taxpayer,  or  to  adapt  property  to  a new  or  different  use.  Amounts  paid  for  repairs 
and  maintenance  do  not  constitute  capital  expenditures.  The  determination  of  whether  an 
expense  is  deductible  or  capitalizable  is  based  on  the  facts  and  circumstances  of  each  case. 

Taxpayers  may  elect  to  treat  certain  environmental  remediation  expenditures  paid  or 
incurred  before  January  1,  2008,  that  would  otherwise  be  chargeable  to  capital  account  as 
deductible  in  the  year  paid  or  incurred.''®  The  deduction  applies  for  both  regular  and  alternative 
minimum  tax  purposes.  The  expenditure  must  be  incurred  in  connection  with  the  abatement  or 
control  of  hazardous  substances  at  a qualified  contaminated  site.  In  general,  any  expenditure  for 
the  acquisition  of  depreciable  property  used  in  connection  with  the  abatement  or  control  of 
hazardous  substances  at  a qualified  contaminated  site  does  not  constitute  a qualified 
environmental  remediation  expenditure.  However,  depreciation  deductions  allowable  for  such 
property,  which  would  otherwise  be  allocated  to  the  site  under  the  principles  set  forth  in 
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Sec.  162. 


1 10 


Sec.  198. 


80 


C'ommissioner  v.  Idaho  Power  Co.'"  and  section  263A,  are  treated  as  qualified  environmental 
remediation  expenditures. 

A “qualified  contaminated  site”  (a  so-called  “brownfield”)  generally  is  any  property  that 
is  held  for  use  in  a trade  or  business,  for  the  production  of  income,  or  as  inventory  and  is 
certified  by  the  appropriate  State  environmental  agency  to  be  an  area  at  or  on  which  there  has 
been  a release  (or  threat  of  release)  or  disposal  ot  a hazardous  substance.  Both  urban  and  rural 
propertv  may  qualify.  However,  sites  that  are  identified  on  the  national  priorities  list  under  the 
Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act  of  1980 
(“CLRCLA”)"^  cannot  qualify  as  targeted  areas.  Hazardous  substances  generally  are  defined  by 
reference  to  sections  101(14)  and  102  of  CERCLA,  subject  to  additional  limitations  applicable  to 
asbestos  and  similar  substances  within  buildings,  certain  naturally  occurring  substances  such  as 
radon,  and  certain  other  substances  released  into  drinking  water  supplies  due  to  deterioration 
through  ordinar>-  use,  as  well  as  petroleum  products  defined  in  section  4612(a)(3)  of  the  Code. 

In  the  ca.se  of  property  to  which  a qualified  environmental  remediation  expenditure 
othenAise  would  have  been  capitalized,  any  deduction  allowed  under  section  198  is  treated  as  a 
depreciation  deduction  and  the  property  is  treated  as  section  1245  property.  Thus,  deductions  for 
qualified  environmental  remediation  expenditures  are  subject  to  recapture  as  ordinary  income 
upon  a sale  or  other  disposition  of  the  property.  In  addition,  sections  280B  (demolition  of 
structures)  and  468  (special  rules  for  mining  and  solid  waste  reclamation  and  closing  costs)  do 
not  apply  to  amounts  that  are  treated  as  expenses  under  this  provision. 

Section  14()()N(g)  permits  the  expensing  of  environmental  remediation  expenditures  paid 
or  incurred  on  or  after  Augu.st  28,  2005,  and  before  January  1, 2008,  to  abate  contamination  at 
qualified  contaminated  sites  located  in  the  Gulf  Opportunity  Zone. 

Explanation  of  Prov  ision 

1 he  provision  extends  the  present  law  expensing  provision  under  section  198  for  two 
years  through  December  31, 2009. 

Effective  Date 


fhe  provision  is  effective  for 


expenditures  paid  or  incurred  after  December  31, 2007. 


418  1,1. S.  1 (1974). 

"■  Pub.  1 . No.  96-510  (1980). 
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9,  Extension  of  deduction  for  income  attributable  to  domestic  production  activities  in 
Puerto  Rico  (sec.  229  of  the  bill  and  sec.  199  of  the  Code) 

Present  Law 


In  general 


Present  law  provides  a deduction  from  taxable  income  (or,  in  the  case  of  an  individual, 
adjusted  gross  income)  that  is  equal  to  a portion  of  the  taxpayer’s  qualified  production  activities 
income.  For  taxable  years  beginning  after  2009,  the  deduction  is  nine  percent  of  that  income. 
For  taxable  years  beginning  in  2005  and  2006,  the  deduction  is  three  percent  of  qualified 
production  activities  income  and  for  taxable  years  beginning  in  2007,  2008,  and  2009,  the 
deduction  is  six  percent  of  qualified  production  activities  income.  For  taxpayers  subject  to  the 
3 5 -percent  corporate  income  tax  rate,  the  nine-percent  deduction  effectively  reduces  the 
corporate  income  tax  rate  to  just  under  32  percent  on  qualified  production  activities  income. 

Qualified  production  activities  income 

In  general,  qualified  production  activities  income  is  equal  to  domestic  production  gross 
receipts  (defined  by  section  199(c)(4)),  reduced  by  the  sum  of:  (1)  the  costs  of  goods  sold  that 
are  allocable  to  those  receipts  and  (2)  other  expenses,  losses,  or  deductions  which  are  properly 
allocable  to  those  receipts. 

Domestic  production  gross  receipts 

Domestic  production  gross  receipts  generally  are  gross  receipts  of  a taxpayer  that  are 
derived  from  (1)  any  sale,  exchange,  or  other  disposition,  or  any  lease,  rental,  or  license,  of 
qualifying  production  property*'^  that  was  manufactured,  produced,  grown  or  extracted  by  the 
taxpayer  in  whole  or  in  significant  part  within  the  United  States;  (2)  any  sale,  exchange,  or  other 
disposition,  or  any  lease,  rental,  or  license,  of  qualified  film""*  produced  by  the  taxpayer;  (3)  any 
lease,  rental,  license,  sale,  exchange,  or  other  disposition  of  electricity,  natural  gas,  or  potable 
water  produced  by  the  taxpayer  in  the  United  States;  (4)  construction  of  real  property  performed 
in  the  United  States  by  a taxpayer  in  the  ordinary  course  of  a construction  trade  or  business;  or 
(5)  engineering  or  architectural  services  performed  in  the  United  States  for  the  construction  of 
real  property  located  in  the  United  States. 


Qualifying  production  property  generally  includes  any  tangible  personal  properfy’,  computer 
software,  and  sound  recordings. 

Qualified  film  includes  any  motion  picture  film  or  videotape  (including  live  or  delayed 
television  programming,  but  not  including  certain  sexually  explicit  productions)  if  50  percent  or  more  of 
the  total  compensation  relating  to  the  production  of  the  film  (including  compensation  in  the  form  of 
residuals  and  participations)  constitutes  compensation  for  services  performed  in  the  United  States  by 
actors,  production  personnel,  directors,  and  producers. 
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\V  age  limitation 


For  taxable  years  beginning  after  May  17,  2006,  the  amount  of  the  deduction  for  a 
taxable  year  is  limited  to  50  percent  of  the  wages  paid  by  the  taxpayer,  and  properly  allocable  to 
domestic  production  gross  receipts,  during  the  calendar  year  that  ends  in  such  taxable  year." 

W ages  paid  to  bona  fide  residents  of  Puerto  Rico  generally  are  not  included  in  the  wage 
limitation  amount."^ 

Rules  for  Puerto  Rico 


W'hen  used  in  the  Code  in  a geographical  sense,  the  term  “United  States”  generally 
includes  only  the  States  and  the  District  of  Columbia.'"  A special  rule  for  determining  domestic 
production  gross  receipts,  however,  provides  that  in  the  case  of  any  taxpayer  with  gross  receipts 
from  sources  within  the  Commonwealth  of  Puerto  Rico,  the  term  “United  States”  includes  the 
Commonwealth  of  Puerto  Rico,  but  only  if  all  of  the  taxpayer’s  gross  receipts  are  taxable  under 
the  Federal  income  tax  for  individuals  or  corporations."^  In  computing  the  50-percent  wage 
limitation,  that  taxpayer  is  permitted  to  take  into  account  wages  paid  to  bona  fide  residents  of 
Puerto  Rico  for  services  performed  in  Puerto  Rico."*^ 

Fhe  special  rules  for  Puerto  Rico  apply  only  with  respect  to  the  first  two  taxable  years  of 
a taxpayer  beginning  after  December  31, 2005  and  before  January  1,  2008. 

Explanation  of  Provision 

fhe  provision  allows  the  special  domestic  production  activities  rules  for  Puerto  Rico  to 
apply  for  the  first  four  taxable  years  of  a taxpayer  beginning  after  December  31,  2005  and  before 
January  1. 2010. 


Effective  Date 


Fhe  provision  is  etTective  for  taxable  years  beginning  after  December  3 1 , 2007. 


I or  purposes  of  the  provision,  wages  include  the  sum  of  the  amounts  of  wages  as  defined  in 
section  3401(a)  and  elective  deferrals  that  the  taxpayer  properly  reports  to  the  Social  Security 
Administration  with  respect  to  the  employment  of  employees  of  the  taxpayer  during  the  calendar  year 
ending  during  the  taxpayer's  taxable  year.  For  taxable  years  beginning  before  May  1 8 2006  the 
limitation  is  based  upon  all  wages  paid  by  the  taxpayer,  rather  than  only  wages  properly  allotJable  to 
domestic  pr(xJuction  gross  receipts. 

Sec,  3401(aK8MC). 

" Sec.  7701(aK0). 

""  Sec.  190(dK8KA). 

Sec.  199(dK8KB). 
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10.  Modification  of  tax  treatment  of  certain  payments  to  controlling  exempt  organizations 
(sec.  230  of  the  bill  and  sec.  512  of  the  Code) 

/ 

Present  Law 


In  general,  organizations  exempt  from  Federal  income  tax  are  subject  to  the  unrelated 
business  income  tax  on  income  derived  from  a trade  or  business  regularly  carried  on  by  the 
organization  that  is  not  substantially  related  to  the  performance  of  the  organization’s  tax-exempt 
functions.  In  general,  interest,  rents,  royalties,  and  annuities  are  excluded  from  the  unrelated 
business  income  of  tax-exempt  organizations.’^' 

Section  512(b)(13)  provides  special  rules  regarding  income  derived  by  an  exempt 
organization  from  a controlled  subsidiary.  In  general,  section  51 2(b)(  13)  treats  otherwise 
excluded  rent,  royalty,  annuity,  and  interest  income  as  unrelated  business  income  if  such  income 
is  received  from  a taxable  or  tax-exempt  subsidiary  that  is  50-percent  controlled  by  the  parent 
tax-exempt  organization  to  the  extent  the  payment  reduces  the  net  unrelated  income  (or  increases 
any  net  unrelated  loss)  of  the  controlled  entity  (determined  as  if  the  entity  were  tax  exempt). 
Flowever,  a special  rule  enacted  as  part  of  the  Pension  Protection  Act  of  2006  provides  that,  for 
payments  made  pursuant  to  a binding  written  contract  in  effect  on  August  17,  2006  (or  renewal 
of  such  a contract  on  substantially  similar  terms),  the  general  rule  of  section  51 2(b)(  13)  applies 
only  to  the  portion  of  payments  received  or  accrued  (before  January  1,  2008)  in  a taxable  year 
that  exceeds  the  amount  of  the  payment  that  would  have  been  paid  or  accrued  if  the  amount  of 
such  payment  had  been  determined  under  the  principles  of  section  482  (i.e.,  at  arm’s  length). 

In  addition,  the  special  rule  imposes  a 20-percent  penalty  on  the  larger  of  such  excess  determined 
without  regard  to  any  amendment  or  supplement  to  a return  of  tax,  or  such  excess  determined 
with  regard  to  all  such  amendments  and  supplements. 

In  the  case  of  a stock  subsidiary,  “control”  means  ownership  by  vote  or  value  of  more 
than  50  percent  of  the  stock.  In  the  case  of  a partnership  or  other  entity,  “control”  means 
ownership  of  more  than  50  percent  of  the  profits,  capital,  or  beneficial  interests.  In  addition, 
present  law  applies  the  constructive  ownership  rules  of  section  3 1 8 for  purposes  of  section 
512(b)(13).  Thus,  a parent  exempt  organization  is  deemed  to  control  any  subsidiary  in  which  it 
holds  more  than  50  percent  of  the  voting  power  or  value,  directly  (as  in  the  case  of  a first-tier 
subsidiary)  or  indirectly  (as  in  the  case  of  a second-tier  subsidiary). 

Explanation  of  Provision 

The  provision  extends  the  special  rule  of  the  Pension  Protection  Act  to  payments  received 
or  accrued  before  January  1, 2010.  Accordingly,  under  the  provision,  payments  of  rent. 


Sec.  512(b). 

Sec.  512(b)(13)(E). 
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roN'iiltics,  iinnuitics,  or  interest  income  by  <i  controlled  or^ciniz3.tion  to  3 controlling  organization 
pursuant'to  a binding  written  contract  in  effect  on  August  1 7,  2006  (or  renewal  of  such  a contract 
on  substantially  similar  terms),  may  be  includible  in  the  unrelated  business  taxable  income  of  the 
controlling  organi/.ation  only  to  the  extent  the  payment  exceeds  the  amount  of  the  payment 
detemiined  under  the  principles  of  section  482  (i.e.,  at  arm’s  length).  Any  such  excess  is  subject 
to  a 20-percent  penalty  on  the  larger  of  such  excess  determined  without  regard  to  any 
amendment  or  supplement  to  a return  of  tax,  or  such  excess  determined  with  regard  to  all  such 
amendments  and  supplements. 


Effective  Date 


fhe  provision  is  effective  for  payments  received  or  accrued  after  December  31, 2007. 

11.  Extend  and  modify  qualified  zone  academy  bonds  (sec.  231  of  the  bill  and  new  sec.  54D 
of  the  Code) 


Present  Law 


Tax-exempt  bonds 

Interest  on  State  and  local  governmental  bonds  generally  is  excluded  from  gross  income 
for  Federal  income  tax  purposes  if  the  proceeds  of  the  bonds  are  used  to  finance  direct  activities 
of  these  governmental  units  or  if  the  bonds  are  repaid  with  revenues  of  the  governmental  units. 
Activities  that  can  be  financed  with  these  tax-exempt  bonds  include  the  financing  of  public 
schools. An  issuer  must  tile  with  the  IRS  certain  information  about  the  bonds  issued  by  them 
in  order  for  that  bond  issue  to  be  tax-exempt. Generally,  this  information  return  is  required  to 
be  tiled  no  later  the  1 5th  day  ot  the  second  month  after  the  close  of  the  calendar  quarter  in  which 
the  bonds  were  issued. 


I he  ta.x  exemption  tor  State  and  local  bonds  does  not  apply  to  any  arbitrage  bond.'^^  An 
arbitrage  bond  is  detined  as  any  bond  that  is  part  of  an  issue  if  any  proceeds  of  the  issue  are 
rea.sonably  expected  to  be  used  (or  intentionally  are  used)  to  acquire  higher  yielding  investments 
or  to  replace  tunds  that  are  used  to  acquire  higher  yielding  investments.*^^  In  general,  arbitrage 
profits  may  be  earned  only  during  specified  periods  (e.g.,  defined  “temporary  periods”)  before 
tunds  are  needed  tor  the  purpose  ot  the  borrowing  or  on  specified  types  of  investments  (e.g., 
reasonably  required  reserxe  or  replacement  tunds  ).  Subject  to  limited  exceptions,  investment 

profits  that  are  earned  during  these  periods  or  on  such  investments  must  be  rebated  to  the  Federal 
Government. 


121 

Sec. 

103. 

124 

Sec. 

149(e). 

12? 

Sec. 

1 03(a)  and  (b)(2). 

126 

Sec. 

14X. 
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Qualified  zone  academy  bonds 


As  an  alternative  to  traditional  tax-exempt  bonds,  States  and  local  governments  were 
given  the  authority  to  issue  “qualified  zone  academy  bonds.”'^^  A total  of  $400  million  of 
qualified  zone  academy  bonds  is  authorized  to  be  issued  annually  in  calendar  years  1998  through 
2007.  The  $400  million  aggregate  bond  cap  is  allocated  each  year  to  the  States  according  to  their 
respective  populations  of  individuals  below  the  poverty  line.  Each  State,  in  turn,  allocates  the 
credit  authority  to  qualified  zone  academies  within  such  State. 

Financial  institutions  that  hold  qualified  zone  academy  bonds  are  entitled  to  a 
nonrefundable  tax  credit  in  an  amount  equal  to  a credit  rate  multiplied  by  the  face  amount  of  the 
bond.  A taxpayer  holding  a qualified  zone  academy  bond  on  the  credit  allowance  date  is  entitled 
to  a credit.  The  credit  is  includable  in  gross  income  (as  if  it  were  a taxable  interest  payment  on 
the  bond),  and  may  be  claimed  against  regular  income  tax  and  alternative  minimum  tax  liability. 

The  Treasury  Department  sets  the  credit  rate  at  a rate  estimated  to  allow  issuance  of 
qualified  zone  academy  bonds  without  discount  and  without  interest  cost  to  the  issuer.  The 
maximum  term  of  the  bond  is  determined  by  the  Treasury  Department,  so  that  the  present  value 
of  the  obligation  to  repay  the  bond  was  50  percent  of  the  face  value  of  the  bond. 

“Qualified  zone  academy  bonds”  are  defined  as  any  bond  issued  by  a State  or  local 
government,  provided  that  (1)  at  least  95  percent  of  the  proceeds  are  used  for  the  purpose  of 
renovating,  providing  equipment  to,  developing  course  materials  for  use  at,  or  training  teachers 
and  other  school  personnel  in  a “qualified  zone  academy”  and  (2)  private  entities  have  promised 
to  contribute  to  the  qualified  zone  academy  certain  equipment,  technical  assistance  or  training, 
employee  services,  or  other  property  or  services  with  a value  equal  to  at  least  10  percent  of  the 
bond  proceeds. 

A school  is  a “qualified  zone  academy”  if  (1)  the  school  is  a public  school  that  provides 
education  and  training  below  the  college  level,  (2)  the  school  operates  a special  academic 
program  in  cooperation  with  businesses  to  enhance  the  academic  curriculum  and  increase 
graduation  and  employment  rates,  and  (3)  either  (a)  the  school  is  located  in  an  empowerment 
zone  or  enterprise  community  designated  under  the  Code,  or  (b)  it  is  reasonably  expected  that  at 
least  35  percent  of  the  students  at  the  school  will  be  eligible  for  free  or  reduced-cost  lunches 
under  the  school  lunch  program  established  under  the  National  School  Lunch  Act. 

The  Tax  Relief  and  Health  Care  Act  of  2006  (“TRHCA”)'^^  imposed  the  arbitrage 
requirements  that  generally  apply  to  interest-bearing  tax-exempt  bonds  to  qualified  zone 
academy  bonds.  In  addition,  an  issuer  of  qualified  zone  academy  bonds  must  reasonably  expect 
to  and  actually  spend  95  percent  or  more  of  the  proceeds  of  such  bonds  on  qualified  zone 
academy  property  within  the  five-year  period  that  begins  on  the  date  of  issuance.  To  the  extent 
less  than  95  percent  of  the  proceeds  are  used  to  finance  qualified  zone  academy  property  during 


Sec.  1397E. 

Pub.  L.  No.  109-432  (2006). 
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the  five-year  spending  period,  bonds  will  continue  to  qualify  as  qualified  zone  academy  bonds  if 
unspent  proceeds  are  used  within  90  days  from  the  end  of  such  five-year  period  to  redeem  any 
nonqualified  bonds.  The  five-year  spending  period  may  be  extended  by  the  Secretary  if  the 
issuer  establishes  that  the  failure  to  meet  the  spending  requirement  is  due  to  reasonable  cause  and 
the  related  purposes  for  issuing  the  bonds  will  continue  to  proceed  with  due  diligence.  Issuers  of 
qualified  zone  academy  bonds  are  required  to  report  issuance  to  the  IRS  in  a manner  similar  to 
the  infonnation  returns  required  for  tax-exempt  bonds. 

Explanation  of  Provision 

I he  provision  extends  and  modifies  the  present-law  qualified  zone  academy  bond 
program,  fhe  provision  authorizes  issuance  of  up  to  $400  million  of  qualified  zone  academy 
bonds  annually  through  2009. 

For  bonds  issued  after  the  date  of  enactment,  the  provision  also  modifies  the  spending 
and  arbitrage  rules  that  apply  to  qualified  zone  academy  bonds.  The  provision  modifies  the 
spending  rule  by  requiring  100  percent  of  available  project  proceeds  to  be  spent  on  qualified 
zone  academy  property.  In  addition,  the  provision  modifies  the  arbitrage  rules  by  providing  that 
a\  ailable  project  proceeds  invested  during  the  five-year  period  beginning  on  the  date  of  issue  are 
not  subject  to  the  arbitrage  restrictions  (i.e.,  yield  restriction  and  rebate  requirements).  The 
provision  defines  “available  project  proceeds”  as  proceeds  from  the  sale  of  an  issue  of  qualified 
zone  academy  bonds,  less  issuance  costs  (not  to  exceed  two  percent)  and  any  investment 
earnings  on  such  proceeds.  Thus,  available  project  proceeds  invested  during  the  five-year 
spending  period  may  be  invested  at  unrestricted  yields,  but  the  earnings  on  such  investments 
must  be  spent  on  qualified  zone  academy  property. 

I he  provision  provides  that  amounts  invested  in  a reserve  fund  are  not  subject  to  the 
arbitrage  restrictions  to  the  extent:  ( 1 ) such  fund  is  funded  at  a rate  not  more  rapid  than  equal 
annual  installments;  (2)  such  fund  is  funded  in  a manner  reasonably  expected  to  result  in  an 
amount  not  greater  than  an  amount  necessary  to  repay  the  issue;  and  (3)  the  yield  on  such  fund  is 
not  greater  than  the  average  annual  interest  rate  of  tax-exempt  obligations  having  a term  of  10 
\ears  or  more  that  are  issued  during  the  month  the  qualified  zone  academy  bonds  are  issued. 


Effective  Date 

The  provision  applies  to  bonds  issued  after  the  date  of  enactment. 

12.  lax  incentives  for  investment  in  the  District  of  Columbia  (sec.  232  of  the  bill  and 
secs.  1400,  1400 A,  1400B,  and  1400C  of  the  Code) 


Present  Law 


In  general 


within  designated  certain  economically  depressed  census  trach 

within  wLh  hi  • ” " ofColumbia  Enterprise  Zone  (the  “D.C.  Zone”), 

ithm  which  businesses  and  individual  residents  are  eligible  for  special  tax  incentives  The 

census  tracts  that  compose  the  D.C.  Zone  are  , I , all  census  tracts  that  presently  are  part  of  L 
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D.C.  enterprise  community  designated  under  section  1391  (i.e.,  portions  of  Anacostia,  Mt. 
Pleasant,  Chinatown,  and  the  easternmost  part  of  the  District),  and  (2)  all  additional  census  tracts 
within  the  District  of  Columbia  where  the  poverty  rate  is  not  less  than  20  percent.  The  D.C. 

Zone  designation  remained  in  effect  for  the  period  from  January  1,  1998,  through  December  31, 
2007.  In  general,  the  tax  incentives  available  in  connection  with  the  D.C.  Zone  are  a 20-percent 
wage  credit,  an  additional  $35,000  of  section  179  expensing  for  qualified  zone  property, 
expanded  tax-exempt  financing  for  certain  zone  facilities,  and  a zero-percent  capital  gains  rate 
from  the  sale  of  certain  qualified  D.C.  zone  assets. 

Wage  credit 

A 20-percent  wage  credit  is  available  to  employers  for  the  first  $15,000  of  qualified 
wages  paid  to  each  employee  (i.e.,  a maximum  credit  of  $3,000  with  respect  to  each  qualified 
employee)  who  (1)  is  a resident  of  the  D.C.  Zone,  and  (2)  performs  substantially  all  employment 
services  within  the  D.C.  Zone  in  a trade  or  business  of  the  employer. 

Wages  paid  to  a qualified  employee  who  earns  more  than  $15,000  are  eligible  for  the 
wage  credit  (although  only  the  first  $15,000  of  wages  is  eligible  for  the  credit).  The  wage  credit 
is  available  with  respect  to  a qualified  full-time  or  part-time  employee  (employed  for  at  least  90 
days),  regardless  of  the  number  of  other  employees  who  work  for  the  employer.  In  general,  any 
taxable  business  carrying  out  activities  in  the  D.C.  Zone  may  claim  the  wage  credit,  regardless  of 
whether  the  employer  meets  the  definition  of  a “D.C.  Zone  business.”’^’ 

An  employer’s  deduction  otherwise  allowed  for  wages  paid  is  reduced  by  the  amount  of 
wage  credit  claimed  for  that  taxable  year.‘^®  Wages  are  not  to  be  taken  into  account  for  purposes 
of  the  wage  credit  if  taken  into  account  in  determining  the  employer’s  work  opportunity  tax 
credit  under  section  5 1 or  the  welfare-to-work  credit  under  section  5 1 A.'^'  In  addition,  the 
$15,000  cap  is  reduced  by  any  wages  taken  into  account  in  computing  the  work  opportunity  tax 
credit  or  the  welfare-to-work  credit. The  wage  credit  may  be  used  to  offset  up  to  25  percent  of 
alternative  minimum  tax  liability. 


129 

However,  the  wage  credit  is  not  available  for  wages  paid  in  connection  with  certain  business 
activities  described  in  section  144(c)(6)(B)  or  certain  farming  activities.  In  addition,  wages  are  not 
eligible  for  the  wage  credit  if  paid  to  (1 ) a person  who  owns  more  than  five  percent  of  the  stock  (or  capital 
or  profits  interests)  of  the  employer,  (2)  certain  relatives  of  the  employer,  or  (3)  if  the  employer  is  a 
corporation  or  partnership,  certain  relatives  of  a person  who  owns  more  than  50  percent  of  the  business. 

Sec.  280C(a). 

Secs.  1400H(a),  1396(c)(3)(A)  and  51  A(d)(2). 

Secs.  ]400H(a),  1396(c)(3)(B)  and  51  A(d)(2). 

Sec.  38(c)(2). 
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Section  179  expensing 


In  general,  a D.C.  Zone  business  is  allowed  an  additional  $35,000  of  section  179 
expensing  for  qualifying  property  placed  in  service  by  a D.C.  Zone  business. The  section  179 
expensing  allowed  to  a taxpayer  is  phased  out  by  the  amount  by  which  50  percent  of  the  cost  of 
qualified  zone  property  placed  in  service  during  the  year  by  the  taxpayer  exceeds  $200,000 
($500,000  for  taxable  years  beginning  after  2006  and  before  2011).  I'he  term  “qualified  zone 
property”  is  defined  as  depreciable  tangible  property  (including  buildings),  provided  that  ( 1 ) the 
property  is  acquired  by  the  taxpayer  (from  an  unrelated  party)  after  the  designation  took  effect. 
(2)  the  original  use  of  the  property  in  the  D.C.  Zone  commences  with  the  taxpayer,  and  (3) 
substantially  all  of  the  use  of  the  property  is  in  the  D.C.  Zone  in  the  active  conduct  of  a trade  or 
business  by  the  taxpayer.'^'^  Special  rules  are  provided  in  the  case  of  property  that  is 
substantially  renovated  by  the  taxpayer. 

Tax-exempt  financing 

A qualified  D.C.  Zone  business  is  permitted  to  borrow  proceeds  from  tax-exempt 
qualified  enterprise  zone  facility  bonds  (as  defined  in  section  1394)  issued  by  the  District  of 
Columbia. Such  bonds  are  subject  to  the  District  of  Columbia’s  annual  private  activity  bond 
volume  limitation.  Generally,  qualified  enterprise  zone  facility  bonds  for  the  District  of 
Columbia  are  bonds  95  percent  or  more  of  the  net  proceeds  of  which  are  used  to  finance  certain 
facilities  within  the  D.C.  Zone.  The  aggregate  face  amount  of  all  outstanding  qualified 
enterprise  zone  facility  bonds  per  qualified  D.C.  Zone  business  may  not  exceed  $15  million  and 
may  be  issued  only  while  the  D.C.  Zone  designation  is  in  effect. 

Zero-percent  capital  gains 

A zero-percent  capital  gains  rate  applies  to  capital  gains  from  the  sale  of  certain  qualified 
D.C.  Zone  assets  held  for  more  than  five  years. In  general,  a qualified  “D.C.  Zone  asset” 
means  stock  or  partnership  interests  held  in,  or  tangible  property  held  by,  a D.C.  Zone  business. 
For  purposes  of  the  zero-percent  capital  gains  rate,  the  D.C.  Enterprise  Zone  is  defined  to  include 
all  census  tracts  within  the  District  of  Columbia  where  the  poverty  rate  is  not  less  than  10 
percent. 

In  general,  gain  eligible  for  the  zero-percent  tax  rate  means  gain  from  the  sale  or 
exchange  of  a qualified  D.C.  Zone  asset  that  is  (1 ) a capital  asset  or  property  used  in  the  trade  or 
business  as  defined  in  section  1 23 1 (b),  and  (2)  acquired  before  January  1 , 2008.  Gain  that  is 
attributable  to  real  property,  or  to  intangible  assets,  qualifies  for  the  zero-percent  rate,  provided 


Sec.  1397A. 
Sec.  1397D. 
Sec.  1400A. 
Sec.  1400B. 
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that  such  real  property  or  intangible  asset  is  an  integral  part  of  a qualified  D.C.  Zone  business. 
However,  no  gain  attributable  to  periods  before  January  1,  1998,  and  after  December  31, 2012,  is 
qualified  capital  gain. 

/ 

District  of  Columbia  homebuyer  tax  credit 

First-time  homebuyers  of  a principal  residence  in  the  District  of  Columbia  are  eligible  for 
a nonrefundable  tax  credit  of  up  to  $5,000  of  the  amount  of  the  purchase  price.  The  $5,000 
maximum  credit  applies  both  to  individuals  and  married  couples.  Married  individuals  filing 
separately  can  claim  a maximum  credit  of  $2,500  each.  The  credit  phases  out  for  individual 
taxpayers  with  adjusted  gross  income  between  $70,000  and  $90,000  ($1 10,000-$  130,000  for 
joint  filers).  For  purposes  of  eligibility,  “first-time  homebuyer”  means  any  individual  if  such 
individual  did  not  have  a present  ownership  interest  in  a principal  residence  in  the  District  of 
Columbia  in  the  one-year  period  ending  on  the  date  of  the  purchase  of  the  residence  to  which  the 
credit  applies.  The  credit  expired  for  purchases  after  December  31,  2007. 

Explanation  of  Provision 


The  provision  extends  the  designation  of  the  D.C.  Zone  for  two  years  (through  December 
j 1,  2009),  thus  extending  the  wage  credit  and  section  179  expensing  for  two  years. 

The  provision  extends  the  tax-exempt  financing  authority  for  two  years,  applying  to 
bonds  issued  during  the  period  beginning  on  January  1,  1998,  and  ending  on  December  31,  2009. 

The  provision  extends  the  zero-percent  capital  gains  rate  applicable  to  capital  gains  from 
the  sale  of  certain  qualified  D.C.  Zone  assets  for  two  years. 

The  provision  extends  the  first-time  homebuyer  credit  for  two  years,  through 
December  31, 2009. 


Effective  Date 


The  provision  is  effective  for  periods  beginning  after,  bonds  issued  after,  acquisitions 
after,  and  property  purchased  after  December  31,  2007. 


1 38 

However,  sole  proprietorships  and  other  taxpayers  selling  assets  directly  cannot  claim  the 
zero-percent  rate  on  capital  gain  from  the  sale  of  any  intangible  property  (i.e.,  the  integrally  related  test 
does  not  apply). 

Sec.  l400C(i). 
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13.  Extension  of  economic  development  credit  for  American  Samoa  (sec.  233  of  the  bill  and 
sec.  119  of  Pub.  L.  No.  109-432) 


Present  and  Prior  Law 


In  general 

For  taxable  years  beginning  before  January  1,  2006,  certain  domestic  corporations  with 
business  operations  in  the  U.S.  possessions  were  eligible  for  the  possession  tax  credit. This 
credit  offset  the  U.S.  tax  imposed  on  certain  income  related  to  operations  in  the  U.S. 
possessions.’'^'  For  purposes  of  the  credit,  possessions  included,  among  other  places,  American 
Samoa.  Subject  to  certain  limitations  described  below,  the  amount  of  the  possession  tax  credit 
allowed  to  any  domestic  corporation  equaled  the  portion  of  that  corporation’s  U.S.  tax  that  was 
attributable  to  the  corporation’s  non-U. S.  source  taxable  income  from  (1)  the  active  conduct  of  a 
trade  or  business  within  a U.S.  possession,  (2)  the  sale  or  exchange  of  substantially  all  of  the 
assets  that  were  used  in  such  a trade  or  business,  or  (3)  certain  possessions  investment.*''^  No 
deduction  or  foreign  tax  credit  was  allowed  for  any  possessions  or  foreign  tax  paid  or  accrued 
with  respect  to  taxable  income  that  was  taken  into  account  in  computing  the  credit  under  section 
936.'''^  The  section  936  credit  generally  expired  for  taxable  years  beginning  after  December  3 1 , 
2005,  but  a special  credit,  described  below,  was  allowed  with  respect  to  American  Samoa. 

To  qualify  for  the  possession  tax  credit  for  a taxable  year,  a domestic  corporation  was 
required  to  satisfy  two  conditions.  First,  the  corporation  was  required  to  derive  at  least  80 
percent  of  its  gross  income  for  the  three-year  period  immediately  preceding  the  close  of  the 
taxable  year  from  sources  within  a possession.  Second,  the  corporation  was  required  to  derive  at 
least  75  percent  of  its  gross  income  for  that  same  period  from  the  active  conduct  of  a possession 
business. 

The  possession  tax  credit  was  available  only  to  a corporation  that  qualified  as  an  existing 
credit  claimant.  The  determination  of  whether  a corporation  was  an  existing  credit  claimant  was 
made  separately  for  each  possession.  The  possession  tax  credit  was  computed  separately  for 
each  possession  with  respect  to  which  the  corporation  was  an  existing  credit  claimant,  and  the 
credit  was  subject  to  either  an  economic  activity-based  limitation  or  an  income-based  limitation. 


Secs.  27(b),  936. 

Domestic  corporations  with  activities  in  Puerto  Rico  are  eligible  for  the  section  30A  economic 
activity  credit.  That  credit  is  calculated  under  the  rules  set  forth  in  section  936. 

Under  phase-out  rules  described  below,  investment  only  in  Guam,  American  Samoa,  and  the 
Northern  Mariana  Islands  (and  not  in  other  possessions)  now  may  give  rise  to  income  eligible  for  the 
section  936  credit. 

Sec.  936(c). 
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Qualification  as  existing  credit  claimant 


A corporation  was  an  existing  credit  claimant  with  respect  to  a possession  if  (1)  the 
corporation  was  engaged  in  the  active  conduct  ot  a trade  or  business  within  the  possession  on 
October  13,  1995,  and  (2)  the  corporation  elected  the  benefits  of  the  possession  tax  credit  in  an 
election  in  effect  for  its  taxable  year  that  included  October  13,  1995.*^^  A corporation  that  added 
a substantial  new  line  of  business  (other  than  in  a qualifying  acquisition  of  all  the  assets  of  a 
trade  or  business  of  an  existing  credit  claimant)  ceased  to  be  an  existing  credit  claimant  as  of  the 
close  of  the  taxable  year  ending  before  the  date  on  which  that  new  line  of  business  was  added. 

Economic  activity -based  limit 

Under  the  economic  activity-based  limit,  the  amount  of  the  credit  determined  under  the 
rules  described  above  was  not  permitted  to  exceed  an  amount  equal  to  the  sum  of  (1)  60  percent 
of  the  taxpayer’s  qualified  possession  wages  and  allocable  employee  fringe  benefit  expenses,  (2) 
15  percent  of  depreciation  allowances  with  respect  to  short-life  qualified  tangible  property,  plus 
40  percent  of  depreciation  allowances  with  respect  to  medium-life  qualified  tangible  property, 
plus  65  percent  of  depreciation  allowances  with  respect  to  long-life  qualified  tangible  property, 
and  (3)  in  certain  cases,  a portion  of  the  taxpayer’s  possession  income  taxes. 

Income-based  limit 


As  an  alternative  to  the  economic  activity-based  limit,  a taxpayer  was  permitted  elect  to 
apply  a limit  equal  to  the  applicable  percentage  of  the  credit  that  otherwise  would  have  been 
allowable  with  respect  to  possession  business  income;  in  taxable  years  beginning  in  1998  and 
subsequent  years,  the  applicable  percentage  was  40  percent. 

Repeal  and  phase  out 

In  1996,  the  section  936  credit  was  repealed  for  new  claimants  for  taxable  years 
beginning  after  1995  and  was  phased  out  for  existing  credit  claimants  over  a period  including 
taxable  years  beginning  before  2006.  The  amount  of  the  available  credit  during  the  phase-out 
period  generally  was  reduced  by  special  limitation  rules.  These  phase-out  period  limitation  rules 
did  not  apply  to  the  credit  available  to  existing  credit  claimants  for  income  from  activities  in 
Guam,  American  Samoa,  and  the  Northern  Mariana  Islands.  As  described  previously,  the 
section  936  credit  generally  was  repealed  for  all  possessions,  including  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands,  for  all  taxable  years  beginning  after  2005,  but  a modified 
credit  was  allowed  for  activities  in  American  Samoa. 


A corporation  will  qualify  as  an  existing  credit  claimant  if  it  acquired  all  the  assets  of  a trade 
or  business  of  a corporation  that  ( 1 ) actively  conducted  that  trade  or  business  in  a possession  on 
October  13,  1995,  and  (2)  had  elected  the  benefits  of  the  possession  tax  credit  in  an  election  in  effect  for 
the  taxable  year  that  included  October  13,  1995. 
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American  Samoa  economic  develonment  credit 


A domestic  corporation  that  was  an  existing  credit  claimant  with  respect  to  American 
Samoa  and  that  elected  the  application  of  section  936  for  its  last  taxable  year  beginning  before 
January  1, 2006  is  allowed  a credit  based  on  the  economic  activity-based  limitation  rules 
described  above.  The  credit  is  not  part  of  the  Code  but  is  computed  based  on  the  rules  secs.  30A 
and  936.  The  credit  is  allowed  for  the  first  two  taxable  years  of  a corporation  that  begin  after 
December  31,  2005,  and  before  January  1,  2008. 

The  amount  of  the  credit  allowed  to  a qualifying  domestic  corporation  under  the 
provision  is  equal  to  the  sum  of  the  amounts  used  in  computing  the  corporation's  economic 
activity-based  limitation  (described  previously)  with  respect  to  American  Samoa,  except  that  no 
credit  is  allowed  for  the  amount  of  any  American  Samoa  income  taxes.  Thus,  tor  any  qualifying 
corporation  the  amount  of  the  credit  equals  the  sum  of  ( 1 ) 60  percent  of  the  corporation  s 
qualified  American  Samoa  wages  and  allocable  employee  fringe  benefit  expenses  and  (2)  15 
percent  of  the  corporation’s  depreciation  allowances  with  respect  to  short-life  qualified 
American  Samoa  tangible  property,  plus  40  percent  of  the  corporation’s  depreciation  allow'ances 
with  respect  to  medium-life  qualified  American  Samoa  tangible  property,  plus  65  percent  of  the 
corporation’s  depreciation  allowances  with  respect  to  long-life  qualified  American  Samoa 
tangible  property. 

The  section  936(c)  rule  denying  a credit  or  deduction  for  any  possessions  or  foreign  tax 
paid  with  respect  to  taxable  income  taken  into  account  in  computing  the  credit  under  section  936 
does  not  apply  with  respect  to  the  credit  allowed  by  the  provision. 

The  credit  is  not  available  for  taxable  years  beginning  after  December  31,  2007. 

Explanation  of  Provision 

The  provision  allows  the  American  Samoa  economic  development  credit  to  apply  for  the 
first  four  taxable  years  of  a corporation  that  begin  after  December  31,  2005,  and  before  Januar\’ 
1,2010. 


Effective  Date 


The  provision  is  effective  for  taxable  years  beginning  after  December  3 1 , 2007. 

14.  Extension  of  the  enhanced  charitable  deduction  for  contributions  of  food  inventor} 
(sec.  234  of  the  bill  and  sec.  170  of  the  Code) 

Present  Law 


General  rules  regarding  contributions  of  food  inventory 

Under  present  law,  a taxpayer's  deduction  for  charitable  contributions  of  inventory 
generally  is  limited  to  the  taxpayer's  basis  (typically,  cost)  in  the  inventory,  or  if  less  the  fair 
market  value  of  the  inventory. 
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For  certain  contributions  ot  inventory,  C corporations  may  claim  an  enhanced  deduction 
equal  to  the  lesser  of  ( 1 ) basis  plus  one-half  of  the  item’s  appreciation  (i.e.,  basis  plus  one-half  of 
tair  market  value  in  excess  of  basis)  or  (2)  two  times  basis.'  ^ In  general,  a C corporation’s 
charitable  contribution  deductions  for  a year  may  not  exceed  10  percent  of  the  corporation’s 
taxable  income. To  be  eligible  for  the  enhanced  deduction,  the  contributed  property  generally 
must  be  inventory  of  the  taxpayer,  contributed  to  a charitable  organization  described  in  section 
501(c)(3)  (except  for  private  nonoperating  foundations),  and  the  donee  must  (1)  use  the  property 
consistent  with  the  donee’s  exempt  purpose  solely  for  the  care  of  the  ill,  the  needy,  or  infants,  (2) 
not  transfer  the  property  in  exchange  for  money,  other  property,  or  services,  and  (3)  provide  the 
taxpayer  a written  statement  that  the  donee’s  use  of  the  property  will  be  consistent  with  such 
requirements.  In  the  case  of  contributed  property  subject  to  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  the  property  must  satisfy  the  applicable  requirements  of  such  Act  on  the  date  of 
transfer  and  for  1 80  days  prior  to  the  transfer. 

A donor  making  a charitable  contribution  of  inventory  must  make  a corresponding 
adjustment  to  the  cost  of  goods  sold  by  decreasing  the  cost  of  goods  sold  by  the  lesser  of  the  fair 
market  value  of  the  property  or  the  donor’s  basis  with  respect  to  the  inventory.'"'^  Accordingly, 
if  the  allowable  charitable  deduction  for  inventory  is  the  fair  market  value  of  the  inventory,  the 
donor  reduces  its  cost  of  goods  sold  by  such  value,  with  the  result  that  the  difference  between  the 
fair  market  value  and  the  donor’s  basis  may  still  be  recovered  by  the  donor  other  than  as  a 
charitable  contribution. 

To  use  the  enhanced  deduction,  the  taxpayer  must  establish  that  the  fair  market  value  of 
the  donated  item  exceeds  basis.  The  valuation  of  food  inventory  has  been  the  subject  of  disputes 
between  taxpayers  and  the  IRS.'"'^ 

Temporary  rule  expanding  and  modifying  the  enhanced  deduction  for  contributions  of 

food  inyentory 

Under  a temporary  provision  enacted  as  part  of  the  Katrina  Emergency  Tax  Relief  Act  of 
2005  and  extended  by  the  Pension  Protection  Act  of  2006,  any  taxpayer,  whether  or  not  a C 
corporation,  engaged  in  a trade  or  business  is  eligible  to  claim  the  enhanced  deduction  for 
donations  of  food  inventory. For  taxpayers  other  than  C corporations,  the  total  deduction  for 
donations  of  food  inventory  in  a taxable  year  generally  may  not  exceed  1 0 percent  of  the 


Sec.  170(e)(3). 

Sec.  170(b)(2). 

Treas.  Reg.  sec.  1 .1  70A-4A(c)(3). 

1 48 

Lucky  Stores  Inc.  v.  Commissioner,  1 05  T.C.  420  ( 1 995)  (holding  that  the  value  of  surplus 
bread  inventory  donated  to  charity  was  the  full  retail  price  of  the  bread  rather  than  half  the  retail  price,  as 
the  IRS  asserted). 

Sec.  170(e)(3)(C). 
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taxpayer's  net  income  for  such  taxable  year  from  all  sole  proprietorships,  S corporations,  or 
partnerships  (or  other  non  C corporation)  from  which  contributions  of  apparently  wholesome 
food  are  made.  For  example,  if  a taxpayer  is  a sole  proprietor,  a shareholder  in  an  S corporation, 
and  a partner  in  a partnership,  and  each  business  makes  charitable  contributions  of  food 
inventory,  the  taxpayer’s  deduction  for  donations  of  food  inventor)'  is  limited  to  10  percent  of  the 
taxpayer’s  net  income  from  the  sole  proprietorship  and  the  taxpayer’s  interests  in  the  S 
corporation  and  partnership.  However,  if  only  the  sole  proprietorship  and  the  S corporation 
made  charitable  contributions  of  food  inventory,  the  taxpayer’s  deduction  would  be  limited  to  10 
percent  of  the  net  income  from  the  trade  or  business  of  the  sole  proprietorship  and  the  taxpayer's 
interest  in  the  S corporation,  but  not  the  taxpayer’s  interest  in  the  partnership.'' ' 

Under  the  temporary  provision,  the  enhanced  deduction  for  food  is  available  only  for 
food  that  qualifies  as  “apparently  wholesome  food.”  “Apparently  wholesome  food”  is  delmed  as 
food  intended  for  human  consumption  that  meets  all  quality  and  labeling  standards  imposed  by 
Federal,  State,  and  local  laws  and  regulations  even  though  the  food  may  not  be  readily 
marketable  due  to  appearance,  age,  freshness,  grade,  size,  surplus,  or  other  conditions. 

The  temporary'  provision  does  not  apply  to  contributions  made  after  December  31.  2007. 

Explanation  of  Provision 

The  provision  extends  the  expansion  of,  and  modifications  to,  the  enhanced  deduction  tor 
charitable  contributions  of  food  inventory  to  contributions  made  before  January  1, 2010. 

Effective  Date 


The  provision  is  effective  for  contributions  made  after  December  31, 2007. 

15.  Extension  of  the  enhanced  charitable  deduction  for  contributions  of  book  inventory 
(sec.  235  of  the  bill  and  sec.  170  of  the  Code) 

Present  Law 


Under  present  law,  a taxpayer’s  deduction  for  charitable  contributions  of  inventory' 
generally  is  limited  to  the  taxpayer’s  basis  (typically,  cost)  in  the  inventory,  or,  if  less,  the  fair 
market  value  of  the  inventory. 


The  10  percent  limitation  does  not  affect  the  application  of  the  generally  applicable 
percentage  limitations.  For  example,  if  10  percent  of  a sole  proprietor’s  net  income  from  the  proprietor’s 
trade  or  business  was  greater  than  50  percent  of  the  proprietor's  contribution  base,  the  available  deduction 
for  the  taxable  year  (with  respect  to  contributions  to  public  charities)  would  be  50  percent  of  the 
proprietor’s  contribution  base.  Consistent  with  present  law,  such  contributions  may  be  carried  forward 
because  they  exceed  the  50  percent  limitation.  Contributions  of  food  inventory  by  a taxpayer  that  is  not  a 
C corporation  that  exceed  the  10  percent  limitation  but  not  the  50  percent  limitation  could  not  be  carried 
forward. 
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In  general,  for  certain  contributions  of  inventory,  C corporations  may  claim  an  enhanced 
deduction  equal  to  the  lesser  of  (1)  basis  plus  one-half  of  the  item’s  appreciation  (i.e.,  basis  plus 
one-half  of  fair  market  value  in  excess  of  basis)  or  (2)  two  times  basis. In  general,  a C 
corporation’s  charitable  contribution  deductions  for  a year  may  not  exceed  10  percent  of  the 
corporation’s  taxable  income. To  be  eligible  for  the  enhanced  deduction,  the  contributed 
property  generally  must  be  inventory  of  the  taxpayer  contributed  to  a charitable  organization 
described  in  section  501(c)(3)  (except  for  private  nonoperating  foundations),  and  the  donee  must 
(1)  use  the  property  consistent  with  the  donee’s  exempt  purpose  solely  for  the  care  of  the  ill,  the 
needy,  or  infants,  (2)  not  transfer  the  property  in  exchange  for  money,  other  property,  or  services, 
and  (3)  provide  the  taxpayer  a written  statement  that  the  donee’s  use  of  the  property  will  be 
consistent  with  such  requirements.  In  the  case  of  contributed  property  subject  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  the  property  must  satisfy  the  applicable  requirements  of  such  Act 
on  the  date  of  transfer  and  for  1 80  days  prior  to  the  transfer. 

A donor  making  a charitable  contribution  of  inventory  must  make  a corresponding 
adjustment  to  the  cost  of  goods  sold  by  decreasing  the  cost  of  goods  sold  by  the  lesser  of  the  fair 
market  value  of  the  property  or  the  donor’s  basis  with  respect  to  the  inventory.’'*’^  Accordingly, 
if  the  allowable  charitable  deduction  for  inventory  is  the  fair  market  value  of  the  inventory,  the 
donor  reduces  its  cost  of  goods  sold  by  such  value,  with  the  result  that  the  difference  between  the 
fair  market  value  and  the  donor’s  basis  may  still  be  recovered  by  the  donor  other  than  as  a 
charitable  contribution. 

To  use  the  enhanced  deduction,  the  taxpayer  must  establish  that  the  fair  market  value  of 
the  donated  item  exceeds  basis. 

The  Katrina  Emergency  Tax  Relief  Act  of  2005  expanded  the  generally  applicable 
enhanced  deduction  for  C corporations  to  certain  qualified  book  contributions  made  after  August 
28,  2005,  and  before  January  1,  2006.  The  Pension  Protection  Act  of  2006  extended  the 
deduction  for  qualified  book  contributions  to  contributions  made  before  January  1,  2008.  A 
qualified  book  contribution  means  a charitable  contribution  of  books  to  a public  school  that 
provides  elementary  education  or  secondaiy  education  (kindergarten  through  grade  12)  and  that 
is  an  educational  organization  that  normally  maintains  a regular  faculty  and  curriculum  and 
normally  has  a regularly  enrolled  body  of  pupils  or  students  in  attendance  at  the  place  where  its 
educational  activities  are  regularly  carried  on.  The  enhanced  deduction  for  qualified  book 
contributions  is  not  allowed  unless  the  donee  organization  certifies  in  writing  that  the  contributed 
books  are  suitable,  in  terms  of  currency,  content,  and  quantity,  for  use  in  the  donee’s  educational 
programs  and  that  the  donee  will  use  the  books  in  such  educational  programs.  The  donee  also 
must  make  the  certifications  required  for  the  generally  applicable  enhanced  deduction,  i.e.,  the 
donee  will  ( 1 ) use  the  property  consistent  with  the  donee’s  exempt  purpose  solely  for  the  care  of 


Sec.  170(e)(3). 


Sec.  170(b)(2). 

Treas.  Reg.  sec.  1 . 1 70A-4A(c)(3). 
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the  ill,  the  needy,  or  infants,  (2)  not  transfer  the  property  in  exchange  for  money,  other  property, 
or  services,  and  (3)  provide  the  taxpayer  a written  statement  that  the  donee’s  use  of  the  property 
will  be  consistent  with  such  requirements. 

Explanation  of  Provision 

The  provision  extends  the  enhanced  deduction  for  contributions  of  book  inventory  to 
contributions  made  before  January  1,  2010. 

Effective  Date 


The  provision  is  effective  for  contributions  made  after  December  31,  2007. 

16.  Extension  of  the  enhanced  charitable  deduction  for  contributions  of  computer 
technology'  and  equipment  (sec.  236  of  the  bill  and  sec.  170  of  the  Code) 

Present  Law 


In  the  case  of  a charitable  contribution  of  inventory  or  other  ordinary-income  or  short- 
term capital  gain  property,  the  amount  of  the  charitable  deduction  generally  is  limited  to  the 
taxpayer's  basis  in  the  property.  In  the  case  of  a charitable  contribution  of  tangible  personal 
property,  the  deduction  is  limited  to  the  taxpayer's  basis  in  such  property  if  the  use  by  the 
recipient  charitable  organization  is  unrelated  to  the  organization's  tax-exempt  purpose.  In  cases 
involving  contributions  to  a private  foundation  (other  than  certain  private  operating  foundations), 
the  amount  of  the  deduction  is  limited  to  the  taxpayer’s  basis  in  the  property. 

Under  present  Idw,  a taxpayer’s  deduction  for  charitable  contributions  of  computer 
technology  and  equipment  generally  is  limited  to  the  taxpayer’s  basis  (typically,  cost)  in  the 
property.  However,  certain  corporations  may  claim  a deduction  in  excess  of  basis  for  a 
“qualified  computer  contribution.”'^^  This  enhanced  deduction  is  equal  to  the  lesser  of  (1 ) basis 
plus  one-half  of  the  item’s  appreciation  (i.e.,  basis  plus  one  half  of  fair  market  value  in  excess  of 
basis)  or  (2)  two  times  basis.  The  enhanced  deduction  for  qualified  computer  contributions 
expires  for  any  contribution  made  during  any  taxable  year  beginning  after  December  31,  2007. 

A qualified  computer  contribution  means  a charitable  contribution  of  any  computer 
technology  or  equipment,  which  meets  standards  of  functionality  and  suitability  as  established  by 
the  Secretary  of  the  Treasury.  The  contribution  must  be  to  certain  educational  organizations  or 
public  libraries  and  made  not  later  than  three  years  after  the  taxpayer  acquired  the  property  or,  if 
the  taxpayer  constructed  or  assembled  the  property,  not  later  than  the  date  construction  or 


Sec.  170(e)(1). 

Secs.  170(e)(4)  and  170(e)(6). 
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assembly  ot  the  property  is  substantially  completed.  The  original  use  of  the  property  must  be 
by  the  donor  or  the  donee,  and  in  the  case  of  the  donee,  must  be  used  substantially  for 
educational  purposes  related  to  the  function  or  purpose  of  the  donee.  The  property  must  fit 
productively  into  the  donee’s  education  plan.  The  donee  may  not  transfer  the  property  in 
exchange  for  money,  other  property,  or  services,  except  for  shipping,  installation,  and  transfer 
costs.  To  determine  whether  property  is  constructed  or  assembled  by  the  taxpayer,  the  rules 
applicable  to  qualified  research  contributions  apply.  Contributions  may  be  made  to  private 
foundations  under  certain  conditions. 

Explanation  of  Provision 

The  provision  extends  the  enhanced  deduction  for  computer  technology  and  equipment 
for  one  year  to  apply  to  contributions  made  during  any  taxable  year  beginning  after  December 
31,  2007,  and  before  January  1,  2010. 


Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  after  December  31,  2007. 

17.  Basis  adjustment  to  stock  of  S corporations  making  charitable  contributions  of 
property  (sec.  237  of  the  bill  and  sec.  1367  of  the  Code) 

Present  Law 


Under  present  law,  if  an  S corporation  contributes  money  or  other  property  to  a charity, 
each  shareholder  takes  into  account  the  shareholder’s  pro  rata  share  of  the  contribution  in 
determining  its  own  income  tax  liability. A shareholder  of  an  S corporation  reduces  the  basis 
in  the  stock  of  the  S corporation  by  the  amount  of  the  charitable  contribution  that  flows  through 
to  the  shareholder. 

In  the  case  of  contributions  made  in  taxable  years  beginning  after  December  31,  2005, 
and  before  January  1 , 2008,  the  amount  of  a shareholder’s  basis  reduction  in  the  stock  of  an  S 
corporation  by  reason  of  a charitable  contribution  made  by  the  corporation  is  equal  to  the 
shareholder’s  pro  rata  share  of  the  adjusted  basis  of  the  contributed  property.  For  contributions 


If  the  taxpayer  constructed  the  property  and  reacquired  such  property,  the  contribution  must 
be  within  three  years  of  the  date  the  original  construction  was  substantially  completed.  Sec. 
170(e)(6){D)(i). 

This  requirement  does  not  apply  if  the  property  was  reacquired  by  the  manufacturer  and 
contributed.  Sec.  1 70(e)(6)(D)(ii). 

Sec.  170(e)(6)(C). 

Sec.  1366(a)(1)(A). 

Sec.  1367(a)(2)(B). 
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made  in  taxable  years  beginning  after  December  31,  2007,  the  amount  ot  the  reduction  is  the 
shareholder’s  pro  rata  share  of  the  fair  market  value  of  the  contributed  property. 

Explanation  of  Provision 

The  bill  extends  the  rule  relating  to  the  basis  reduction  on  account  of  charitable 
contributions  of  property  for  two  years  to  contributions  made  in  taxable  years  beginning  before 
Januar>’  1,  2010. 


Effective  Date 


The  provision  applies  to  contributions  made  in  taxable  years  beginning  after  December 
31,2007. 

18.  Extension  of  the  Hurricane  Katrina  work  opportunity  tax  credit  (sec.  238  of  the  bill) 

Present  Law 


Work  opportunity  tax  credit 

In  general 

The  work  opportunity  tax  credit  is  available  on  an  elective  basis  for  employers  hiring 
individuals  from  one  or  more  of  nine  targeted  groups.  The  amount  ot  the  credit  available  to  an 
employer  is  determined  by  the  amount  of  qualified  wages  paid  by  the  employer.  Generally, 
qualified  wages  consist  of  wages  attributable  to  service  rendered  by  a member  of  a targeted 
group  during  the  one-year  period  beginning  with  the  day  the  individual  begins  work  for  the 
employer  (two  years  in  the  case  of  an  individual  in  the  long-term  family  assistance  recipient 
category). 


Targeted  groups  eligible  for  the  credit 

Generally  an  employer  is  eligible  for  the  credit  only  for  qualified  wages  paid  to  members 
of  a targeted  group.  There  are  nine  targeted  groups:  ( 1)  families  receiving  Temporary  Assistance 
for  Needy  Families  Program  (“TANF”);  (2)  qualified  veterans;  (3)  qualified  ex-telons;  (4) 
designated  community  residents;  (5)  vocational  rehabilitation  referrals;  (6)  qualified  summer 
youth  employees;  (7)  qualified  food  stamp  recipients;  (8)  qualified  supplemental  security  income 
(“SSF’)  benefit  recipients;  and  (9)  qualified  long-term  family  assistance  recipients. 

Qualified  wages 

Generally,  qualified  wages  are  defined  as  cash  wages  paid  by  the  employer  to  a member 
of  a targeted  group.  The  employer’s  deduction  for  wages  is  reduced  by  the  amount  of  the  credit. 

For  purposes  of  the  credit,  generally,  wages  are  defined  by  reference  to  the  FUTA 
definition  of  wages  contained  in  sec.  3306(b)  (without  regard  to  the  dollar  limitation  therein 
contained).  Special  rules  apply  in  the  case  of  certain  agricultural  labor  and  certain  railroad  labor. 
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Calculation  of  the  credit 


The  credit  available  to  an  employer  for  qualified  wages  paid  to  members  of  all  targeted 
groups  except  for  long-term  family  assistance  recipients  equals  40  percent  (25  percent  for 
employment  of  400  hours  or  less/of  qualified  first-year  wages.  Generally,  qualified  first-year 
wages  are  qualified  wages  (not  in  excess  of  $6,000)  attributable  to  service  rendered  by  a member 
of  a targeted  group  during  the  one-year  period  beginning  with  the  day  the  individual  began  work 
for  the  employer.  Therefore,  the  maximum  credit  per  employee  is  $2,400  (40  percent  of  the  first 
$6,000  of  qualified  first-year  wages).  There  are  two  exceptions  to  this  general  rule.  First,  with 
respect  to  qualified  summer  youth  employees,  the  maximum  credit  is  $1,200  (40  percent  of  the 
first  $3,000  of  qualified  first-year  wages).  Second,  with  respect  to  qualified  veterans  who  are 
entitled  to  compensation  for  a service-connected  disability,  the  maximum  credit  is  $4,800 
because  qualified  first-year  wages  are  $12,000  rather  than  $6,000  for  such  individuals.’^’  Except 
for  long-term  family  assistance  recipients,  no  credit  is  allowed  for  second-year  wages. 

In  the  ease  of  long-term  family  assistance  recipients,  the  credit  equals  40  percent  (25 
percent  for  employment  of  400  hours  or  less)  of  $10,000  for  qualified  first-year  wages  and  50 
percent  of  the  first  $10,000  of  qualified  second-year  wages.  Generally,  qualified  second-year 
wages  are  qualified  wages  (not  in  excess  of  $10,000)  attributable  to  service  rendered  by  a 
member  of  the  long-term  family  assistance  category  during  the  one-year  period  beginning  on  the 
day  after  the  one-year  period  beginning  with  the  day  the  individual  began  work  for  the  employer. 
Therefore,  the  maximum  credit  per  employee  is  $9,000  (40  percent  of  the  first  $10,000  of 
qualified  first-year  wages  plus  50  percent  of  the  first  $10,000  of  qualified  second-year  wages). 

Certification  rules 


An  individual  is  not  treated  as  a member  of  a targeted  group  unless:  (1)  on  or  before  the 
day  on  which  an  individual  begins  work  for  an  employer,  the  employer  has  received  a 
certification  from  a designated  local  agency  that  such  individual  is  a member  of  a targeted  group; 
or  (2)  on  or  before  the  day  an  individual  is  offered  employment  with  the  employer,  a pre- 
screening notice  is  completed  by  the  employer  with  respect  to  such  individual,  and  not  later  than 
the  28th  day  after  the  individual  begins  work  for  the  employer,  the  employer  submits  such 
notice,  signed  by  the  employer  and  the  individual  under  penalties  of  perjury,  to  the  designated 
local  agency  as  part  of  a written  request  for  certification.  For  these  purposes,  a pre-screening 
notice  is  a document  (in  such  form  as  the  Secretary  may  prescribe)  which  contains  information 
provided  by  the  individual  on  the  basis  of  which  the  employer  believes  that  the  individual  is  a 
member  of  a targeted  group. 

Minimum  employment  period 

No  credit  is  allowed  for  qualified  wages  paid  to  employees  who  work  less  than  120  hours 
in  the  first  year  of  employment. 


The  expanded  definition  of  qualified  first-year  wages  does  not  apply  to  the  veterans  qualified 
with  reference  to  a food  stamp  program,  as  defined  under  present  law. 
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Other  rules 


The  work  opportunity  tax  credit  is  not  allowed  for  wages  paid  to  a relative  or  dependent 
of  the  taxpayer.  No  credit  is  allowed  for  wages  paid  to  an  individual  who  is  a more  than  fifty- 
percent  owner  of  the  entity.  Similarly,  wages  paid  to  replacement  workers  during  a strike  or 
lockout  are  not  eligible  for  the  work  opportunity  tax  credit.  Wages  paid  to  any  employee  during 
any  period  for  which  the  employer  received  on-the-job  training  program  payments  with  respect 
to  that  employee  are  not  eligible  for  the  work  opportunity  tax  credit.  The  work  opportunity  tax 
credit  generally  is  not  allowed  for  wages  paid  to  individuals  who  had  previously  been  employed 
by  the  employer.  In  addition,  many  other  technical  rules  apply. 

Expiration 

The  work  opportunity  tax  credit  is  not  available  for  individuals  who  begin  work  for  an 
employer  after  August  3 1 , 201 1 . 

Work  Opportunity  Tax  Credit  for  Hurricane  Katrina  Employees 

In  ueneral 

The  Katrina  Emergency  Tax  Relief  Act  of  2005  provided  that  a Hurricane  Katrina 
employee  is  treated  as  a member  of  a targeted  group  for  purposes  of  the  work  opportunity  tax 
credit.  A Hurricane  Katrina  employee  was;  (1)  an  individual  who  on  August  28,  2005,  had  a 
principal  place  of  abode  in  the  core  disaster  area  and  was  hired  during  the  two-year  period 
beginning  on  such  date  for  a position,  the  principal  place  of  employment  of  which  was  located  in 
the  core  disaster  area;  and  (2)  an  individual  who  on  August  28,  2005,  had  a principal  place  of 
abode  in  the  core  disaster  area,  who  was  displaced  from  such  abode  by  reason  of  Hurricane 
Katrina  and  was  hired  during  the  period  beginning  on  such  date  and  ending  on  December  31, 
2005  without  regard  to  whether  the  new  principal  place  of  employment  is  in  the  core  disaster 
area. 


The  present-law  WOTC  certification  requirement  was  waived  for  such  individuals.  In 
lieu  of  the  certification  requirement,  an  individual  may  have  provided  to  the  employer  reasonable 
evidence  that  the  individual  is  a Hurricane  Katrina  employee. 

The  present-law  rule  that  denies  the  credit  with  respect  to  wages  of  employees  who  had 
been  previously  employed  by  the  employer  was  waived  for  the  first  hire  of  such  employee  as  a 
Hurricane  Katrina  employee  unless  such  employee  was  an  employee  of  the  employer  on 
August  28,  2005. 

Definitions 


The  term  “Hurricane  Katrina  disaster  area’'  means  an  area  with  respect  to  which  a major 
disaster  has  been  declared  by  the  President  before  September  14,  2005  under  section  401  of  the 
Robert  T.  Stafford  Disaster  Relief  and  Emergency  Assistance  Act. 

The  term  “core  disaster  area”  means  that  portion  of  the  Hurricane  Katrina  disaster  area 
determined  by  the  President  to  warrant  individual  or  individual  and  public  assistance  from  the 
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Federal  Government  under  the  Robert  T.  Stafford  Disaster  Relief  and  Emergency  Assistance 
Act. 


Explanation  of  Provision 

/ 

The  provision  extends  through  August  28,  2009,  the  work  opportunity  tax  credit  for 
certain  Hurricane  Katrina  employees  employed  within  the  core  disaster  area.  For  this  purpose,  a 
Hurricane  Katrina  employee  employed  within  the  core  disaster  area  is  an  individual  who  on 
August  28,  2005,  had  a principal  place  of  abode  in  the  core  disaster  area  and  is  hired  on  or  after 
August  28,  2005  and  before  August  29,  2009  for  a position,  the  principal  place  of  employment  of 
which  was  located  in  the  core  disaster  area.'^^  The  other  special  rules  (e.g.,  certification  and 
previous  employment)  for  Hurricane  Katrina  employees  apply. 

Effective  Date 


The  provision  is  effective  for  individuals  hired  after  August  28,  2007,  and  before  August 
29,  2009. 

19.  Subpart  F exception  for  active  financing  income  (sec.  239  of  the  bill  and  secs.  953  and 
954  of  the  Code) 


Present  Law 


Under  the  subpart  F rules,'^^  1 0-percent-or-greater  U.S.  shareholders  of  a controlled 
foreign  corporation  (“CFC”)  are  subject  to  U.S.  tax  currently  on  certain  income  earned  by  the 
CFC,  whether  or  not  such  income  is  distributed  to  the  shareholders.  The  income  subject  to 
current  inclusion  under  the  subpart  F rules  includes,  among  other  things,  insurance  income  and 
foreign  base  company  income.  Foreign  base  company  income  includes,  among  other  things, 
foreign  personal  holding  company  income  and  foreign  base  company  services  income  (i.e., 
income  derived  from  services  performed  for  or  on  behalf  of  a related  person  outside  the  country 
in  which  the  CFC  is  organized). 

Foreign  personal  holding  company  income  generally  consists  of  the  following:  (1) 
dividends,  interest,  royalties,  rents,  and  annuities;  (2)  net  gains  from  the  sale  or  exchange  of  (a) 
property  that  gives  rise  to  the  preceding  types  of  income,  (b)  property  that  does  not  give  rise  to 
income,  and  (c)  interests  in  trusts,  partnerships,  and  REMICs;  (3)  net  gains  from  commodities 
transactions;  (4)  net  gains  from  certain  foreign  currency  transactions;  (5)  income  that  is 
equivalent  to  interest;  (6)  income  from  notional  principal  contracts;  (7)  payments  in  lieu  of 
dividends;  and  (8)  amounts  received  under  personal  service  contracts. 


1 62 

The  prior-law  work  opportunity  tax  credit  for  Katrina  employees  hired  to  a new  place  of 
employment  outside  of  the  core  disaster  area  is  not  extended  by  this  provision. 

Secs.  951-964. 
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Insurance  income  subject  to  current  inclusion  under  the  subpart  F rules  includes  any 
income  of  a CFC  attributable  to  the  issuing  or  reinsuring  of  any  insurance  or  annuity  contract  in 
connection  with  risks  located  in  a country  other  than  the  CFC's  country  of  organization.  Subpart 
F insurance  income  also  includes  income  attributable  to  an  insurance  contract  in  connection  with 
risks  located  within  the  CFC’s  countr>'  of  organization,  as  the  result  of  an  arrangement  under 
which  another  corporation  receives  a substantially  equal  amount  of  consideration  tor  insurance 
of  other  country  risks.  Investment  income  of  a CFC  that  is  allocable  to  any  insurance  or  annuity 
contract  related  to  risks  located  outside  the  CFC’s  country  of  organization  is  taxable  as  subpart  F 

164 

insurance  income. 

Temporary'  exceptions  from  foreign  personal  holding  company  income,  foreign  base 
company  services  income,  and  insurance  income  apply  for  subpart  F purposes  for  certain  income 
that  is  derived  in  the  active  conduct  of  a banking,  financing,  or  similar  business,  as  a securities 
dealer,  or  in  the  conduct  of  an  insurance  business  (so-called  “active  financing  income”). 

With  respect  to  income  derived  in  the  active  conduct  of  a banking,  financing,  or  similar 
business,  a CFC  is  required  to  be  predominantly  engaged  in  such  business  and  to  conduct 
substantial  activity  with  respect  to  such  business  in  order  to  qualify  for  the  active  financing 
exceptions.  In  addition,  certain  nexus  requirements  apply,  which  provide  that  income  derived  by 
a CFC  or  a qualified  business  unit  (“QBIJ”)  of  a CFC  from  transactions  with  customers  is 
eligible  for  the  exceptions  if,  among  other  things,  substantially  all  of  the  activities  in  connection 
with  such  transactions  are  conducted  directly  by  the  CFC  or  QBU  in  its  home  country',  and  such 
income  is  treated  as  earned  by  the  CFC  or  QBU  in  its  home  country  for  purposes  of  such 
country’s  tax  laws.  Moreover,  the  exceptions  apply  to  income  derived  from  certain  cross  border 
transactions,  provided  that  certain  requirements  are  met.  Additional  exceptions  from  foreign 
personal  holding  company  income  apply  for  certain  income  derived  by  a securities  dealer  within 
the  meaning  of  section  475  and  for  gain  from  the  sale  of  active  financing  assets. 

In  the  case  of  a securities  dealer,  the  temporary  exception  from  foreign  personal  holding 
company  income  applies  to  certain  income.  The  income  covered  by  the  exception  is  any  interest 
or  dividend  (or  certain  equivalent  amounts)  from  any  transaction,  including  a hedging  transaction 
or  a transaction  consisting  of  a deposit  of  collateral  or  margin,  entered  into  in  the  ordinaiy  course 
of  the  dealer’s  trade  or  business  as  a dealer  in  securities  within  the  meaning  of  section  475.  In 


Prop.  Treas.  Reg.  sec.  1.953- 1(a). 

Temporary  exceptions  from  the  subpart  F provisions  for  certain  active  financing  income 
applied  only  for  taxable  years  beginning  in  1998  (Taxpayer  Relief  Act  of  1997,  Pub.  L.  No.  105-34). 
Those  exceptions  were  modified  and  extended  for  one  year,  applicable  only  for  taxable  years  beginning  in 
1999  (the  fax  and  Trade  Relief  Extension  Act  of  1998,  Pub.  L.  No.  105-277).  fhe  Tax  Relief  Extension 
Act  of  1999  (Pub.  L.  No.  106-170)  clarified  and  extended  the  temporary  exceptions  for  two  years, 
applicable  only  for  taxable  years  beginning  after  1999  and  before  2002.  fhe  Job  Creation  and  Worker 
Assistance  Act  of  2002  (Pub.  L.  No.  107-147)  modified  and  extended  the  temporaiy  exceptions  for  five 
years,  for  taxable  years  beginning  after  2001  and  before  2007.  1 he  Tax  Increase  Prevention  and 
Reconciliation  Act  of  2005  (Pub.  I..  No.  109-222)  extended  the  temporarv'  provisions  for  two  years,  for 
taxable  years  beginning  after  2006  and  before  2009. 
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the  case  ot  a QBU  of  the  dealer,  the  income  is  required  to  be  attributable  to  activities  of  the  QBU 
in  the  country  of  incorporation,  or  to  a QBU  in  the  country  in  which  the  QBU  both  maintains  its 
principal  office  and  conducts  substantial  business  activity.  A coordination  rule  provides  that  this 
exception  generally  takes  precedence  over  the  exception  for  income  of  a banking,  financing  or 
similar  business,  in  the  case  of  a securities  dealer. 

In  the  case  of  insurance,  a temporary  exception  from  foreign  personal  holding  company 
income  applies  for  certain  income  of  a qualifying  insurance  company  with  respect  to  risks 
located  within  the  CPU’s  country  of  creation  or  organization.  In  the  case  of  insurance, 
temporary'  exceptions  from  insurance  income  and  from  foreign  personal  holding  company 
income  also  apply  for  certain  income  of  a qualifying  branch  of  a qualifying  insurance  company 
with  respect  to  risks  located  within  the  home  country  of  the  branch,  provided  certain 
requirements  are  met  under  each  of  the  exceptions.  Further,  additional  temporary  exceptions 
from  insurance  income  and  from  foreign  personal  holding  company  income  apply  for  certain 
income  of  certain  CFCs  or  branches  with  respect  to  risks  located  in  a country  other  than  the 
United  States,  provided  that  the  requirements  for  these  exceptions  are  met.  In  the  case  of  a life 
insurance  or  annuity  contract,  reserves  for  such  contracts  are  determined  under  rules  specific  to 
the  temporaiy'  exceptions.  Present  law  also  permits  a taxpayer  in  certain  circumstances,  subject 
to  approval  by  the  IRS  through  the  ruling  process  or  in  published  guidance,  to  establish  that  the 
reserve  of  a life  insurance  company  for  life  insurance  and  annuity  contracts  is  the  amount  taken 
into  account  in  determining  the  foreign  statement  reserve  for  the  contract  (reduced  by 
catastrophe,  equalization,  or  deficiency  reserve  or  any  similar  reserve).  IRS  approval  is  to  be 
based  on  whether  the  method,  the  interest  rate,  the  mortality  and  morbidity  assumptions,  and  any 
other  factors  taken  into  account  in  determining  foreign  statement  reserves  (taken  together  or 
separately)  provide  an  appropriate  means  of  measuring  income  for  Federal  income  tax  purposes. 

Explanation  of  Provision 

The  provision  extends  for  one  year  (for  taxable  years  beginning  before  2010)  the  present- 
law  temporary  exceptions  from  subpart  F foreign  personal  holding  company  income,  foreign 
base  company  services  income,  and  insurance  income  for  certain  income  that  is  derived  in  the 
active  conduct  of  a banking,  financing,  or  similar  business,  or  in  the  conduct  of  an  insurance 
business. 


Effective  Date 


The  provision  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  31,  2008,  and  for  taxable  years  of  U.S.  shareholders  with  or  within  which  such  taxable 
years  of  such  foreign  corporations  end. 
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20.  Look-through  treatment  of  payments  between  related  controlled  foreign  corporations 
under  foreign  personal  holding  company  income  rules  (sec.  240  of  the  bill  and  sec.  954(e)(6) 
of  the  Code) 


Present  Law 


In  tieneral 

In  general,  the  rules  of  subpart  F (secs.  951-964)  require  U.S.  shareholders  with  a 10- 
percent  or  greater  interest  in  a controlled  foreign  corporation  (“CFC”)  to  include  certain  income 
of  the  CFC  (referred  to  as  “subpart  F income”)  on  a current  basis  for  U.S.  tax  purposes, 
regardless  of  whether  the  income  is  distributed  to  the  shareholders. 

Subpart  F income  includes  foreign  base  company  income.  One  category  ol  loreign  base 
company  income  is  foreign  personal  holding  company  income.  For  subpart  F purposes,  foreign 
personal  holding  company  income  generally  includes  dividends,  interest,  rents,  and  royalties, 
among  other  types  of  income.  There  are  several  exceptions  to  these  rules.  For  example,  foreign 
personal  holding  company  income  does  not  include  dividends  and  interest  received  by  a CFC 
from  a related  corporation  organized  and  operating  in  the  same  foreign  country  in  which  the  CFC 
is  organized,  or  rents  and  royalties  received  by  a CFC  from  a related  corporation  lor  the  use  ol 
property  within  the  country  in  which  the  CFC  is  organized.  Interest,  rent,  and  royalty  payments 
do  not  qualify  for  this  exclusion  to  the  extent  that  such  payments  reduce  the  subpart  F income  of 
the  payor.  In  addition,  subpart  F income  of  a CFC  does  not  include  any  item  of  income  from 
sources  within  the  United  States  which  is  effectively  connected  with  the  conduct  by  such  CFC  of 
a trade  or  business  within  the  United  States  (“ECI”)  unless  such  item  is  exempt  from  taxation  (or 
is  subject  to  a reduced  rate  of  tax)  pursuant  to  a tax  treaty. 

The  “look-through  rule”'^** 

Under  the  “look-through  rule”  (sec.  954(c)(6)),  dividends,  interest  (including  factoring 
income  which  is  treated  as  equivalent  to  interest  under  section  954(c)(1)(E)),  rents,  and  royalties 
received  by  one  CFC  from  a related  CFC  are  not  treated  as  foreign  personal  holding  company- 
income  to  the  extent  attributable  or  properly  allocable  jto  income  ol  the  payor  that  is  neither 
subpart  F nor  treated  as  ECI.  For  this  purpose,  a related  CFC  is  a CFC  that  controls  or  is 
controlled  by  the  other  CFC,  or  a CFC  that  is  controlled  by  the  same  person  or  persons  that 
control  the  other  CFC.  Ownership  of  more  than  50  percent  of  the  CFC's  stock  (by  vote  or  value) 
constitutes  control  for  these  purposes. 

The  Secretary  is  authorized  to  prescribe  regulations  that  are  necessary-  or  appropriate  to 
carry  out  the  look-through  rule,  including  such  regulations  as  are  appropriate  to  prevent  the 
abu.se  of  the  purposes  of  such  rule. 


fhe  look-through  rule  was  enacted  by  the  Tax  Increase  Prevention  and  Reconciliation  Act  of 
2005,  Pub.  L.  No.  109-222,  sec.  103(b)(  1 ) (2006). 
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The  look-through  rule  is  effective  for  taxable  years  of  foreign  corporations  beginning 
after  December  31, 2005,  but  before  January  1,  2009,  and  for  taxable  years  of  U.S.  shareholders 
with  or  within  which  such  taxable  years  of  such  foreign  corporations  end. 

Explanation  of  Provision 

The  provision  extends  for  one  year  the  application  of  the  look-through  rule,  to  taxable 
years  of  foreign  corporations  beginning  before  January  1,  2010,  and  for  taxable  years  of  U.S. 
shareholders  with  or  within  which  such  taxable  years  of  such  foreign  corporations  end. 

Effective  Date 


The  provision  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  31,  2008  (but  before  January  1,  2010),  and  for  taxable  years  of  U.S.  shareholders  with 
or  within  which  such  taxable  years  of  such  foreign  corporations  end. 

21.  Expensing  for  certain  qualified  film  and  television  productions  (sec.  241  of  the  bill  and 
sec.  181  of  the  Code) 


Present  Law 


The  modified  Accelerated  Cost  Recovery  System  (“MACRS”)  does  not  apply  to  certain 
property,  including  any  motion  picture  film,  video  tape,  or  sound  recording,  or  to  any  other 
property  if  the  taxpayer  elects  to  exclude  such  property  from  MACRS  and  the  taxpayer  properly 
applies  a unit-of-production  method  or  other  method  of  depreciation  not  expressed  in  a term  of 
years.  Section  1 97  does  not  apply  to  certain  intangible  property,  including  property  produced  by 
the  taxpayer  or  any  interest  in  a film,  sound  recording,  video  tape,  book  or  similar  property  not 
acquired  in  a transaction  (or  a series  of  related  transactions)  involving  the  acquisition  of  assets 
constituting  a trade  or  business  or  substantial  portion  thereof  Thus,  the  recovery  of  the  cost  of  a 
film,  video  tape,  or  similar  property  that  is  produced  by  the  taxpayer  or  is  acquired  on  a “stand- 
alone” basis  by  the  taxpayer  may  not  be  determined  under  either  the  MACRS  depreciation 
provisions  or  under  the  section  1 97  amortization  provisions.  The  cost  recovery  of  such  property 
may  be  determined  under  section  1 67,  which  allows  a depreciation  deduction  for  the  reasonable 
allowance  for  the  exhaustion,  wear  and  tear,  or  obsolescence  of  the  property.  A taxpayer  is 
allowed  to  recover,  through  annual  depreciation  deductions,  the  cost  of  certain  property  used  in  a 
trade  or  business  or  for  the  production  of  income.  Section  167(g)  provides  that  the  cost  of 
motion  picture  films,  sound  recordings,  copyrights,  books,  and  patents  are  eligible  to  be 
recovered  using  the  income  forecast  method  of  depreciation. 

Under  section  181,  taxpayers  may  elect'^^  to  deduct  the  cost  of  any  qualifying  film  and 
television  production,  commencing  prior  to  January  1,  2009,  in  the  year  the  expenditure  is 
incurred  in  lieu  of  capitalizing  the  cost  and  recovering  it  through  depreciation  allowances.’^*  A 

1 67 

See  Treas.  Reg.  section  1 .1 8I-2T  for  rules  on  making  an  election  under  this  section. 

1 68 

For  this  purpose,  a production  is  treated  as  commencing  on  the  first  date  of  principal 
photography. 
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qualified  film  or  television  production  is  one  in  which  the  aggregate  cost  is  $15  million  or  less.'^^ 
The  threshold  is  increased  to  $20  million  if  a significant  amount  of  the  production  expenditures 
are  incurred  in  areas  eligible  for  designation  as  a low-income  community  or  eligible  for 
designation  by  the  Delta  Regional  Authority  as  a distressed  county  or  isolated  area  of  distress. 

A qualified  film  or  television  production  means  any  production  of  a motion  picture 
(whether  released  theatrically  or  directly  to  video  cassette  or  any  other  format)  or  television 
program  if  at  least  75  percent  of  the  total  compensation  expended  on  the  production  is  for 
services  performed  in  the  United  States  by  actors,  directors,  producers,  and  other  relevant 
production  personnel.'^'  The  term  “compensation”  does  not  include  participations  and  residuals 
(as  defined  in  section  1 67(g)(7)(B)). With  respect  to  propert>'  which  is  one  or  more  episodes 
in  a television  series,  each  episode  is  treated  as  a separate  production  and  only  the  first  44 
episodes  qualify  under  the  provision. Qualified  property  does  not  include  sexually  explicit 
productions  as  defined  by  section  2257  of  title  18  of  the  U.S.  Code.'^"^ 

For  purposes  of  recapture  under  section  1245,  any  deduction  allowed  under  section  1 81  is 
treated  as  if  it  were  a deduction  allowable  for  amortization.'^^ 

Explanation  of  Provision 

The  provision  extends  the  provision  for  one  year,  to  qualified  film  and  television 
productions  commencing  prior  to  January  1, 2010. 

Effective  Date 


The  provision  applies  to  qualified  film  and  television  productions  commencing  after 
December  31, 2008. 


Sec.  181(a)(2)(A).  A qualifying  film  or  television  production  that  is  co-produced  is  eligible 
for  the  benefits  of  the  provision  only  if  its  aggregate  cost,  regardless  of  funding  source,  does  not  exceed 
the  threshold. 


170 

Sec. 

181(a)(2)(B). 
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Sec. 

181(d)(3)(A). 
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Sec. 

181(d)(3)(B). 
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Sec. 

181(d)(2)(B). 

174 

Sec. 

181(d)(2)(C). 
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Sec. 

1245(a)(2)(C). 
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C.  Other  Extensions 


1.  Authority  to  disclose  information  related  to  terrorist  activity  made  permanent  (sec.  251 

of  the  bill  and  sec.  6103  of  the  Code) 

/ 

Present  Law 


In  general 

Section  6103  provides  that  returns  and  return  information  may  not  be  disclosed  by  the 
IRS,  other  Federal  employees,  State  employees,  and  certain  others  having  access  to  the 
information  except  as  provided  in  the  Internal  Revenue  Code.  Section  6103  contains  a number 
of  exceptions  to  this  general  rule  of  nondisclosure  that  authorize  disclosure  in  specifically 
identified  circumstances  (including  nontax  criminal  investigations)  when  certain  conditions  are 
satisfied. 


Disclosure  provisions  relating  to  emergency  circumstances 

The  IRS  is  authorized  to  disclose  return  information  to  apprise  Federal  law  enforcement 
agencies  of  danger  of  death  or  physical  injury  to  an  individual  or  to  apprise  Federal  law 
enforcement  agencies  of  imminent  flight  of  an  individual  from  Federal  prosecution.'^^  This 
authority  has  been  used  in  connection  with  the  investigation  of  terrorist  activity. 

Disclosure  provisions  relating  specifically  to  terrorist  activity 

Also  among  the  disclosures  permitted  under  the  Code  is  disclosure  of  returns  and  return 
information  for  purposes  of  investigating  terrorist  incidents,  threats,  or  activities,  and  for 
analyzing  intelligence  concerning  terrorist  incidents,  threats,  or  activities.  The  term  “terrorist 
incident,  threat,  or  activity”  is  statutorily  defined  to  mean  an  incident,  threat,  or  activity 
involving  an  act  of  domestic  terrorism  or  international  terrorism. 

The  term  “international  terrorism”  means  activities  that  involve  violent  acts  or  acts 
dangerous  to  human  life  that  are  a violation  of  the  criminal  laws  of  the  United  States  or  of  any 
State,  or  that  would  be  a criminal  violation  if  committed  within  the  jurisdiction  of  the  United 
States  or  of  any  State;  appear  to  be  intended  to  intimidate  or  coerce  a civilian  population,  to 
influence  the  policy  of  a government  by  intimidation  or  coercion,  or  to  affect  the  conduct  of  a 
government  by  mass  destruction,  assassination,  or  kidnapping;  and  occur  primarily  outside  the 
territorial  jurisdiction  of  the  United  States,  or  transcend  national  boundaries  in  terms  of  the 


Sec.  6103(i)(3)(B). 

1 77  • 

See,  Joint  Committee  on  Taxation,  Disclosure  Report  for  Public  Inspection  Pursuant  to 
Internal  Revenue  Code  Section  6103(p)(3)(C)  for  Calendar  Year  2002  (JCX-29-04)  April  6,  2004. 

Sec.  6 1 03(b)(  1 1 ).  For  this  purpose,  “domestic  terrorism”  is  defined  in  1 8 U.S.C.  sec.  233 1 (5) 
and  “international  terrorism”  is  defined  in  18  U.S.C.  sec.  2331(1). 
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means  by  which  they  are  accomplished,  the  persons  they  appear  intended  to  intimidate  or  coerce, 
or  the  locale  in  which  their  perpetrators  operate  or  seek  asylum.  The  term  “domestic  terrorism" 
means  activities  that  involve  acts  dangerous  to  human  life  that  are  a violation  of  the  criminal 
law's  of  the  United  States  or  of  any  State;  appear  to  be  intended  to  intimidate  or  coerce  a civilian 
population,  to  influence  the  policy  of  a government  by  intimidation  or  coercion  or  to  affect  the 
conduct  of  a government  by  mass  destruction,  assassination,  or  kidnapping;  and  occur  primarily 
within  the  territorial  jurisdiction  of  the  United  States. 


In  general,  returns  and  taxpayer  return  information  must  be  obtained  pursuant  to  an  ex 
parte  court  order.  Return  information,  other  than  taxpayer  return  information,  generally  is 
available  upon  a written  request  meeting  specific  requirements.  The  IRS  also  is  permitted  to 
make  limited  disclosures  of  such  information  on  its  own  initiative  to  the  appropriate  Federal  law 
enforcement  agency. 

No  disclosures  may  be  made  under  these  provisions  after  December  31,  2007.  The 
procedures  applicable  to  these  provisions  are  described  in  detail  below. 

Disclosure  of  returns  and  return  information  - by  ex  parte  court  order 

Ex  parte  court  orders  sought  by  Federal  law  enforcement  and  Federal  intelligence 

agencies 

The  Code  permits,  pursuant  to  an  ex  parte  court  order,  the  disclosure  of  returns  and  return 
information  (including  taxpayer  return  information)  to  certain  officers  and  employees  of  a 
Federal  law  enforcement  agency  or  Federal  intelligence  agency.  These  otflcers  and  employees 
are  required  to  be  personally  and  directly  engaged  in  any  investigation  of,  response  to,  or 
analysis  of  intelligence  and  counterintelligence  information  concerning  any  terrorist  incident, 
threat,  or  activity.  These  officers  and  employees  are  permitted  to  use  this  information  solely  for 
their  use  in  the  investigation,  response,  or  analysis,  and  in  any  judicial,  administrative,  or  grand 
jury  proceeding,  pertaining  to  any  such  terrorist  incident,  threat,  or  activity. 

The  Attorney  General,  Deputy  Attorney  General,  Associate  Attorney  General,  an 
Assistant  Attorney  General,  or  a United  States  attorney,  may  authorize  the  application  for  the  ex 
parte  court  order  to  be  submitted  to  a Federal  district  court  judge  or  magistrate.  The  Federal 
district  court  judge  or  magistrate  would  grant  the  order  if  based  on  the  facts  submitted  he  or  she 
determines  that:  ( 1 ) there  is  reasonable  cause  to  believe,  based  upon  information  believed  to  be 
reliable,  that  the  return  or  return  information  may  be  relevant  to  a matter  relating  to  such  terrorist 
incident,  threat,  or  activity;  and  (2)  the  return  or  return  information  is  sought  exclusively  for  the 
use  in  a Federal  investigation,  analysis,  or  proceeding  concerning  any  terrorist  incident,  threat,  or 
activity. 


Special  rule  for  ex  parte  court  ordered  disclosure  initiated  by  the  IRS 

If  the  Secretary  of  the  Treasury  (or  his  delegate)  possesses  returns  or  return  information 
that  may  be  related  to  a terrorist  incident,  threat,  or  activity,  the  Secretar\'  may.  on  his  own 
initiative,  authorize  an  application  for  an  ex  parte  court  order  to  permit  disclosure  to  Federal  law 
enforcement.  In  order  to  grant  the  order,  the  Federal  district  court  judge  or  magistrate  must 
determine  that  there  is  reasonable  cause  to  believe,  based  upon  information  believed  to  be 
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reliable,  that  the  return  or  return  information  may  be  relevant  to  a matter  relating  to  such  terrorist 
incident,  threat,  or  activity.  The  information  may  be  disclosed  only  to  the  extent  necessary  to 
apprise  the  appropriate  Federal  law  enforcement  agency  responsible  for  investigating  or 
responding  to  a terrorist  incident,  threat,  or  activity  and  for  officers  and  employees  of  that  agency 
to  investigate  or  respond  to  such  terrorist  incident,  threat,  or  activity.  Further,  use  of  the 
information  is  limited  to  use  in  a Federal  investigation,  analysis,  or  proceeding  concerning  a 
terrorist  incident,  threat,  or  activity.  Because  the  Department  of  Justice  represents  the  Secretary 
in  Federal  district  court,  the  Secretary  is  permitted  to  disclose  returns  and  return  information  to 
the  Department  of  Justice  as  necessary  and  solely  for  the  purpose  of  obtaining  the  special  IRS  ex 
parte  court  order. 

Disclosure  of  return  information  other  than  by  ex  parte  court  order 

Disclosure  by  the  IRS  without  a request 

The  Code  permits  the  IRS  to  disclose  return  information,  other  than  taxpayer  return 
information,  related  to  a terrorist  incident,  threat,  or  activity  to  the  extent  necessary  to  apprise  the 
head  of  the  appropriate  Federal  law  enforcement  agency  responsible  for  investigating  or 
responding  to  such  terrorist  incident,  threat,  or  activity.  The  IRS  on  its  own  initiative  and 
without  a written  request  may  make  this  disclosure.  The  head  of  the  Federal  law  enforcement 
agency  may  disclose  information  to  officers  and  employees  of  such  agency  to  the  extent 
necessary  to  investigate  or  respond  to  such  terrorist  incident,  threat,  or  activity.  A taxpayer’s 
identity  is  not  treated  as  return  information  supplied  by  the  taxpayer  or  his  or  her  representative. 

Disclosure  upon  written  request  of  a Federal  law  enforcement  agency 

The  Code  permits  the  IRS  to  disclose  return  information,  other  than  taxpayer  return 
information,  to  officers  and  employees  of  Federal  law  enforcement  upon  a written  request 
satisfying  certain  requirements.  The  request  must:  (1)  be  made  by  the  head  of  the  Federal  law 
enforcement  agency  (or  his  delegate)  involved  in  the  response  to  or  investigation  of  terrorist 
incidents,  threats,  or  activities,  and  (2)  set  forth  the  specific  reason  or  reasons  why  such 
disclosure  may  be  relevant  to  a terrorist  incident,  threat,  or  activity.  The  information  is  to  be 
disclosed  to  officers  and  employees  of  the  Federal  law  enforcement  agency  who  would  be 
personally  and  directly  involved  in  the  response  to  or  investigation  of  terrorist  incidents,  threats, 
or  activities.  The  information  is  to  be  used  by  such  officers  and  employees  solely  for  such 
response  or  investigation. 

The  Code  permits  the  redisclosure  by  a Federal  law  enforcement  agency  to  officers  and 
employees  of  State  and  local  law  enforcement  personally  and  directly  engaged  in  the  response  to 
or  investigation  of  the  terrorist  incident,  threat,  or  activity.  The  State  or  local  law  enforcement 
agency  must  be  part  of  an  investigative  or  response  team  with  the  Federal  law  enforcement 
agency  for  these  disclosures  to  be  made. 

Disclosure  upon  request  from  the  Departments  of  Justice  or  the  Treasury  for 

intelligence  analysis  of  terrorist  activity 

Upon  written  request  satisfying  certain  requirements  discussed  below,  the  IRS  is  to 
disclose  return  information  (other  than  taxpayer  return  information)  to  officers  and  employees  of 
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the  Department  of  Justice,  Department  of  the  Treasury,  and  other  Federal  intelligence  agencies, 
who  are  personally  and  directly  engaged  in  the  collection  or  analysis  of  intelligence  and 
counterintelligence  or  investigation  concerning  terrorist  incidents,  threats,  or  activities.  Use  of 
the  information  is  limited  to  use  by  such  officers  and  employees  in  such  investigation,  collection, 
or  analysis. 

The  v/ritten  request  is  to  set  forth  the  specific  reasons  w'hy  the  information  to  be  disclosed 
is  relevant  to  a terrorist  incident,  threat,  or  activity.  The  request  is  to  be  made  by  an  individual 
who  is:  ( 1 ) an  officer  or  employee  of  the  Department  of  Justice  or  the  Department  of  the 
Treasury,  (2)  appointed  by  the  President  with  the  advice  and  consent  of  the  Senate,  and  (3) 
responsible  for  the  collection,  and  analysis  of  intelligence  and  counterintelligence  information 
concerning  terrorist  incidents,  threats,  or  activities.  The  Director  of  the  United  States  Secret 
Service  also  is  an  authorized  requester. 

Explanation  of  Provision 

The  provision  makes  permanent  the  present-law  disclosure  authority  relating  to  terrorist 
activities. 


Effective  Date 


The  provision  is  effective  for  disclosures  made  on  or  after  the  date  of  enactment. 

2.  Extension  of  IRS  authority  to  fund  undercover  operations  (sec.  252  of  the  bill  and 
sec.  7608  of  the  Code) 

Present  Law 

IRS  undercover  operations  are  statutorily'^^  exempt  from  the  generally  applicable 
restrictions  controlling  the  use  of  Government  funds  (which  generally  provide  that  all  receipts 
must  be  deposited  in  the  general  fund  of  the  Treasury  and  all  expenses  be  paid  out  of 
appropriated  funds).  In  general,  the  Code  permits  the  IRS  to  use  proceeds  from  an  undercover 
operation  to  pay  additional  expenses  incurred  in  the  undercover  operation,  through  2007.  The 
IRS  is  required  to  conduct  a detailed  financial  audit  of  large  undercover  operations  in  which  the 
IRS  is  churning  funds  and  to  provide  an  annual  audit  report  to  the  Congress  on  all  such  large 
undercover  operations. 


Explanation  of  Provision 

The  provision  makes  permanent  the  IRS's  authority  to  use  proceeds  from  an  undercover 
operation  to  pay  additional  expenses  incurred  in  the  undercover  operation. 


Sec.  7608(c). 


Ill 


Effective  Date 


The  provision  shall  take  effect  on  January  1,  2008. 

3.  Suspend  limitation  on  rate  of  rum  excise  tax  cover  over  to  Puerto  Rico  and  Virgin 
Islands  (sec.  253  of  the  bill  and  sec.  7652(f)  of  the  Code) 

Present  Law 


A $13.50  per  proof  gallon'^®  excise  tax  is  imposed  on  distilled  spirits  produced  in  or 
imported  (or  brought)  into  the  United  States.**^'  The  excise  tax  does  not  apply  to  distilled  spirits 
that  are  exported  from  the  United  States,  including  exports  to  U.S.  possessions  (e.g.,  Puerto  Rico 
and  the  Virgin  Islands). 

The  Code  provides  for  cover  over  (payment)  to  Puerto  Rico  and  the  Virgin  Islands  of  the 
excise  tax  imposed  on  rum  imported  (or  brought)  into  the  United  States,  without  regard  to  the 
country  of  origin.'*^  The  amount  of  the  cover  over  is  limited  under  Code  section  7652(f)  to 
$10.50  per  proof  gallon  ($13.25  per  proof  gallon  during  the  period  July  1,  1999  through 
December  31,  2007). 

Tax  amounts  attributable  to  shipments  to  the  United  States  ofrum  produced  in  Puerto 
Rico  are  covered  over  to  Puerto  Rico.  Tax  amounts  attributable  to  shipments  to  the  United 
States  of  rum  produced  in  the  Virgin  Islands  are  covered  over  to  the  Virgin  Islands.  Tax 
amounts  attributable  to  shipments  to  the  United  States  of  rum  produced  in  neither  Puerto  Rico 
nor  the  Virgin  Islands  are  divided  and  covered  over  to  the  two  possessions  under  a formula.*^'* 
Amounts  covered  over  to  Puerto  Rico  and  the  Virgin  Islands  are  deposited  into  the  treasuries  of 
the  two  possessions  for  use  as  those  possessions  determine. All  of  the  amounts  covered  over 
are  subject  to  the  limitation. 


1 80 

A proof  gallon  is  a liquid  gallon  consisting  of  50  percent  alcohol.  See  sec.  5002(a)(  1 0)  and 

(11). 


Sec.  5001(a)(1). 

Secs.  5062(b),  7653(b)  and  (c). 

Secs.  7652(a)(3),  (b)(3),  and  (e)(  1 ).  One  percent  of  the  amount  of  excise  tax  collected  from 
imports  into  the  United  States  of  articles  produced  in  the  Virgin  Islands  is  retained  by  the  United  States 
under  section  7652(b)(3). 

Sec.  7652(e)(2). 

Secs.  7652(a)(3),  (b)(3),  and  (e)(  1 ). 
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Explanation  of  Provision 

The  provision  suspends  for  two  years  the  $10.50  per  proof  gallon  limitation  on  the 
amount  of  excise  taxes  on  rum  covered  over  to  Puerto  Rico  and  the  Virgin  Islands.  Under  the 
provision,  the  cover  over  amount  of  $13.25  per  proof  gallon  is  extended  for  rum  brought  into  the 
United  States  after  December  31,  2007  and  before  January  1,  2010.  After  December  31, 2009, 
the  cover  over  amount  reverts  to  $10.50  per  proof  gallon. 

Effective  Date 

The  change  in  the  cover  over  rate  is  effective  for  articles  brought  into  the  United  States 
after  December  31,  2007. 
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TITLE  III  -ADDITIONAL  TAX  RELIEF  AND  OTHER  TAX  PROVISIONS 


1.  Refundable  child  credit  (sec.  301  of  the  bill  and  see.  24(d)  of  the  Code) 

^ Present  Law 

An  individual  may  claim  a tax  credit  for  each  qualifying  child  under  the  age  of  1 7.  The 
amount  of  the  credit  per  child  is  $ 1 ,000  through  20 1 0,  and  $500  thereafter.  A child  who  is  not  a 
citizen,  national,  or  resident  of  the  United  States  cannot  be  a qualifying  child. 

The  credit  is  phased  out  for  individuals  with  income  over  certain  threshold  amounts. 
Specifically,  the  otherwise  allowable  child  tax  credit  is  reduced  by  $50  for  each  $1,000  (or 
fraction  thereof)  of  modified  adjusted  gross  income  over  $75,000  for  single  individuals  or  heads 
of  households,  $1 10,000  for  married  individuals  filing  joint  returns,  and  $55,000  for  married 
individuals  filing  separate  returns.  For  purposes  of  this  limitation,  modified  adjusted  gross 
income  includes  certain  otherwise  excludable  income  earned  by  U.S.  citizens  or  residents  living 
abroad  or  in  certain  U.S.  territories. 

The  credit  is  allowable  against  the  regular  tax  and  the  alternative  minimum  tax.  To  the 
extent  the  child  credit  exceeds  the  taxpayer’s  tax  liability,  the  taxpayer  is  eligible  for  a 
refundable  credit  (the  additional  child  tax  credit)  equal  to  15  percent  of  earned  ineome  in  excess 
of  a threshold  dollar  amount  (the  “earned  income”  formula).  The  threshold  dollar  amount  is 
$12,050  (2008),  and  is  indexed  for  inflation. 

Families  with  three  or  more  children  may  determine  the  additional  child  tax  credit  using 
the  “alternative  formula,”  if  this  results  in  a larger  credit  than  determined  under  the  earned 
income  formula.  Under  the  alternative  formula,  the  additional  child  tax  credit  equals  the  amount 
by  which  the  taxpayer's  social  security  taxes  exceed  the  taxpayer’s  earned  income  credit 
(“EIC”). 


Earned  income  is  defined  as  the  sum  of  wages,  salaries,  tips,  and  other  taxable  employee 
compensation  plus  net  self-employment  earnings.  Unlike  the  EIC,  which  also  includes  the 
preceding  items  in  its  definition  of  earned  income,  the  additional  child  tax  credit  is  based  only  on 
earned  income  to  the  extent  it  is  included  in  computing  taxable  income.  For  example,  some 
ministers’  parsonage  allowances  are  considered  self-employment  income,  and  thus  are 
eonsidered  earned  income  for  purposes  of  computing  the  EIC,  but  the  allowances  are  excluded 
from  gross  income  for  individual  income  tax  purposes,  and  thus  are  not  considered  earned 
income  for  purposes  of  the  additional  child  tax  credit  since  the  income  is  not  included  in  taxable 
income. 


Explanation  of  Provision 

The  provision  modifies  the  earned  income  formula  for  the  detemiination  of  the 
refundable  child  credit  to  apply  to  15  percent  of  earned  income  in  excess  of  $8,500  for  taxable 
years  beginning  in  2009. 
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Effective  Date 


The  provision  is  effective  for  taxable  years  beginning  in  2009. 

2.  Modification  of  expensing  for  certain  qualified  film  and  television  production 
(sec.  302(a)  of  the  bill  and  sec.  181  of  the  Code) 

Present  Law 


The  modified  Accelerated  Cost  Recovery  System  (“MACRS”)  does  not  apply  to  certain 
property,  including  any  motion  picture  film,  video  tape,  or  sound  recording,  or  to  any  other 
property  if  the  taxpayer  elects  to  exclude  such  property  from  MACRS  and  the  taxpayer  properly 
applies  a unit-of-production  method  or  other  method  of  depreciation  not  expressed  in  a term  of 
years.  Section  197  does  not  apply  to  certain  intangible  property,  including  property  produced  by 
the  taxpayer  or  any  interest  in  a film,  sound  recording,  video  tape,  book  or  similar  property  not 
acquired  in  a transaction  (or  a series  of  related  transactions)  involving  the  acquisition  ot  assets 
constituting  a trade  or  business  or  substantial  portion  thereof  Thus,  the  recovery  ot  the  cost  of  a 
film,  video  tape,  or  similar  property  that  is  produced  by  the  taxpayer  or  is  acquired  on  a “stand- 
alone” basis  by  the  taxpayer  may  not  be  determined  under  either  the  MACRS  depreciation 
provisions  or  under  the  section  1 97  amortization  provisions.  The  cost  recovery  of  such  property 
may  be  determined  under  section  167,  which  allows  a depreciation  deduction  for  the  reasonable 
allowance  for  the  exhaustion,  wear  and  tear,  or  obsolescence  of  the  property.  A taxpayer  is 
allowed  to  recover,  through  annual  depreciation  deductions,  the  cost  of  certain  property  used  in  a 
trade  or  business  or  for  the  production  of  income.  Section  167(g)  provides  that  the  cost  of 
motion  picture  films,  sound  recordings,  copyrights,  books,  and  patents  are  eligible  to  be 
recovered  using  the  income  forecast  method  of  depreciation. 

Under  section  1 8 1 , taxpayers  may  elect’^^  to  deduct  the  cost  of  any  qualifying  film  and 
television  production,  commencing  prior  to  January  1,  2009,  in  the  year  the  expenditure  is 
incurred  in  lieu  of  capitalizing  the  cost  and  recovering  it  through  depreciation  allowances.  A 
qualified  film  or  television  production  is  one  in  which  the  aggregate  cost  is  $15  million  or  less. 
The  threshold  is  increased  to  $20  million  if  a significant  amount  of  the  production  expenditures 
are  incurred  in  areas  eligible  for  designation  as  a low-income  community  or  eligible  for 
designation  by  the  Delta  Regional  Authority  as  a distressed  county  or  isolated  area  of  distress. 


See  Treas.  Reg.  section  1.181  -2T  for  rules  on  making  an  election  under  this  section. 

For  this  purpose,  a production  is  treated  as  commencing  on  the  first  date  of  principal 
photography. 

Sec.  181(a)(2)(A).  A qualifying  film  or  television  production  that  is  co-produced  is  eligible 
for  the  benefits  of  the  provision  only  if  its  aggregate  cost,  regardless  of  funding  source,  does  not  exceed 
the  threshold. 

Sec.  181(a)(2XB). 
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A qualified  tilm  or  television  production  means  any  production  of  a motion  picture 
(whether  released  theatrically  or  directly  to  video  cassette  or  any  other  format)  or  television 
program  if  at  least  75  percent  of  the  total  compensation  expended  on  the  production  is  for 
services  performed  in  the  United  States  by  actors,  directors,  producers,  and  other  relevant 
production  personnel. The  temf  “compensation”  does  not  include  participations  and  residuals 
(as  defined  in  section  1 67(g)(7)(B)). With  respect  to  property  which  is  one  or  more  episodes 
in  a television  series,  each  episode  is  treated  as  a separate  production  and  only  the  first  44 
episodes  qualify  under  the  provision. Qualified  property  does  not  include  sexually  explicit 
productions  as  defined  by  section  2257  of  title  18  of  the  U.S.  Code.'‘^^ 

For  purposes  of  recapture  under  section  1245,  any  deduction  allowed  under  section  1 81  is 
treated  as  if  it  were  a deduction  allowable  for  amortization.'^"^ 

Explanation  of  Provision 

The  provision  modifies  the  dollar  limitation  so  that  the  first  $15  million  ($20  million  for 
productions  in  low  income  communities  or  distressed  area  or  isolated  area  of  distress)  of  an 
otherwise  qualified  film  or  television  production  may  be  treated  as  an  expense  in  cases  where  the 
aggregate  cost  of  the  production  exceeds  the  dollar  limitation.  The  cost  of  the  production  in 
excess  of  the  dollar  limitation  is  capitalized  and  recovered  under  the  taxpayer’s  method  of 
accounting  for  the  recovery  of  such  property. 

Effective  Date 


The  provision  applies  to  qualified  film  and  television  productions  commencing  after 
December  31,  2007. 

3.  Modification  of  domestic  production  activities  deduction  for  film  production  (sec.  302(b) 
of  the  bill  and  sec.  199  of  the  Code) 


Present  Law 


In  general 

Section  199  ot  the  Code  provides  a deduction  from  taxable  income  (or,  in  the  case  of  an 
individual,  adjusted  gross  income)  that  is  equal  to  a portion  of  the  taxpayer’s  qualified 
production  activities  income.  For  taxable  years  beginning  after  2009,  the  deduction  is  nine 


190 

Sec. 

181(d)(3)(A). 

191 

Sec. 

181(d)(3)(B). 

192 

Sec. 

181(d)(2)(B). 

19.^ 

Sec. 

181(d)(2)(C). 

194 

Sec. 

1245(a)(2)(C). 
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percent  of  such  income.  For  taxable  years  beginning  in  2008  and  2009,  the  deduction  is  six 
percent  of  such  income.  The  deduction  for  a taxable  year  is  limited  to  50  percent  of  the  wages 
properly  allocable  to  domestic  production  gross  receipts  paid  by  the  taxpayer  during  the  calendar 
year  that  ends  in  such  taxable  year.’^^ 

Qualified  production  activities  income 

In  general,  qualified  production  activities  income  (“QPAI”)  is  equal  to  domestic 
production  gross  receipts  (“DPGR”),  reduced  by  the  sum  ot;  ( 1 ) the  costs  ol  goods  sold  that  are 
allocable  to  such  receipts;  (2)  other  expenses,  losses,  or  deductions  which  are  properly  allocable 
to  such  receipts. 

Domestic  production  gross  receipts 

DPGR  generally  are  gross  receipts  of  a taxpayer  that  are  derived  from:  ( 1 ) any  sale, 
exchange  or  other  disposition,  or  any  lease,  rental  or  license,  of  qualifying  production  property 
(“QPP”)  that  was  manufactured,  produced,  grown  or  extracted  (“MPGE”)  by  the  taxpayer  in 
whole  or  in  significant  part  within  the  United  States; (2)  any  sale,  exchange  or  other 
disposition,  or  any  lease,  rental  or  license,  of  qualified  film  produced  by  the  taxpayer;  (3)  any 
sale,  exchange  or  other  disposition  of  electricity,  natural  gas,  or  potable  water  produced  by  the 
taxpayer  in  the  United  States;  (4)  in  the  case  of  a taxpayer  engaged  in  the  active  conduct  of  a 
construction  trade  or  business,  construction  of  real  property  performed  in  the  United  States  by 
the  taxpayer  in  the  ordinary  course  of  such  trade  or  business; or  (5)  in  the  case  of  a taxpayer 
engaged  in  the  active  conduct  of  an  engineering  or  architectural  services  trade  or  business, 
engineering  or  architectural  services  performed  in  the  United  States  by  the  taxpayer  in  the 


For  purposes  of  the  provision,  “wages”  include  the  sum  of  the  amounts  of  wages  as  defined  in 
section  3401(a)  and  elective  deferrals  that  the  taxpayer  properly  reports  to  the  Social  Security 
Administration  with  respect  to  the  employment  of  employees  of  the  taxpayer  during  the  calendar  year 
ending  during  the  taxpayer's  taxable  year.  Elective  deferrals,  include  elective  deferrals  as  defined  in 
section  402(g)(3),  amounts  deferred  under  section  457,  and,  designated  Roth  contributions  (as  defined  in 
section  402A). 

Sec.  199(c)(1). 

Domestic  production  gross  receipts  include  gross  receipts  of  a taxpayer  derived  from  any  sale, 
exchange  or  other  disposition  of  agricultural  products  with  respect  to  which  the  taxpayer  performs 
storage,  handling  or  other  processing  activities  (other  than  transportation  activities)  within  the  United 
States,  provided  such  products  are  consumed  in  connection  with,  or  incorporated  into,  the  manufacturing, 
production,  growth  or  extraction  of  qualifying  production  property  (whether  or  not  by  the  taxpayer). 

For  this  purpose,  construction  activities  include  activities  that  are  directly  related  to  the 
erection  or  substantial  renovation  of  residential  and  commercial  buildings  and  infrastructure.  Substantial 
renovation  would  include  structural  improvements,  but  not  mere  cosmetic  changes,  such  as  painting,  that 
is  not  perfonned  in  connection  with  activities  that  otherwise  constitute  substantial  renovation. 
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ordinary  course  ot  such  trade  or  business  with  respect  to  the  construction  of  real  property  in  the 
United  States. 

Domestic  production  gross  receipts  do  not  include  any  gross  receipts  of  the  taxpayer  that 
are  derived  from:  ( 1 ) the  sale  of  food  or  beverages  prepared  by  the  taxpayer  at  a retail 
establishment;  (2)  the  transmission  or  distribution  of  electricity,  natural  gas,  or  potable  water;  or 
(3)  the  lease,  rental,  license,  sale,  exchange,  or  other  disposition  of  land.^°° 

A special  rule  for  government  contracts  provides  that  property  that  is  manufactured  or 
produced  by  the  taxpayer  pursuant  to  a contract  with  the  Federal  Government  is  considered  to  be 
DPGR  even  if  title  or  risk  of  loss  is  transferred  to  the  Federal  Government  before  the 
manufacture  or  production  of  such  property  is  complete  to  the  extent  required  by  the  Federal 
Acquisition  Regulation.^°' 

For  purposes  of  determining  DPGR  of  a partnership  and  its  partners,  provided  all  of  the 
interests  in  the  capital  and  profits  of  the  partnership  are  owned  by  members  of  the  same 
expanded  affiliated  group  (“EAG”)  at  all  times  during  the  taxable  year  of  the  partnership,  then 
the  partnership  and  all  members  of  that  EAG  are  treated  as  a single  taxpayer  during  such 
period. 

Qualifying  production  property  and  qualified  film 

QPP  generally  includes  any  tangible  personal  property,  computer  software,  or  sound 
recordings.  “Qualified  film”  includes  any  motion  picture  film  or  videotape^®^  (including  live  or 
delayed  television  programming,  but  not  including  certain  sexually  explicit  productions)  if  50 
percent  or  more  of  the  total  compensation  relating  to  the  production  of  such  film  (including 
compensation  in  the  form  of  residuals  and  participations)^®"*  constitutes  compensation  for 
services  performed  in  the  United  States  by  actors,  production  personnel,  directors,  and 
producers.^®' 


Sec.  199(c)(4)(A). 

Sec.  199(c)(4)(B). 

Sec.  199(c)(4)(C). 

““  Sec.  199(c)(4)(D). 

The  nature  of  the  material  on  which  properties  described  in  section  168(f)(3)  are  embodied 
and  the  methods  and  means  of  distribution  of  such  properties  does  not  affect  their  qualification  under  this 
provision. 

To  the  extent  that  a taxpayer  has  included  an  estimate  of  participations  and/or  residuals  in  its 
income  forecast  calculation  under  section  167(g),  the  taxpayer  must  use  the  same  estimate  of 
participations  and/or  residuals  for  purposes  of  determining  total  compensation. 

Sec.  199(c)(6). 
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Other  rules 


Qualified  production  activities  income  of  partnerships  and  S corporations 

With  respect  to  the  domestic  production  activities  of  a partnership  or  S corporation,  the 
deduction  under  section  199  is  determined  at  the  partner  or  shareholder  level.^®^  In  performing 
the  calculation,  each  partner  or  shareholder  generally  will  take  into  account  such  person's 
allocable  share  of  the  components  of  the  calculation  (including  domestic  production  gross 
receipts;  the  cost  of  goods  sold  allocable  to  such  receipts;  and  other  expenses,  losses,  or 
deductions  allocable  to  such  receipts)  from  the  partnership  or  S corporation  as  well  as  any  items 
relating  to  the  partner  or  shareholder’s  own  qualified  production  activities,  if  any.  Each 
partner  or  shareholder  is  treated  as  having  W-2  wages  for  the  taxable  year  in  an  amount  equal  to 
such  person’s  allocable  share  of  the  W-2  wages  of  the  partnership  or  S corporation  for  the 
taxable  year.^®^ 

The  Treasury  regulations  provide  that,  except  for  certain  qualifying  in-kind  partnerships 
and  EAG  partnerships,  an  owner  of  a pass-thru  entity  is  not  treated  as  conducting  the  qualified 
production  activities  of  the  of  the  pass-thru  entity,  and  vice  versa.^®*^ 

Alternative  minimum  tax 


The  deduction  under  section  199  is  allowed  for  purposes  of  computing  alternative 
minimum  taxable  income  (including  adjusted  current  earnings),  without  regard  to  alternative 
minimum  tax  adjustments.^ The  deduction  in  computing  alternative  minimum  taxable  income 
is  determined  by  reference  to  the  lesser  of  the  qualified  production  activities  income  (as 
detemiined  for  the  regular  tax)  or  the  alternative  minimum  taxable  income  (in  the  case  of  an 
individual,  adjusted  gross  income  as  determined  for  the  regular  tax)  without  regard  to  this 
deduction.^” 


Explanation  of  Provision 

The  provision  modifies  the  W-2  wage  limitation  by  defining  the  term  “W-2  wages’'  for 
qualified  films  to  include  any  compensation  for  services  performed  in  the  United  States  by 
actors,  production  personnel,  directors,  and  producers.  Thus,  compensation  is  not  restricted  to 
W-2  wages  for  the  limitation  of  qualified  films. 


Sec.  199(d)(l)(A)(i). 

Sec.  199(d)(lKA)(ii). 

Sec.  199(d)(l)(A)(iii). 

Treas.  Reg.  sec.  1.199-5T(g). 
Sec.  199(d)(6)(A). 

Sec.  199(d)(6KA). 
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The  provision  provides  that  a qualified  film  includes  any  copyrights,  trademarks,  and 
other  intangibles  with  respect  to  the  film. 

The  provision  provides  that  the  deduction  under  section  199  for  qualified  films  is  not 
affected  by  the  methods  and  means-^f  distributing  an  otherwise  qualified  film.^'^  For  example, 
the  distribution  of  a qualified  film  via  the  internet  (whether  the  film  is  viewed  online  or 
downloaded  or  whether  or  not  there  is  a fee  charged)  is  considered  to  be  a disposition  of  the  film 
for  purposes  of  determining  DPGR.  Likewise,  the  distribution  of  a qualified  film  through  an 
open  air  (free  of  charge)  broadcast  is  considered  a disposition  of  the  film  for  these  purposes. 

The  provision  modifies  the  application  of  section  199  to  partnerships  and  S corporations. 
First,  the  provision  provides  that  each  partner  with  at  least  a 20  percent  capital  interest  or 
shareholder  with  at  least  a 20  percent  ownership  interest,  either  directly  or  indirectly,  in  such 
entity  is  treated  as  having  engaged  directly  in  any  film  produced  by  the  partnership  or  S 
corporation.  For  example.  Studio  A and  Studio  B form  a partnership  in  which  each  is  a 50- 
percent  partner  to  produce  a qualified  film.  Studio  A has  the  rights  to  distribute  the  film 
domestically  and  Studio  B has  the  rights  to  distribute  the  film  outside  the  United  States.  Under 
the  provision,  the  production  activities  of  the  partnership  are  attributed  to  each  partner,  and  thus 
each  partner’s  revenue  from  the  distribution  of  the  qualified  film  is  not  treated  as  non-DPGR 
solely  because  neither  Studio  A nor  Studio  B produced  the  qualified  film  itself  Additionally,  a 
partnership  or  S corporation  is  treated  as  having  engaged  directly  in  any  film  produced  by  any 
partner  with  at  least  a 20  percent  capital  interest  or  shareholder  with  at  least  a 20  percent 
ownership  interest,  either  directly  or  indirectly,  in  the  partnership  or  S corporation.  For  example. 
Studio  A and  Studio  B form  a partnership  in  which  each  is  a 50-percent  partner  to  distribute  a 
qualified  film.  Studio  A produced  the  film  and  contributes  it  to  the  partnership  and  Studio  B 
contributes  distribution  services  to  the  partnership.  Under  the  provision,  the  production  activities 
ot  Studio  A are  attributed  to  the  partnership,  and  thus  the  partnership’s  revenue  from  the 
distribution  of  the  qualified  film  is  not  treated  as  non-DPGR  solely  because  the  partnership  did 
not  produce  the  qualified  film.  Thus,  the  Treasury  regulation  providing  that  an  owner  of  a pass- 
thru  entity  is  not  treated  as  conducting  the  qualified  production  activities  of  the  of  the  pass-thru 
entity,  and  vice  versa,^'^  does  not  apply  to  situations  to  which  this  provision  applies. 

Effective  Date 


The  provision  is  effective  for  taxable  years  beginning  after  December  31,  2007. 


This  provision  is  consistent  with  ll.R.  Conf  Rep.  No.  108-755,  at  262,  Footnote  30  (2004). 
Treas.  Reg.  sec.  l.l99-5T(g). 
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4.  Exemption  from  excise  tax  for  certain  wooden  and  fiberglass  arrows  designed  for  use  by 
children  (sec.  303  of  the  bill  and  sec.  4161  of  the  Code) 

Present  Law 


Under  present  law,  section  4161(b)(2)  of  the  Code  imposes  an  excise  tax  of  39  cents, 
adjusted  for  inflation,  on  the  first  sale  by  the  manufacturer,  producer,  or  importer  of  any  shaft 
(whether  sold  separately  or  incorporated  as  part  of  a finished  or  unfinished  product)  used  to 
produce  certain  types  of  arrows.^''*  These  taxes  support  the  Federal  Aid  to  Wildlife  Restoration 


Fund. 
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Explanation  of  Provision 

The  provision  exempts  from  the  excise  tax  on  arrow  shafts  certain  shafts  (whether  sold 
separately  or  incorporated  as  part  of  a finished  or  unfinished  product)  that  are  all  fiberglass  and 
hollow,  or  made  of  all  natural  wood.  The  shaft  cannot  be  in  excess  of  5/16  of  an  inch  in  diameter 
and  cannot  have  any  laminations  or  artificial  means  of  enhancing  the  spine  of  the  shaft.  The 
shaft  must  be  of  a type  used  in  the  manufacture  of  an  arrow  which  after  its  assembly  is  not 
suitable  for  use  with  a bow  that  has  a peak  draw  weight  of  30  pounds  or  more. 

Effective  Date 


This  provision  applies  to  shafts  first  sold  after  the  date  of  enactment. 

5.  Modified  standard  for  imposition  of  tax  return  preparer  penalties  (sec.  304  of  the  bill 
and  sec.  6694  of  the  Code) 

Present  Law 


The  provision  revises  the  definition  of  an  “unreasonable  position”  and  changes  the 
standards  for  imposition  of  the  tax  return  preparer  penalty.  The  preparer  standard  for 
undisclosed  positions  is  reduced  to  “substantial  authority,”  which  conforms  to  the  taxpayer 
standard.  The  preparer  standard  for  disclosed  positions  is  set  at  “reasonable  basis.”  The  preparer 
standard  for  reportable  transactions,  to  which  section  6662 A applies  (i.e.,  listed  transactions  and 
reportable  transactions  with  significant  avoidance  or  evasion  purposes),  remains  unchanged.  For 
reportable  transactions  the  preparer  must  have  a reasonable  belief  that  the  position  would  more 
likely  than  not  be  sustained  on  its  merits. 

Prior  to  enactment  of  the  Small  Business  and  Work  Opportunity  Tax  Act  of  2007,  an 
income  tax  return  preparer  who  prepared  a tax  return  with  respect  to  which  there  w'as  an 
understatement  of  tax  that  was  due  to  an  undisclosed  position  for  which  there  was  not  a realistic 


T he  tax  on  arrow  shafts  is  43  cents  per  arrow  shaft  beginning  January  1,  2008. 
16  U.S.C.  sec.  669b 
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possibility  of  being  sustained  on  its  merits  was  liable  for  a $250  penalty.  For  a disclosed 
position,  the  preparer  was  liable  only  if  the  position  was  frivolous. 

Legislation  enacted  as  part  of  the  Small  Business  and  Work  Opportunity  Tax  Act  of  2007 
broadened  the  scope  of  the  prepared  penalty  by  applying  it  to  all  tax  return  preparers  and  altered 
the  standards  of  conduct  a tax  return  preparer  is  required  to  meet  in  order  to  avoid  the  imposition 
of  penalties  for  the  preparation  of  a return  with  respect  to  which  there  is  an  understatement  of 
tax.  A tax  return  preparer  now  can  be  penalized  for  preparing  a return  on  which  there  is  an 
understatement  of  tax  liability  as  a result  of  an  “unreasonable  position.”  Any  position  that  a 
return  preparer  does  not  reasonably  believe  is  more  likely  than  not  to  be  sustained  on  its  merits  is 
an  “unreasonable  position”  unless  the  position  is  disclosed  on  the  return  and  there  is  a reasonable 
basis  for  the  position. 

In  general,  the  term  “tax  return  preparer”  is  broadly  defined  as  any  person  who  prepares 
for  compensation,  or  who  employs  one  or  more  persons  to  prepare  for  compensation,  any  return 
of  tax  or  any  claim  for  refund  of  tax.^'^  Preparation  of  a substantial  portion  of  a return  is  treated 
as  if  it  were  the  preparation  of  such  return. 

Explanation  of  Provision 

The  provision  revises  the  definition  of  an  “unreasonable  position”  and  changes  the 
standards  for  imposition  of  the  tax  return  preparer  penalty.  The  preparer  standard  for 
undisclosed  positions  is  reduced  to  “substantial  authority,”  which  conforms  to  the  taxpayer 
standard.  The  preparer  standard  for  disclosed  positions  is  set  at  “reasonable  basis.”  The  preparer 
standard  for  reportable  transactions,  to  which  section  6662A  applies  (i.e.,  listed  transactions  and 
reportable  transactions  with  significant  avoidance  or  evasion  purposes),  remains  unchanged.  For 
reportable  transactions  the  preparer  must  have  a reasonable  belief  that  the  position  would  more 
likely  than  not  be  sustained  on  its  merits. 


Effective  Date 


The  provision  generally  is  effective  with  respect  to  returns  prepared  after  May  25,  2007. 
In  the  case  of  reportable  transactions,  the  provision  is  effective  for  returns  prepared  for  taxable 
years  beginning  after  the  date  of  enactment. 


Sec.  7701(a)(36)(A). 
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TITLE  IV  - REVENUE  PROVISIONS 

1.  Limitation  of  deduction  for  income  attributable  to  domestic  production  of  oil,  gas,  or 
primary  products  thereof  (sec.  401  of  the  bill  and  sec.  199  of  the  Code) 

Present  Law 


In  general 

Section  199  of  the  Code  provides  a deduction  equal  to  a portion  of  the  taxpayer’s 
qualified  production  activities  income.  For  taxable  years  beginning  after  2009,  the  deduction  is 
nine  percent  of  such  income.  For  taxable  years  beginning  in  2008  and  2009,  the  deduction  is  six 
percent  of  income.  However,  the  deduction  for  a taxable  year  is  limited  to  50  percent  of  the 
wages  properly  allocable  to  domestic  production  gross  receipts  paid  by  the  taxpayer  during  the 
calendar  year  that  ends  in  such  taxable  year.^'^ 

Qualified  production  activities  income 

In  general,  “qualified  production  activities  income”  is  equal  to  domestic  production  gross 
receipts  (defined  by  section  199(c)(4)),  reduced  by  the  sum  of:  (1)  the  costs  of  goods  sold  that 
are  allocable  to  such  receipts;  (2)  other  expenses,  losses,  or  deductions  which  are  properly 
allocable  to  such  receipts. 

Domestic  production  gross  receipts 

“Domestic  production  gross  receipts”  generally  are  gross  receipts  of  a taxpayer  that  are 
derived  from;  (1)  any  sale,  exchange  or  other  disposition,  or  any  lease,  rental  or  license,  of 
qualifying  production  property  (“QPP”)  that  was  manufactured,  produced,  grown  or  extracted 
(“MPGE”)  by  the  taxpayer  in  whole  or  in  significant  part  within  the  United  States;  (2)  any  sale, 
exchange  or  other  disposition,  or  any  lease,  rental  or  license,  of  qualified  film  produced  by  the 
taxpayer;  (3)  any  sale,  exchange  or  other  disposition  of  electricity,  natural  gas,  or  potable  water 
produced  by  the  taxpayer  in  the  United  States;  (4)  construction  activities  performed  in  the  United 
States;^' ^ or  (5)  engineering  or  architectural  services  performed  in  the  United  States  for 
construction  projects  located  in  the  United  States. 


For  this  purpose,  “wages”  include  the  sum  of  the  amounts  of  wages  as  defined  in  section 
3401(a)  and  elective  deferrals  that  the  taxpayer  properly  reports  to  the  Social  Security  Administration 
with  respect  to  the  employment  of  employees  of  the  taxpayer  during  the  calendar  year  ending  during  the 
taxpayer’s  taxable  year.  Elective  deferrals  include  elective  deferrals  as  defined  in  section  402(gX3), 
amounts  deferred  under  section  457,  and  designated  Roth  contributions  (as  defined  in  section  402A). 

For  this  purpose,  construction  activities  include  activities  that  are  directly  related  to  the 
erection  or  substantial  renovation  of  residential  and  commercial  buildings  and  infrastructure.  Substantial 
renovation  would  include  structural  improvements,  but  not  mere  cosmetic  changes,  such  as  painting,  that 
is  not  performed  in  connection  with  activities  that  otherwise  constitute  substantial  renovation. 
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Congress  granted  Treasury  broad  authority  to  “prescribe  such  regulations  as  are 
necessary  to  carry  out  the  purposes”  of  section  199.^'^  In  defining  MPGE  for  purposes  of  section 
199,  Treasur>'  described  the  following  as  MPGE  activities:  manufacturing,  producing,  growing, 
extracting,  installing,  developing,  improving,  and  creating  QPP;  making  QPP  out  of  scrap, 
salvage,  or  junk  material  as  well  as^'from  new  or  raw  material  by  processing,  manipulating, 
refining,  or  changing  the  form  of  an  article,  or  by  combining  or  assembling  two  or  more  articles; 
cultivating  soil,  raising  livestock,  fishing,  and  mining  minerals.^^° 

The  regulations  specifically  cite  an  example  of  oil  refining  activities  in  describing  the  “in 
whole  or  in  significant  parf’  test  in  determining  domestic  production  gross  receipts.  QPP  is 
generally  considered  to  be  MPGE  in  significant  part  by  the  taxpayer  within  the  Elnited  States  if 
such  activities  are  substantial  in  nature  taking  into  account  all  of  the  facts  and  circumstances, 
including  the  relative  value  added  by,  and  relative  cost  of,  the  taxpayer’s  MPGE  activity  within 
the  United  States,  the  nature  of  the  QPP,  and  the  nature  of  the  MPGE  activity  that  the  taxpayer 
performs  within  the  United  States. The  following  example  is  provided  in  the  regulations  to 
illustrate  this  “substantial  in  nature”  standard: 

X purchases  from  Y,  an  unrelated  person,  unrefined  oil  extracted  outside  the 
United  States.  X refines  the  oil  in  the  United  States.  The  refining  of  the  oil  by  X 
is  an  MPGE  activity  that  is  substantial  in  nature. 

Natural  gas  transmission  or  distribution 

Domestic  production  gross  receipts  include  gross  receipts  from  the  production  in  the 
United  States  of  natural  gas,  but  excludes  gross  receipts  from  the  transmission  or  distribution  of 
natural  gas.^^^  Production  activities  generally  include  all  activities  involved  in  extracting  natural 
gas  from  the  ground  and  processing  the  gas  into  pipeline  quality  gas.  However,  gross  receipts  of 
a taxpayer  attributable  to  transmission  of  pipeline  quality  gas  from  a natural  gas  field  (or  from  a 
natural  gas  processing  plant)  to  a local  distribution  company’s  city  gate  (or  to  another  customer) 
are  not  qualified  domestic  production  gross  receipts.  Eikewise,  gas  purchased  by  a local  gas 
distribution  company  and  distributed  from  the  citygate  to  the  local  customers  does  not  give  rise 
to  domestic  production  gross  receipts. 


Sec.  199(d)(9). 

Treas.  Reg.  sec. 

1.199-3(e)(l). 

Treas.  Reg.  sec. 

E199-3(g)(2). 

Treas.  Reg.  sec. 

1 . 1 99-3(g)(5),  Example  1. 

H.R.  Rep.  No.  1 

08-755  (conference  report  for  the  American  Jobs  Creation  Act  of  2004), 

footnote  28  at  272. 
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Drilling  oil  or  gas  wells 


The  Treasury  regulations  provide  that  qualifying  construction  activities  performed  in  the 
United  States  include  activities  relating  to  drilling  an  oil  or  gas  well.^^"^  Under  the  regulations, 
activities  the  cost  of  which  are  intangible  drilling  and  development  costs  within  the  meaning  of 
Treas.  Reg.  sec.  1.612-4  are  considered  to  be  activities  constituting  construction  for  purposes  of 
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determining  domestic  production  gross  receipts. 

Qualifying  in-kind  partnerships 

In  general,  an  owner  of  a pass-thru  entity  is  not  treated  as  conducting  the  qualified 
production  activities  of  the  pass-thru  entity,  and  vice  versa.  However,  the  Treasur>  regulations 
provide  a special  rule  for  “qualifying  in-kind  partnerships,”  which  are  defined  as  partnerships 
engaged  solely  in  the  extraction,  refining,  or  processing  of  oil,  natural  gas,  petrochemicals,  or 
products  derived  from  oil,  natural  gas,  or  petrochemicals  in  whole  or  in  significant  part  within 
the  United  States,  or  the  production  or  generation  of  electricity  in  the  United  States.^^^  In  the 
case  of  a qualifying  in-kind  partnership,  each  partner  is  treated  as  MPGE  or  producing  the 
property  MPGE  or  produced  by  the  partnership  that  is  distributed  to  that  partner.^^^  If  a partner 
of  a qualifying  in-kind  partnership  derives  gross  receipts  from  the  lease,  rental,  license,  sale, 
exchange,  or  other  disposition  of  the  property  that  was  MPGE  or  produced  by  the  qualifying  in- 
kind  partnership,  then,  provided  such  partner  is  a partner  of  the  qualifying  in-kind  partnership  at 
the  time  the  partner  disposes  of  the  property,  the  partner  is  treated  as  conducting  the  MPGE  or 
production  activities  previously  conducted  by  the  qualifying  in-kind  partnership  with  respect  to 
that  property. 

Alternative  minimum  tax 


The  deduction  for  domestic  production  activities  is  allowed  for  purposes  of  computing 
alternative  minimum  taxable  income  (including  adjusted  current  earnings).  The  deduction  in 
computing  alternative  minimum  taxable  income  is  determined  by  reference  to  the  lesser  of  the 
qualified  production  activities  income  (as  determined  for  the  regular  tax)  or  the  alternative 
minimum  taxable  income  (in  the  case  of  an  individual,  adjusted  gross  income  as  determined  for 
the  regular  tax)  without  regard  to  this  deduction. 


Treas.  Reg.  sec. 
Treas.  Reg.  sec. 
Treas.  Reg.  sec. 
Treas.  Reg.  sec. 
Id. 


1.199- 3(mXl)(i). 

1.199- 3(m)(2)(iii). 

1.199- 9(iX2). 

1.199- 9(iXl). 
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Explanation  of  Provision 


The  provision  reduces  the  section  199  deduction  for  taxpayers  with  oil  related  qualified 
production  activities  income  for  any  taxable  year  beginning  after  2009  by  three  percent  of  the 
least  of:  (1 ) oil  related  qualified  production  activities  income  of  the  taxpayer  for  the  taxable  year; 
(2)  qualified  production  activities  income  of  the  taxpayer  for  the  taxable  year;  or  (3)  taxable 
income  (determined  without  regard  to  the  section  199  deduction).  For  purposes  of  this  provision, 
the  term  “oil  related  qualified  production  activities  income”  means  qualified  production  activities 
income  for  any  taxable  year  which  is  attributable  to  the  production,  refining,  processing, 
transportation,  or  distribution  of  oil,  gas,  or  any  primary  product  thereof  during  such  taxable 
year. 


The  term  “primary  producf’  has  the  same  meaning  as  when  used  in  section  927(a)(2)(C), 
as  in  effect  before  its  repeal.  The  Treasury  regulations  define  the  term  “primary  product  from 
oil”  to  mean  crude  oil  and  all  products  derived  from  the  destructive  distillation  of  crude  oil, 
including  volatile  products,  light  oils  such  as  motor  fuel  and  kerosene,  distillates  such  as 
naphtha,  lubricating  oils,  greases  and  waxes,  and  residues  such  as  fuel  oil.^^‘^  Additionally,  a 
product  or  commodity  derived  from  shale  oil  which  would  be  a primary  product  from  oil  if 
derived  from  crude  oil  is  considered  a primary  product  from  oil.^^®  The  term  “primary  product 
from  gas”  is  defined  as  all  gas  and  associated  hydrocarbon  components  from  gas  wells  or  oil 
wells,  whether  recovered  at  the  lease  or  upon  further  processing,  including  natural  gas, 
condensates,  liquefied  petroleum  gases  such  as  ethane,  propane,  and  butane,  and  liquid  products 
such  as  natural  gasoline.^^’  These  primary  products  and  processes  are  not  intended  to  represent 
either  the  only  primary  products  from  oil  or  gas  or  the  only  processes  from  which  primary 
products  may  be  derived  under  existing  and  future  technologies.^^^  Examples  of  nonprimary 
products  include,  but  are  not  limited  to,  petrochemicals,  medicinal  products,  insecticides,  and 
alcohols.^^^ 

Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  after  December  3 1 , 2008. 


Treas.  Reg.  sec.  1 .927(a)- lT(g)(2)(i). 
Id. 

Treas.  Reg.  sec.  1 .927(a)-] T(g)(2)(ii). 
Treas.  Reg.  sec.  1.927(a)- 1 T(g)(2)(iii). 
Treas.  Reg.  sec.  1 .927(a)-]  T(g)(2)(iv). 
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2.  Eliminate  the  distinetion  between  FOGEI  and  FORI  and  apply  present-law  FOGEI 
rules  to  all  foreign  income  from  the  production  and  sale  of  oil  and  gas  product  (sec.  402  of 
the  bill  and  sec.  907  of  the  Code) 


Present  Law 


In  general 


Foreign  tax  credit 

The  United  States  taxes  its  citizens  and  residents  (including  U.S.  corporations)  on  their 
worldwide  income.  Because  the  countries  in  which  income  is  earned  also  may  assert  their 
jurisdiction  to  tax  the  same  income  on  the  basis  of  source,  foreign-source  income  earned  by  U.S. 
persons  may  be  subject  to  double  taxation.  In  order  to  mitigate  this  possibility,  the  United  States 
generally  provides  a credit  against  U.S.  tax  liability  for  foreign  income  taxes  paid  or  accrued.^^"^ 
In  the  case  of  foreign  income  taxes  paid  or  accrued  by  a foreign  subsidiary,  a U.S.  parent 
corporation  is  generally  entitled  to  an  indirect  (also  referred  to  as  a deemed  paid)  credit  for  those 
taxes  when  it  receives  an  actual  or  deemed  distribution  of  the  underlying  earnings  from  the 
foreign  subsidiary.  ' 

Foreign  tax  credit  limitations 

The  foreign  tax  credit  generally  is  limited  to  the  U.S.  tax  liability  on  a taxpayer’s  foreign- 
source  income.  This  general  limitation  is  intended  to  ensure  that  the  credit  serv^es  its  purpose  of 
mitigating  double  taxation  of  foreign-source  income  without  offsetting  the  U.S.  tax  on  U.S.- 

236 

source  income. 

In  addition,  this  limitation  is  calculated  separately  for  various  categories  of  income, 
generally  referred  to  as  “separate  limitation  categories.”  The  total  amount  of  the  foreign  tax 
credit  used  to  offset  the  U.S.  tax  on  income  in  each  separate  limitation  category  may  not  exceed 
the  proportion  of  the  taxpayer's  U.S.  tax  which  the  taxpayer's  foreign-source  taxable  income  in 
that  category  bears  to  its  worldwide  taxable  income  in  that  category.  The  separate  limitation 
rules  are  intended  to  reduce  the  extent  to  which  excess  foreign  taxes  paid  in  a high-tax  foreign 
jurisdiction  can  be  “cross-credited”  against  the  residual  U.S.  tax  on  low-taxed  foreign-source 
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income. 


Sec.  901. 

Secs.  902,  960. 

Sec.  904(a). 

Sec.  904(d).  For  taxable  years  beginning  prior  to  January  1 , 2007,  section  904(d)  provides 
eight  separate  baskets  as  a general  matter,  and  effectively  many  more  in  situations  in  which  various 
special  rules  apply.  The  American  Jobs  Creation  Act  of  2004  reduced  the  number  of  baskets  from  nine  to 
eight  for  taxable  years  beginning  after  December  31, 2002,  and  further  reduced  the  number  of  baskets  to 


127 


Special  limitation  on  credits  for  foreign  extraction  taxes  and  taxes  on  foreign  oil 

related  income 


In  addition  to  the  foreign  tax  credit  limitations  that  apply  to  all  foreign  tax  credits,  a 
special  limitation  is  placed  on  foreign  income  taxes  on  foreign  oil  and  gas  extraction  income 
(“FOGEI”).  Under  this  special  limitation,  amounts  claimed  as  taxes  paid  on  FOGEI  of  a U.S. 
corporation  qualify  as  creditable  taxes  (if  they  otherwise  so  qualify)  only  to  the  extent  they  do 
not  exceed  the  product  of  the  highest  marginal  U.S.  tax  rate  on  corporations  (presently  35 
percent)  multiplied  by  such  extraction  income.  Foreign  taxes  paid  in  excess  of  that  amount  on 
such  income  are,  in  general,  neither  creditable  nor  deductible.  The  amount  of  any  such  taxes 
paid  or  accrued  (or  deemed  paid)  in  any  taxable  year  which  exceeds  the  FOGEI  limitation  may 
be  carried  back  to  the  immediately  preceding  taxable  year  and  carried  forward  1 0 taxable  years 
and  credited  (not  deducted)  to  the  extent  that  the  taxpayer  otherwise  has  excess  FOGEI  limitation 
for  those  years. 

A similar  special  limitation  applies,  in  theory,  to  foreign  taxes  paid  on  foreign  oil  related 
income  (“FORI”)  in  certain  cases  where  the  foreign  law  imposing  such  amount  of  tax  is 
structured,  or  in  fact  operates,  so  that  the  amount  of  tax  imposed  with  respect  to  foreign  oil 
related  income  will  generally  be  “materially  greater,”  over  a “reasonable  period  of  time,”  than 
the  amount  generally  imposed  on  income  that  is  neither  FORI  nor  FOGEI. Under  the  FORI 
rules,  if  this  theoretical  limitation  were  to  apply,  then  the  portion  of  the  foreign  taxes  on  FORI  so 
disallowed  would  be  recharacterized  as  a (non-creditable)  deductible  expense.^"^* 

As  a general  matter,  the  FOGEI  and  FORI  rules  of  section  907  are  informed  by  two 
related  but  distinct  concerns.  First,  as  described  by  the  Staff  of  the  Joint  Committee  on  Taxation 
in  1982,  the  rules  were  designed  to  address  the  perceived  problem  of  “disguised  royalties”  being 
improperly  treated  as  creditable  foreign  taxes: 

When  U.S.  oil  companies  began  operations  in  a number  of  major 
oil  exporting  countries,  they  paid  only  a royalty  for  the  oil 
extracted  since  there  was  generally  no  applicable  income  tax  in 
those  countries.  However,  in  part  because  of  the  benefit  to  the  oil 
companies  of  imposing  an  income  tax,  as  opposed  to  a royalty, 
those  countries  have  adopted  taxes  applicable  to  extraction  income 


two  (i.e.,  “general”  and  “passive”)  for  taxable  years  beginning  after  December  31,  2006.  Pub.  L.  No. 
108-357,  sec.  404(2004). 

Sec.  907(a). 
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Sec.  907(f).  These  carryback  and  carryforward  rules  are  similar  to  the  general  foreign  tax 
credit  carryback  and  carryforward  rules  of  section  904(c). 

Sec.  907(b). 

Treas.  Reg.  sec.  1 .907(a)-0(d). 
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and  have  labeled  them  income  taxes.  Moreover,  because  of  this 
relative  advantage  to  the  oil  companies  of  paying  income  taxes 
rather  than  royalties,  many  oil-producing  nations  in  the  post-World 
11  era  have  tended  to  increase  their  revenues  from  oil  extraction  by 
increasing  their  taxes  on  U.S.  oil  companies. 

In  addition,  the  section  907  rules  have  also  been  described  as  intended  to  prevent  the 
crediting  of  high  foreign  taxes  on  FOGEI  and  FORI  against  the  residual  U.S.  tax  on  other  types 
of  lower-taxed  foreign  source  income.^"^^  Consistent  with  this  concern,  between  1975  and  1982 
the  foreign  tax  credit  rules  provided  a separate  limitation  category  (or  “basket”)  under  the 
general  section  904  limitation  for  foreign  oil  income  (broadly  defined  to  include  both  FORI  and 
FOGEI  within  the  meaning  of  present  law  section  907);  this  separate  basket  for  foreign  oil 
income  was  eliminated  when  the  present  law  FORI  rules  were  added  and  other  changes  were 
made  by  the  Tax  Equity  and  Reform  Act  of  1982.^'^'^ 

Determination  of  FOGEI  and  FORI 


In  general 

Determination  of  a taxpayer’s  FOGEI  and  FORI  is  highly  specific  to  the  taxpayer’s 
relevant  facts  and  circumstances.  Under  section  907(c)(1),  FOGEI  is  defined  as  taxable  income 
derived  from  sources  outside  the  United  States  and  its  possessions  from  the  extraction  (by  the 
taxpayer  or  any  other  person)  of  minerals  from  oil  or  gas  wells  located  outside  the  United  States 
and  its  possessions  or  from  the  sale  or  exchange  of  assets  used  by  the  taxpayer  in  the  trade  or 
business  of  extracting  those  minerals. The  regulations  provide  that  “gross  income  from 
extraction  is  determined  by  reference  to  the  fair  market  value  of  the  minerals  in  the  immediate 
vicinity  of  the  well.”^'^^ 

The  regulations  do  not  provide  specific  methods  for  determining  the  fair  market  value  of 
the  extracted  oil  or  gas  in  the  immediate  vicinity  of  the  well,  but  simply  provide  that  all  the  facts 
and  circumstances  that  exist  in  the  particular  case  must  be  considered,  including  (but  not  limited 
to)  facts  and  circumstances  pertaining  to  the  independent  market  value  (if  any)  in  the  immediate 


Joint  Committee  on  Taxation.  Explanation  of  the  Revenue  Provisions  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982,  (JCS-38-82),  December  31,  1982,  sec.  IV. A. 7. a.  footnote  63. 

H.R.  Conf  Rep.  No.  103-213,  at  646  (1993). 

Pub.  L.  No.  97-248,  sec.  2 1 1 (c)  ( 1 982). 

Sec.  907(c)(1). 

Treas.  Reg.  sec.  1 .907(c)- l(bX2). 
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vicinity  of  the  well,  the  fair  market  value  at  the  port  of  the  foreign  county,  and  the  relationships 
between  the  taxpayer  and  the  foreign  government.^'^^ 

Section  9()7(c)(2)  defines  FORI  to  include  taxable  income  from  the  processing  of  oil  and 
gas  into  their  primaiy  products,  from  the  transportation  or  distribution  and  sale  of  oil  and  gas  and 
their  primary'  products,  from  the  disposition  of  assets  used  in  these  activities,  and  from  the 
performance  of  any  other  related  service.^*^*^ 

As  a result  of  these  separate  rules  governing  FOGEI  and  FORI  and  the  interaction 
between  them,  a taxpayer's  determination  of  the  amounts  of  FOGEI  and  FORI,  as  well  as  the 
allocation  of  foreign  taxes  to  each  class  of  income,  can  have  a significant  impact  on  the 
taxpayer's  overall  U.S.  tax  liability. 

IRS  field  directive 


An  October  12,  2004,  IRS  field  directive  (the  “2004  Field  Directive”)  sets  forth  guidance 
to  international  examiners  and  specialists  on  the  application  of  what  it  describes  as  the  two  most 
commonly  used  methods  for  determining  FOGEI  and  FORI  when  there  is  no  ascertainable 
market  price  for  the  oil  and  gas  in  the  immediate  vicinity  of  the  well,  namely  the  residual  (rate  of 

7 AQ 

return)  method  and  the  proportionate  profits  method. 

Under  the  residual  (rate  of  return)  method,  the  taxpayer  first  calculates  FORI  by  applying 
an  assumed  after-tax  rate  of  return  to  the  cost  of  its  fixed  “FORI  assets.”  Then,  because  income 
from  the  production  and  sale  of  oil  and  gas  product  is  equal  to  the  sum  of  FORI  and  FOGEI, 
FOGEI  is  determined  by  subtracting  FORI  (as  calculated)  from  the  taxpayer's  total  foreign 
income  from  the  production  and  sale  of  oil  and  gas  product. 

Under  the  proportionate  profits  method,  the  taxpayer  allocates  total  income  from  the 
production  and  sale  of  the  oil  or  gas  product  between  FOGEI  and  FORI  based  on  the  relative 
costs  of  the  FOGEI  and  FORI  activities. 

Under  either  method,  the  taxpayer  must  determine  its  total  income  from  the  production 
and  sale  of  oil  and  gas  product,  and  must  distinguish  between  costs  and  assets  classified  as 
relating  to  FOGEI  and  those  relating  to  FORI.  Under  the  residual  (rate  of  return)  method,  the 
taxpayer  must  also  determine  appropriate  rates  of  return  for  FORI  assets.  The  2004  Field 


Treas.  Reg.  sec.  1 .907(c)-l (b)(6). 

Sec.  907(c)(l );  Treas.  Reg.  sec.  1 .907(c)- 1(d). 

Memorandum  tor  Industry  Directors  (“Field  Directive  on  IRC  §907  Evaluating  Taxpayer 
Methods  of  Determining  Foreign  Oil  and  Gas  Extraction  Income  (FOGEI)  and  Foreign  Oil  Related 
Income  (FORI)“),  October  12,  2004  (Tax  Analysts  Doc  2004-23010;  2004  TTIT  233-8).  By  its  terms,  the 
2004  Field  Directive  “is  not  an  official  pronouncement  of  the  law  or  the  Service's  position  and  cannot  be 
used,  cited,  or  relied  upon  as  such.“ 
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Directive  sets  forth  examples  of  FOGEI  assets^”'^  and  FORI  assets,^'"’'  and  further  provides  that 
assets  that  support  both  FOGEI  and  FORI  may  be  allocated  by  any  reasonable  method. 

Explanation  of  Provision 


Under  the  provision,  the  scope  of  the  present-law  FOGEI  rules  is  expanded  to  apply  to  all 
foreign  income  from  production  and  other  activity  related  to  the  sale  of  oil  and  gas  product  (i.e., 
the  sum  of  FORI  and  FOGEI  as  classified  under  present  law).  Thus,  amounts  claimed  as  taxes 
paid  on  such  amount  of  (combined)  foreign  oil  and  gas  income  are  creditable  in  a given  taxable 
year  (if  they  otherwise  so  qualify)  only  to  the  extent  they  do  not  exceed  the  product  of  the 
highest  marginal  U.S.  tax  rale  on  corporations  (in  the  case  of  corporations)  multiplied  by  such 
combined  foreign  oil  and  gas  income  for  such  taxable  year.  As  under  the  present-law  FOGEI 
rules,  excess  foreign  taxes  may  be  carried  back  to  the  immediately  preceding  taxable  year  and 
carried  forward  10  taxable  years  and  credited  (not  deducted)  to  the  extent  that  the  taxpayer 
otherwise  has  excess  limitation  with  regard  to  combined  foreign  oil  and  gas  income  in  a 
carryover  year.  Under  a transition  rule,  pre-2009  credits  carried  forward  to  post-2008  years  will 
continue  to  governed  by  present  law  for  purposes  of  determining  the  amount  of  carryforward 
credits  eligible  to  be  claimed  in  a post-2008  year;  similarly,  solely  for  purposes  of  determining 
whether  excess  credits  generated  in  2009  and  carried  back  can  be  claimed  to  offset  2008  tax 
liability,  the  new  rules  will  be  deemed  to  apply  in  determining  overall  (combined  FOGEI-FORI) 
limitation  for  the  carr\'back  year. 

The  provision  repeals  the  present-law  section  907(b)  FORI  limitation. 

Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  after  December  31,  2008. 


250  . 

Examples  of  FOGEI  assets  include  wells,  wellheads,  and  pumping  equipment;  slug  catchers, 
separators,  treaters,  emulsion  breakers  and  stock  tanks  needed  to  obtain  marketable  crude  (for  oil 
production);  primary  separation  and  dehydration  equipment  needed  to  arrive  at  a gaseous  stream  in  which 
hydrocarbons  may  be  recovered  (for  gas  production);  lines  interconnecting  the  above;  the  infrastructure- 
type  equipment  to  provide  for  the  operation  of  the  above;  and  structures  to  physically  support  the  above 
(such  as  offshore  platforms). 

Examples  of  FORI  assets  include  lines  that  carry  natural  gas  beyond  the  primary  separator 
and  dehydration  equipment  and  towards  its  .sales  point,  and  compressors  needed  to  transport  through  these 
lines;  lines  that  carry  marketable  crude  oil  from  the  premises,  as  well  as  pumps  needed  to  transport  crude 
oil  through  these  lines;  and  assets  used  to  process  crude  oil  and  natural  gas. 
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3.  Broker  reporting  of  customer’s  basis  in  securities  transactions  (sec.  403  of  the  bill  and 
sec.  6045  and  new  secs.  6045A  and  6045B  of  the  Code) 

Present  Law 

In  general 

Gain  or  loss  generally  is  recognized  for  Federal  income  tax  purposes  on  realization  of 
that  gain  or  loss  (for  example,  through  the  sale  of  property  giving  rise  to  the  gain  or  loss).  The 
taxpayer’s  gain  or  loss  on  a disposition  of  property  is  the  difference  between  the  amount  realized 
and  the  adjusted  basis.^^^ 

To  compute  adjusted  basis,  a taxpayer  must  first  determine  the  property’s  unadjusted  or 
original  basis  and  then  make  adjustments  prescribed  by  the  Code.^^'^  The  original  basis  of 
property  is  its  cost  except  as  otherwise  prescribed  by  the  Code  (for  example,  in  the  case  of 
property  acquired  by  gift  or  bequest  or  in  a tax-free  exchange).  Once  determined,  the  taxpayer’s 
original  basis  generally  is  adjusted  downward  to  take  account  of  depreciation  or  amortization, 
and  generally  is  adjusted  upward  to  reflect  income  and  gain  inclusions  or  capital  outlays  with 
respect  to  the  property. 

Basis  computation  rules 

If  a taxpayer  has  acquired  stock  in  a corporation  on  different  dates  or  at  different  prices 
and  sells  or  transfers  some  of  the  shares  of  that  stock,  and  the  lot  from  which  the  stock  is  sold  or 
transferred  is  not  adequately  identified,  the  shares  deemed  sold  are  the  earliest  acquired  shares 
(the  “first-in-first-out  rule”).^^"*  If  a taxpayer  makes  an  adequate  identification  of  shares  of  stock 
that  it  sells,  the  shares  of  stock  treated  as  sold  are  the  shares  that  have  been  identified.^^'^  A 
taxpayer  who  owns  shares  in  a regulated  investment  company  (“RIC”)  generally  is  permitted  to 
elect,  in  lieu  of  the  specific  identification  or  first-in-first-out  methods,  to  determine  the  basis  of 
RIC  shares  sold  under  one  of  two  average-cost-basis  methods  described  in  Treasury 
regulations.^^^ 

Information  reporting 

Present  law  imposes  information  reporting  requirements  on  participants  in  certain 
transactions.  Under  these  requirements,  information  is  generally  reported  to  the  IRS  and 
furnished  to  taxpayers.  These  requirements  are  intended  to  assist  taxpayers  in  preparing  their 


Sec.  1001. 

Sec.  1016. 

Treas.  Reg.  sec.  1.1 01 2- 1(c)(1). 
Treas.  Reg.  sec.  1. 101 2-1  (c). 
Treas.  Reg.  sec.  1.1 01 2- 1(e). 
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income  lax  returns  and  to  help  the  IRS  determine  whether  taxpayers'  tax  returns  are  correct  and 
complete.  For  example,  every  person  engaged  in  a trade  or  business  generally  is  required  to  file 
information  returns  for  each  calendar  year  for  payments  of  $600  or  more  made  in  the  course  ot 
the  payor's  trade  or  business.  ‘ 

Section  6045(a)  requires  brokers  to  file  with  the  IRS  annual  information  returns  showing 
the  gross  proceeds  realized  by  customers  from  various  sale  transactions.  The  Secretarv  is 
authorized  to  require  brokers  to  report  additional  information  related  to  customers.  ' Brokers 
are  required  to  furnish  to  ever>'  customer  information  statements  with  the  same  gross  proceeds 
information  that  is  included  in  the  returns  filed  with  the  IRS  for  that  customer.^''^  These 
information  statements  are  required  to  be  furnished  by  January  31  of  the  year  following  the 
calendar  year  for  which  the  return  under  section  6045(a)  is  required  to  be  filed. 

A person  who  is  required  to  file  information  returns  but  who  fails  to  do  so  by  the  due  date 
for  the  returns,  includes  on  the  returns  incorrect  information,  or  files  incomplete  returns 
generally  is  subject  to  a penalty  of  $50  for  each  return  with  respect  to  which  such  a failure 
occurs,  up  to  a maximum  of  $250,000  in  any  calendar  year.^^*  Similar  penalties,  with  a 
$100,000  calendar  year  maximum,  apply  to  failures  to  furnish  correct  information  statements  to 
recipients  of  payments  for  which  information  reporting  is  required.^^^ 

Present  law  does  not  require  broker  information  reporting  with  respect  to  a customer’s 
basis  in  property  but  does  impose  an  obligation  to  keep  records,  as  described  below. 

Basis  recordkeeping  requirements 

Taxpayers  are  required  to  “keep  such  records  ...  as  the  Secretary  may  from  time  to  time 
prescribe.”^^^  Treasury  regulations  impose  recordkeeping  requirements  on  any  person  required 
to  file  information  returns. 

i'reasur)'  regulations  provide  that  donors  and  donees  should  keep  records  that  are  relevant 
in  determining  a donee’s  basis  in  property.^^^  IRS  Publication  552  states  that  a taxpayer  should 


Sec.  6041(a). 

Sec.  6045(a). 

Sec.  6045(b). 

Id. 

Sec.  6721. 

Sec.  6722. 

Sec.  6001. 

Treas.  Reg.  sec.  1.6001 -1(a). 
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keep  basis  records  for  property  until  the  period  of  limitations  expires  for  the  year  in  which  the 
taxpayer  disposes  of  the  property. 


Explanation  of  Provision 

/ 

In  general 

Under  the  provision,  every  broker  that  is  required  to  file  a return  under  section  6045(a) 
reporting  the  gross  proceeds  from  the  sale  of  a covered  security  must  include  in  the  return  (1)  the 
customer’s  adjusted  basis  in  the  security  and  (2)  whether  any  gain  or  loss  with  respect  to  the 
security  is  long-term  or  short-term  (within  the  meaning  of  section  1222). 

Covered  securities 


A covered  security  is  any  specified  security  acquired  on  or  after  an  applicable  date  if  the 
security  was  ( 1 ) acquired  through  a transaction  in  the  account  in  which  the  security  is  held  or  (2) 
was  transferred  to  that  account  from  an  account  in  which  the  security  was  a covered  security,  but 
only  if  the  transferee  broker  received  a statement  under  section  6045A  (described  below)  with 
respect  to  the  transfer.  Under  this  rule,  certain  securities  acquired  by  gift  or  inheritance  are  not 
covered  securities. 

A specified  security  is  any  share  of  stock  in  a corporation  (including  stock  of  a regulated 
investment  company);  any  note,  bond,  debenture,  or  other  evidence  of  indebtedness;  any 
commodity  or  a contract  or  a derivative  with  respect  to  the  commodity  if  the  Secretary 
determines  that  adjusted  basis  reporting  is  appropriate;  and  any  other  financial  instrument  with 
respect  to  which  the  Secretary  determines  that  adjusted  basis  reporting  is  appropriate. 

For  stock  in  a corporation  (other  than  stock  for  which  an  average  basis  method  is 
permissible  under  section  1012),  the  applicable  date  is  January  1,  201 1 . For  any  stock  for  which 
an  average  basis  method  is  permissible  under  section  1012,  the  applicable  date  is  January  1, 

2012.  Consequently,  the  applicable  date  for  certain  stock  acquired  through  a periodic  stock 
investment  plan  (for  which  stock  additional  rules  are  described  below)  and  for  stock  in  a 
regulated  investment  company  is  January  1,  2012.  A regulated  investment  company  is  permitted 
to  elect  to  treat  as  a covered  security  any  stock  in  the  company  acquired  before  January  1,  2012. 
This  election  is  described  below.  For  any  specified  security  other  than  stock  in  a corporation  or 
stock  for  which  an  average  basis  method  is  permitted,  the  applicable  date  is  January  1,  2013,  or  a 
later  date  determined  by  the  Secretary. 

Computation  of  adjusted  basis 

The  customer’s  adjusted  basis  required  to  be  reported  to  the  IRS  is  determined  under  the 
following  rules.  The  adjusted  basis  of  any  security  other  than  stoek  for  which  an  average  basis 
method  is  permissible  under  section  1012  is  determined  under  the  first-in,  first-out  method  unless 
the  customer  notifies  the  broker  by  means  of  making  an  adequate  identification  (under  the  rules 


Treas.  Reg.  sec.  1.10]5-](g). 
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of  section  1012  for  specific  identification)  of  the  stock  sold  or  transferred,  fhe  adjusted  basis  of 
stock  for  which  an  average  basis  method  is  permissible  under  section  1012  is  determined  in 
accordance  with  the  broker’s  default  method  under  section  1012  (that  is,  the  first-in,  first-out 
method,  the  average  cost  method,  or  the  specific  identification  method)  unless  the  customer 
notifies  the  broker  that  the  customer  elects  another  permitted  method,  fhis  notification  is  made 
separately  for  each  account  in  which  stock  for  which  the  average  cost  method  is  permissible  is 
held  and,  once  made,  applies  to  all  stock  held  in  that  account.  As  a result  of  this  rule,  a broker's 
basis  computation  method  used  for  stock  held  in  one  account  with  that  broker  may  differ  from 
the  basis  computation  method  used  for  stock  held  in  another  account  with  that  broker. 

For  any  sale,  exchange,  or  other  disposition  of  a specified  security  after  the  applicable 
date  (defined  previously),  the  provision  modifies  section  1012  so  that  the  conventions  prescribed 
by  regulations  under  that  section  for  determining  adjusted  basis  (the  first-in,  first-out,  specific 
identification,  and  average  basis  conventions)  apply  on  an  account-by-account  basis.  Under  this 
rule,  for  example,  if  a customer  holds  shares  of  the  same  specified  security  in  accounts  w ith 
different  brokers,  each  broker  makes  its  adjusted  basis  determinations  by  reference  only  to  the 
shares  held  in  the  account  with  that  broker,  and  only  shares  in  the  account  from  which  the  sale  is 
made  may  be  identified  as  the  shares  sold.  Unless  the  election  described  next  applies,  any  stock 
for  which  an  average  basis  method  is  permissible  under  section  1012  which  is  acquired  before 
January  1 , 2012  is  treated  as  a separate  account  from  any  such  stock  acquired  on  or  after  that 
date.  A consequence  of  this  rule  is  that  if  adjusted  basis  is  being  determined  using  an  average 
basis  method,  average  basis  is  computed  without  regard  to  any  stock  acquired  before  January  1, 
2012.  A regulated  investment  company,  however,  may  elect  (at  the  time  and  in  the  form  and 
manner  prescribed  by  the  Secretary),  on  a stockholder-by-stockholder  basis,  to  treat  as  covered 
securities  all  stock  in  the  company  held  by  the  stockholder  without  regard  to  when  the  stock  was 
acquired.  When  this  election  applies,  the  average  basis  of  a customer’s  regulated  investment 
company  stock  is  determined  by  taking  into  account  shares  of  stock  acquired  before,  on,  and 
after  January  1, 2012.  A similar  election  is  allowed  for  any  broker  holding  stock  in  a regulated 
investment  company  as  a nominee  of  the  beneficial  ow  ner  of  the  stock. 

If  stock  is  acquired  on  or  after  January  1 , 201 1 in  connection  with  a periodic  stock 
investment  plan,  the  basis  of  that  stock  is  determined  under  one  of  the  basis  computation 
methods  permissible  for  stock  in  a regulated  investment  company.  Accordingly,  an  average  cost 
method  may  be  used  for  determining  the  basis  of  stock  acquired  under  a periodic  stock 
investment  plan.  In  determining  basis  under  this  rule,  the  account-by-account  rules  described 
previously,  including  the  election  available  to  regulated  investment  companies,  apply.  The 
special  rule  for  stock  acquired  through  a periodic  stock  investment  plan,  how-ever.  applies  only 
while  the  stock  is  held  as  part  of  the  plan.  If  stock  to  which  this  rule  applies  is  transferred  to 
another  account,  the  stock  will  have  a cost  basis  in  that  other  account  equal  to  its  basis  in  the 
periodic  stock  investment  plan  immediately  before  the  transfer  (with  any  proper  adjustment  for 
charges  incurred  in  connection  with  the  transfer).  After  the  transfer,  however,  the  transferee 
broker  may  use  the  otherwise  applicable  convention  (that  is,  the  first-in,  first-out  method  or  the 
specific  identification  method)  for  determining  which  shares  are  sold  when  a sale  is  made  of 
some  but  not  all  shares  of  a particular  security.  It  is  expected  that  when  stock  acquired  through  a 
periodic  stock  investment  plan  is  transferred  to  another  account,  the  broker  executing  the  transfer 
will  provide  information  necessary  in  applying  an  allowable  convention  for  determining  which 
shares  are  sold.  Accordingly,  the  transferor  broker  will  be  expected  to  state  that  shares 
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transferred  have  a long-term  holding  period  or,  for  shares  that  have  a short-term  holding  period, 
the  dates  on  which  the  shares  were  acquired. 

A periodic  stock  investment  plan  is  any  stock  purchase  plan  and  any  dividend 
reinvestment  plan.  A stock  purcha:^e  plan  is  any  arrangement  under  which  identical  stock  is 
periodically  purchased  pursuant  to  a written  plan.  A dividend  reinvestment  plan  is  any 
arrangement  under  which  dividends  on  stock  are  reinvested  in  stock  identical  to  the  stock  with 
respect  to  which  the  dividends  are  paid.  Stock  is  treated  as  acquired  in  connection  with  a 
dividend  reinvestment  plan  if  the  stock  is  acquired  pursuant  to  the  plan  or  if  the  dividends  paid 
on  the  stock  are  subject  to  the  plan. 

Exception  for  wash  sales 

Unless  the  Secretary  provides  otherwise,  a customer’s  adjusted  basis  in  a covered 
security  generally  is  determined  without  taking  into  account  the  effect  on  basis  of  the  wash  sale 
rules  of  section  1091.  If,  however,  the  acquisition  and  sale  transactions  resulting  in  a wash  sale 
under  section  1091  occur  in  the  same  account  and  are  in  identical  securities,  adjusted  basis  is 
determined  by  taking  into  account  the  effect  of  the  wash  sale  rules.  Securities  are  identical  for 
this  purpose  only  if  they  have  the  same  Committee  on  Uniform  Security  Identification 
Procedures  number. 

Special  rules  for  short  sales 

The  provision  provides  that  in  the  case  of  a short  sale,  gross  proceeds  and  basis  reporting 
under  section  6045  generally  is  required  in  the  year  in  which  the  short  sale  is  closed  (rather  than, 
as  under  the  present  law  rule  for  gross  proceeds  reporting,  the  year  in  which  the  short  sale  is 
entered  into). 

Reporting  requirements  for  options 

The  provision  generally  eliminates  the  present-law  regulatory  exception  from  section 
6045(a)  reporting  for  certain  options.  If  a covered  security  is  acquired  or  disposed  of  by  reason 
of  the  exercise  of  an  option  that  was  granted  or  acquired  in  the  same  account  as  the  covered 
security,  the  amount  of  the  premium  received  or  paid  with  respect  to  the  acquisition  of  the  option 
is  treated  as  an  adjustment  to  the  gross  proceeds  from  the  subsequent  sale  of  the  covered  security 
or  as  an  adjustment  to  the  customer’s  adjusted  basis  in  that  security.  Gross  proceeds  and  basis 
reporting  also  is  required  when  there  is  a lapse  of,  or  a closing  transaction  with  respect  to,  an 
option  on  a specified  security  or  an  exercise  of  a cash-settled  option.  Reporting  is  required  for 
the  calendar  year  that  includes  the  date  of  the  lapse,  closing  transaction,  or  exercise.  For 
example,  if  a taxpayer  acquires  for  $5  a cash  settlement  stock  option  with  a strike  price  of  $100 
and  settles  the  option  when  the  stock  trades  at  $1 20,  a broker  through  which  the  acquisition  and 
cash  settlement  are  executed  is  required  to  report  gross  proceeds  of  $20  from  the  cash  settlement 
and  a basis  in  the  option  of  $5.  For  purposes  of  the  reporting  requirement  for  closing 
transactions,  a closing  transaction  includes  a mark-to-market  under  section  1256.  It  is  intended 
that  a specified  security  for  purposes  of  the  reporting  rules  described  in  this  paragraph  includes  a 
stock  index  such  as  the  S&P  500.  The  reporting  rules  related  to  options  transactions  apply  only 
to  options  granted  or  acquired  on  or  after  Januaiy'  1,  2013. 
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Treatment  of  S corporations 


The  provision  provides  that  for  purposes  ot  section  6045,  an  S corporation  (other  than  a 
financial  institution)  is  treated  in  the  same  manner  as  a partnership,  fhis  rule  applies  to  any  sale 
of  a covered  security  acquired  by  an  S corporation  (other  than  a financial  institution)  after 
December  3 1,  201 1 . When  this  rule  takes  effect,  brokers  generally  will  be  required  to  report 
gross  proceeds  and  basis  information  to  customers  that  are  S corporations. 

Time  for  providing  statements  to  customers 

The  provision  changes  to  February'  15  the  present-law  January  31  deadline  for  furnishing 
certain  information  statements  to  customers.  The  statements  to  which  the  new  February  15 
deadline  applies  are  (1)  statements  showing  gross  proceeds  (under  section  6045(b))  or  substitute 
payments  (under  section  6045(d))  and  (2)  statements  with  respect  to  reportable  items  (including, 
but  not  limited  to,  interest,  dividends,  and  royalties)  that  are  furnished  with  consolidated 
reporting  statements  (as  defined  in  regulations).  The  term  “consolidated  reporting  statemenf  is 
intended  to  refer  to  annual  account  information  statements  that  brokerage  firms  customarily 
provide  to  their  customers  and  that  include  tax-related  information.  It  is  intended  that  the 
February  1 5 deadline  for  consolidated  reporting  statements  apply  in  the  same  manner  to 
statements  furnished  for  any  account  or  accounts,  taxable  and  retirement,  held  by  a customer 
with  a mutual  fund  or  other  broker. 

Broker-to-broker  and  issuer  reporting 

Every  broker  (as  defined  in  section  6045(c)(1)),  and  any  other  person  specified  in 
Treasury  regulations,  that  transfers  to  a broker  (as  defined  in  section  6045(c)(1))  a security  that  is 
a covered  security  when  held  by  that  broker  or  other  person  must,  under  new'  section  6045A, 
furnish  to  the  transferee  broker  a written  statement  that  allows  the  transferee  broker  to  satisfy  the 
provision’s  basis  and  holding  period  reporting  requirements.  The  Secretary  may  provide 
regulations  that  prescribe  the  content  of  this  statement  and  the  manner  in  which  it  must  be 
furnished.  It  is  contemplated  that  the  Secretary  will  permit  this  broker-to-broker  reporting 
requirement  to  be  satisfied  electronically  rather  than  by  paper.  Unless  the  Secretary  provides 
otherwise,  the  statement  required  by  this  rule  must  be  furnished  not  later  than  15  days  after  the 
date  of  the  transfer  of  the  covered  security. 

Present  law  penalties  for  failure  to  furnish  correet  payee  statements  apply  to  failures  to 
furnish  correct  statements  in  connection  with  the  transfer  of  covered  securities. 

New  section  6045 B requires,  according  to  forms  or  regulations  prescribed  by  the 
Secretary,  any  issuer  of  a specified  security  to  file  a return  setting  forth  a description  of  any 
organizational  action  (such  as  a stock  split  or  a merger  or  acquisition)  that  affects  the  basis  of  the 
specified  security,  the  quantitative  effect  on  the  basis  of  that  specified  security,  and  any  other 
information  required  by  the  Secretar\'.  This  return  must  be  filed  within  45  days  after  the  date  of 
the  organizational  action  or,  if  earlier,  by  January  1 5 of  the  year  following  the  calendar  year 
during  which  the  action  occurred.  Ever>'  person  required  to  file  this  return  for  a specified 
security  also  must  furnish,  according  to  forms  or  regulations  prescribed  by  the  Secretaiy-,  to  the 
nominee  with  respect  to  that  security  (or  to  a certificate  holder  if  there  is  no  nominee)  a written 
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statement  showing  the  name,  address,  and  phone  number  of  the  information  contact  of  the  person 
required  to  file  the  return,  the  information  required  to  be  included  on  the  return  with  respect  to 
the  security,  and  any  other  information  required  by  the  Secretary.  This  statement  must  be 
furnished  to  the  nominee  or  certificate  holder  on  or  before  January  15  of  the  year  following  the 
calendar  year  in  which  the  organizational  action  took  place.  No  return  or  information  statement 
is  required  to  be  provided  under  new  section  6045B  for  any  action  with  respect  to  a specified 
security  if  the  action  occurs  before  the  applicable  date  (as  defined  previously)  for  that  security. 

The  Secretary  may  waive  the  return  filing  and  information  statement  requirements  if  the 
person  to  which  the  requirements  apply  makes  publicly  available,  in  the  form  and  manner 
determined  by  the  Secretary,  the  name,  address,  phone  number,  and  email  address  of  the 
information  contact  of  that  person,  and  the  information  about  the  organizational  action  and  its 
effect  on  basis  otherwise  required  to  be  included  in  the  return. 

The  present-law  penalties  for  failure  to  file  correct  information  returns  apply  to  failures  to 
file  correct  returns  in  connection  with  organizational  actions.  Similarly,  the  present-law 
penalties  for  failure  to  furnish  correct  payee  statements  apply  to  a failure  under  new  section 
6045 B to  furnish  correct  statements  to  nominees  or  holders  or  to  provide  required  publicly- 
available  information  in  lieu  of  returns  and  written  statements. 

Effective  Date 


The  provision  generally  takes  effect  on  January  1,  201 1.  The  change  to  February  15  of 
the  present-law  January  31  deadline  for  furnishing  certain  information  statements  to  customers 
applies  to  statements  required  to  be  furnished  after  December  31,  2008. 

4.  One-year  extension  of  additional  0.2  Percent  FUTA  surtax  (sec.  404  of  the  bill  and 
sec.  3301  of  the  Code) 


Present  Law 


The  Federal  Unemployment  Tax  Act  (“FUTA”)  imposes  a 6.2  percent  gross  tax  rate  on 
the  first  $7,000  paid  annually  by  covered  employers  to  each  employee.  Employers  in  States  with 
programs  approved  by  the  Federal  Government  and  with  no  delinquent  Federal  loans  may  credit 
5.4  percentage  points  against  the  6.2  percent  tax  rate,  making  the  minimum,  net  Federal 
unemployment  tax  rate  0.8  percent.  Since  all  States  have  approved  programs,  0.8  percent  is  the 
Federal  tax  rate  that  generally  applies.  This  Federal  revenue  finances  administration  of  the 
unemployment  system,  half  of  the  Federal-State  extended  benefits  program,  and  a Federal 
account  for  State  loans.  The  States  use  the  revenue  turned  back  to  them  by  the  5.4  percent  credit 
to  finance  their  regular  State  programs  and  half  of  the  Federal-State  extended  benefits  program. 

In  1976,  Congress  passed  a temporary  surtax  of  0.2  percent  of  taxable  wages  to  be  added 
to  the  permanent  FUTA  tax  rate.  Thus,  the  current  0.8  percent  FUTA  tax  rate  has  two 
components:  a permanent  tax  rate  of  0.6  percent,  and  a temporary  surtax  rate  of  0.2  percent.  The 
temporary  surtax  subsequently  has  been  extended  through  2008. 
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Explanation  of  Prov  ision 

The  Act  extends  the  temporary  surtax  rate  (for  one  year)  through  December  3 1 . 2009. 

Effective  Date 


The  provision  is  effective  for  wages  paid  after  December  3 1 , 2008. 

5.  Oil  spill  liability  trust  fund  tax  (sec.  405  of  the  bill  and  sec.  461 1 of  the  Code) 

Present  Law 


The  Oil  Spill  Liability  Trust  Fund  financing  rate  (“oil  spill  tax”)  was  reinstated  effective 
April  1, 2006.^^^  The  oil  spill  tax  rate  is  five  cents  per  barrel  and  generally  applies  to  crude  oil 
received  at  a U.S.  refinery  and  to  petroleum  products  entered  into  the  United  States  tor 
consumption,  use,  or  warehousing.^*’^ 
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The  oil  spill  tax  also  applies  to  certain  uses  and  the  exportation  of  domestic  crude  oil. 

If  any  domestic  crude  oil  is  used  in  or  exported  from  the  United  States,  and  before  such  use  or 
exportation  no  oil  spill  tax  was  imposed  on  such  crude  oil,  then  the  oil  spill  tax  is  imposed  on 
such  crude  oil.  The  tax  does  not  apply  to  any  use  of  crude  oil  for  extracting  oil  or  natural  gas  on 
the  premises  where  such  crude  oil  was  produced. 

For  crude  oil  received  at  a refinery,  the  operator  of  the  U.S.  refinery  is  liable  for  the  tax. 
For  imported  petroleum  products,  the  person  entering  the  product  for  consumption,  use.  or 
warehousing  is  liable  for  the  tax.  For  certain  uses  and  exports,  the  person  using  or  exporting  the 
crude  oil  is  liable  for  the  tax.  No  tax  is  imposed  with  respect  to  any  petroleum  product  if  the 
person  who  would  be  liable  for  such  tax  establishes  that  a prior  oil  spill  tax  has  been  imposed 
with  respect  to  such  product. 

The  imposition  of  the  tax  is  dependent  in  part  on  the  balance  of  the  Oil  Spill  Liability- 
Trust  Fund.  The  oil  spill  tax  does  not  apply  during  a calendar  quarter  if  the  Secretary  estimates 
that,  as  of  the  close  of  the  preceding  calendar  quarter,  the  unobligated  balance  of  the  Oil  Spill 
Liability  Trust  Fund  exceeds  $2.7  billion.  If  the  Secretary  estimates  that  the  unobligated  balance 
in  the  Oil  Spill  Liahility  Trust  Fund  is  less  than  $2  billion  at  close  of  any  calendar  quarter,  the  oil 
spill  tax  will  apply  on  the  date  that  is  30  days  from  the  last  day  of  that  quarter.  The  tax  does  not 
apply  to  any  periods  after  December  31.  2014. 


Sec.  4611(f). 

The  term  “crude  oiU  includes  crude  oil  condensates  and  natural  gasoline.  The  term 
“petroleum  product”  includes  crude  oil. 

The  term  “domestic  crude  oil”  means  any  crude  oil  produced  from  a well  located  in  the 
United  States. 
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Explanation  of  Provision 


The  provision  extends  the  oil  spill  tax  through  December  3 1 , 201 7.  The  provision 
increases  the  tax  rate  from  five  cents  to  eight  cents  per  barrel  for  the  first  quarter  that  is  more 
than  60  days  after  the  date  of  enactment  through  December  3 1,  2016,  and  then  increases  the  rate 
to  nine  cents  per  barrel  for  calendar  year  2017.  The  tax  does  not  apply  after  December  3 1 , 201 7. 
The  provision  also  repeals  the  requirement  that  the  tax  be  suspended  when  the  unobligated 
balance  exceeds  $2.7  billion. 


Effective  Date 


The  provision  increasing  the  tax  rate  is  effective  beginning  the  first  quarter  that  is  more 
than  60  days  after  the  date  of  enactment.  The  remaining  provisions  are  effective  on  the  date  of 
enactment. 

6.  Modify  tax  treatment  of  nonqualified  deferred  compensation  from  certain  tax 
indifferent  parties  (sec.  406  of  the  bill  and  new  sec.  457A  of  the  Code) 

Present  Law 


In  general 

Under  present  law,  the  determination  of  when  amounts  deferred  under  a nonqualified 
deferred  compensation  arrangement  are  includible  in  the  gross  income  of  the  person  earning  the 
compensation  depends  on  the  facts  and  circumstances  of  the  arrangement.  A variety  of  tax 
principles  and  Code  provisions  may  be  relevant  in  making  this  determination,  including  the 
doctrine  of  constructive  receipt,  the  economic  benefit  doctrine, the  provisions  of  section  83 
relating  generally  to  transfers  of  property  in  connection  with  the  performance  of  services, 
provisions  relating  specifically  to  nonexempt  employee  trusts  (sec.  402(b))  and  nonqualified 
annuities  (sec.  403(c)),  and  the  requirements  of  section  409A. 

In  general,  the  time  for  income  inclusion  of  nonqualified  deferred  compensation  depends 
on  whether  the  arrangement  is  unfunded  or  funded.  If  the  arrangement  is  unfunded,  then  the 
compensation  generally  is  includible  in  income  by  a cash-basis  taxpayer  when  it  is  actually  or 
constructively  received.  If  the  arrangement  is  funded,  then  income  is  includible  for  the  year  in 
which  the  individual’s  rights  are  transferable  or  not  subject  to  a substantial  risk  of  forfeiture. 

An  arrangement  generally  is  considered  funded  if  there  has  been  a transfer  of  property 
under  section  83.  Under  that  section,  a transfer  of  property  occurs  when  a person  acquires  a 
beneficial  ownership  interest  in  such  property.  The  term  “property”  is  defined  very  broadly  for 
purposes  of  section  83.^^*^  Property  includes  real  and  personal  property  other  than  money  or  an 


See,  e.g.,  Sproull  v.  Commissioner,  16  T.C.  244  (1951),  affd,  per  curiam,  194  F.2d  541  (6th 
Cir.  1952);  Rev.  Rul.  60-31,  1960-1  C.B.  174. 
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Treas.  Reg.  sec.  1.83-3(e).  This  definition,  in  part,  reflects  previous  IRS  rulings  on 
nonqualified  deferred  compensation. 
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unfunded  and  unsecured  promise  to  pay  money  in  the  future.  Property  also  includes  a beneficial 
interest  in  assets  (including  money)  that  are  transferred  or  set  aside  from  claims  of  the  creditors 
of  the  transferor;  for  example,  in  a trust  or  escrow  account.  Accordingly,  if,  in  connection  with 
the  performance  of  services,  vested  contributions  are  made  to  a trust  on  an  individual's  behalf 
and  the  trust  assets  may  be  used  solely  to  provide  future  payments  to  the  individual,  the  payment 
of  the  contributions  to  the  trust  constitutes  a transfer  of  property  to  the  individual  that  is  taxable 
under  section  83.  On  the  other  hand,  deferred  amounts  generally  are  not  includible  in  income  it 
nonqualified  deferred  compensation  is  payable  from  general  corporate  funds  that  are  subject  to 
the  claims  of  general  creditors,  as  such  amounts  are  treated  as  unfunded  and  unsecured  promises 
to  pay  money  or  property  in  the  future. 

As  discussed  above,  if  the  arrangement  is  unfunded,  then  the  compensation  generally  is 
includible  in  income  by  a cash-basis  taxpayer  when  it  is  actually  or  constructively  received  under 
section  451  Income  is  constructively  received  when  it  is  credited  to  a person’s  account,  set 
apart,  or  otherwise  made  available  so  that  it  may  be  drawn  on  at  any  time.  Income  is  not 
constructively  received  if  the  taxpayer’s  control  of  its  receipt  is  subject  to  substantial  limitations 
or  restrictions.  A requirement  to  relinquish  a valuable  right  in  order  to  make  withdrawals  is 
generally  treated  as  a substantial  limitation  or  restriction. 

Prior  to  the  enactment  of  section  409A,  arrangements  had  developed  in  an  effort  to 
provide  employees  with  security  for  nonqualified  deferred  compensation,  while  still  allowing 
deferral  of  income  inclusion  under  the  constructive  receipt  doctrine  (which  applies  to  unfunded 
arrangements).  One  such  arrangement  is  a “rabbi  trust.”  A rabbi  trust  is  a trust  or  other  fund 
established  by  the  employer  to  hold  assets  from  which  nonqualified  deferred  compensation 
payments  will  be  made.  The  trust  or  fund  is  generally  irrevocable  and  does  not  permit  the 
employer  to  use  the  assets  for  purposes  other  than  to  provide  nonqualified  deferred 
compensation,  except  that  the  terms  of  the  trust  or  fund  provide  that  the  assets  are  subject  to  the 
claims  of  the  employer’s  creditors  in  the  case  of  insolvency  or  bankruptcy.  In  the  case  of  a rabbi 
trust,  these  terms  had  been  the  basis  for  the  conclusion  that  the  creation  of  a rabbi  trust  does  not 
cause  the  related  nonqualified  deferred  compensation  arrangement  to  be  funded  for  income  tax 
purposes.^^^  As  a result,  no  amount  was  included  in  income  by  reason  of  the  rabbi  trust; 
generally  income  inclusion  occurs  as  payments  are  made  from  the  trust. 

Section  409A 


Reason  for  enactment 


The  Congress  enacted  section  409A^^^  because  it  w'as  concerned  that  many  nonqualified 
deferred  compensation  arrangements  had  developed  which  allowed  improper  deferral  of  income 
Executives  often  used  arrangements  that  allowed  deferral  of  income,  but  also  provided  security 


“ ' Treas.  Reg.  secs.  1.451-1  and  1.451-2. 

'fhis  conclusion  was  frst  provided  in  a 1980  private  ruling  issued  by  the  IRS  with  respect  to 
an  arrangement  covering  a rabbi;  hence,  the  popular  name  “rabbi  trust.”  Priv.  Ltr.  Rul.  8113107  (Dec.  31, 
1980). 
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of  future  payment  and  control  over  amounts  deferred.  For  example,  nonqualified  deferred 
compensation  arrangements  often  contained  provisions  that  allowed  participants  to  receive 
distributions  upon  request,  subject  to  forfeiture  of  a minimal  amount  (i.e.,  a “haircut”  provision). 
In  addition.  Congress  was  aware  that  since  the  concept  of  a rabbi  trust  was  developed,  techniques 
had  been  used  that  attempted  to  pittect  the  assets  from  creditors  despite  the  terms  of  the  trust. 

For  example,  the  trust  or  fund  would  be  located  in  a foreign  jurisdiction,  making  it  difficult  or 
impossible  for  creditors  to  reach  the  assets. 

Prior  to  the  enactment  of  section  409A,  while  the  general  tax  principles  governing 
deferred  compensation  were  well  established,  the  determination  whether  a particular 
arrangement  effectively  allowed  deferral  of  income  was  generally  made  on  a facts  and 
circumstances  basis.  There  was  limited  specific  guidance  with  respect  to  common  deferral 
arrangements.  The  Congress  believed  that  it  was  appropriate  to  provide  specific  rules  regarding 
whether  deferral  of  income  inclusion  should  be  permitted  and  to  pro  vide  a clear  set  of  rules  that 
would  apply  to  these  arrangements.  The  Congress  believed  that  certain  arrangements  that  allow 
participants  inappropriate  levels  of  control  or  access  to  amounts  deferred  should  not  result  in 
deferral  of  income  inclusion.  The  Congress  also  believed  that  certain  arrangements,  such  as 
offshore  trusts,  which  effectively  protect  assets  from  creditors  of  the  employer,  should  be  treated 
as  funded  and  not  result  in  deferral  of  income  inclusion  to  the  extent  the  amounts  are  vested. 

General  requirements  of  section  409A 

In  general. -Under  section  409A,  all  amounts  deferred  by  a service  provider  under  a 
nonqualified  deferred  compensation  plan^^'^  for  all  taxable  years  are  currently  includible  in  gross 
income  of  the  service  provider  to  the  extent  such  amounts  are  not  subject  to  a substantial  risk  of 
forfeiture  and  not  previously  included  in  gross  income,  unless  certain  requirements  are 
satisfied.  If  the  requirements  of  section  409A  are  not  satisfied,  in  addition  to  current  income 
inclusion,  interest  at  the  rate  applicable  to  underpayments  of  tax  plus  one  percentage  point  is 
imposed  on  the  underpayments  that  would  have  occurred  had  the  compensation  been  includible 
in  income  when  first  deferred,  or  if  later,  when  not  subject  to  a substantial  risk  of  forfeiture.  The 
amount  required  to  be  included  in  income  is  also  subject  to  a 20-percent  additional  tax.  Section 
409A  does  not  limit  the  amount  that  may  be  deferred  under  a nonqualified  deferred 
compensation  plan. 

The  Secretary  of  the  Treasury  is  authorized  to  prescribe  regulations  as  are  necessary  or 
appropriate  to  carry  out  the  purposes  of  section  409A.  The  Secretary  of  the  Treasury  published 


27"^ 

Section  409A  was  added  to  the  Code  by  section  885  of  the  American  Job  Creation  Act  of 
2004,  Pub.  L.  No.  108-357. 

A plan  includes  an  agreement  or  arrangement,  including  an  agreement  or  arrangement  that 
includes  one  person.  Amounts  deferred  also  include  actual  or  notional  earnings. 

275 

The  rights  of  a person  to  compensation  are  subject  to  a substantial  risk  of  forfeiture  if  the 
person’s  rights  to  such  compensation  are  conditioned  upon  the  performance  of  substantial  services  by  any 
individual. 
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final  regulations  under  section  409A  on  April  17,  2007.^^^  Under  these  regulations,  the  term 
‘‘service  provider’'  includes  an  individual,  corporation,  subchapter  S corporation,  partnership, 
personal  service  corporation  (as  defined  in  section  269A(b)(l )),  noncorporate  entity  that  would 
be  a personal  service  corporation  if  it  were  a corporation,  or  qualified  personal  service 
corporation  (as  defined  in  section  448(d)(2))  for  any  taxable  year  in  which  such  individual  or 
entity  accounts  for  gross  income  from  the  performance  of  services  under  the  cash  receipts  and 
disbursements  method  of  accounting.^^^  Section  409A  does  not  apply  to  a service  provider  that 
provides  significant  services  to  at  least  two  service  recipients  that  are  not  related  to  each  other  or 
the  service  provider.  This  exclusion  does  not  apply  to  a service  provider  who  is  an  employee  or^^ 
a director  of  a corporation  (or  similar  position  in  the  case  of  an  entity  that  is  not  a corporation). 

In  addition,  the  exclusion  does  not  apply  to  an  entity  that  operates  as  the  manager  of  a hedge 
fund  or  private  equity  fund.  This  is  because  the  exclusion  does  not  apply  to  the  extent  that  a 
service  provider  provides  management  services  to  a service  recipient.  Management  services  for 
this  purpose  means  services  that  involve  the  actual  or  de  facto  direction  or  control  of  the 
financial  or  operational  aspects  of  a trade  or  business  of  the  service  recipient  or  investment 
management  or  advisory  services  provided  to  a service  recipient  whose  primary  trade  or  business 
includes  the  investment  of  financial  assets,  such  as  a hedge  fund. 

Permissible  distribution  events.— Under  section  409A,  distributions  from  a nonqualified 
deferred  compensation  plan  may  be  allowed  only  upon  separation  trom  service  (as  determined 
by  the  Secretary  of  the  Treasury),  death,  a specified  time  (or  pursuant  to  a fixed  schedule), 
change  in  control  of  a corporation  (to  the  extent  provided  by  the  Secretary  of  the  Treasury), 
occurrence  of  an  unforeseeable  emergency,  or  if  the  ser\'ice  provider  becomes  disabled.  A 
nonqualified  deferred  compensation  plan  may  not  allow  distributions  other  than  upon  the 
permissible  distribution  events  and,  except  as  provided  in  regulations  by  the  Secretary  of  the 
Treasury,  may  not  permit  acceleration  of  a distribution.  In  the  case  of  a specified  employee  who 
separates  from  service,  distributions  may  not  be  made  earlier  than  six  months  after  the  date  of  the 
separation  from  service  or  upon  death.  Specified  employees  are  key  employees^*°  of  publicly- 
traded  corporations. 


On  October  22,  2007,  the  IRS  announced  that  during  2008,  taxpayers  are  not  required  to 
comply  w ith  the  final  regulations.  Instead,  taxpayers  must  operate  a plan  in  compliance  with  section 
409A  and  the  otherwise  applicable  guidance.  To  the  extent  an  issue  is  not  addressed,  a reasonable,  good 
faith  interpretation  of  the  statute  must  be  used.  Notice  2007-86. 

Treas.  Reg.  sec.  1. 409A- 1(f)(1). 

Treas.  Reg.  sec.  1 .409 A- 1(f)(2). 

Treas.  Reg.  sec.  1 .409A-l(f)(2)(iv). 

Key  employees  are  defined  in  section  416(i)  and  generally  include  officers  (limited  to  50 
employees)  having  annual  compensation  greater  than  $150,000  (for  2008),  five  percent  owners,  and  one 
percent  owners  having  annual  compensation  from  the  employer  greater  than  $150,000. 
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Elections.-Section  409A  requires  that  a plan  must  provide  that  compensation  for  services 
performed  during  a taxable  year  may  be  deferred  at  the  service  provider’s  election  only  if  the 
election  to  defer  is  made  no  later  than  the  close  ot  the  preceding  taxable  year,  or  at  such  other 
time  as  provided  in  Treasury  regulations.  In  the  case  of  any  performance-based  compensation 
based  on  services  performed  over  a period  of  at  least  12  months,  such  election  may  be  made  no 
later  than  six  months  before  the  end  of  the  service  period.  The  time  and  form  of  distributions 
must  be  specified  at  the  time  of  initial  deferral.  A plan  may  allow  changes  in  the  time  and  form 
of  distributions  subject  to  certain  requirements. 

Back-to-back  arrangements.-Back-to-back  service  recipients  (i.e.,  situations  under  which 
an  entity  receives  services  from  a service  provider  such  as  an  employee,  and  the  entity  in  turn 
provides  services  to  a client)  that  involve  back-to-back  nonqualified  deferred  compensation 
arrangements  (i.e.,  the  fees  payable  by  the  client  are  deferred  at  both  the  entity  level  and  the 
employee  level)  are  subject  to  special  rules  under  section  409 A.  For  example,  the  final 
regulations  generally  permit  the  deferral  agreement  between  the  entity  and  its  client  to  treat  as  a 
permissible  distribution  event  those  events  that  are  specified  as  distribution  events  in  the  deferral 
agreement  between  the  entity  and  its  employee.  Thus,  if  separation  from  employment  is  a 
specified  distribution  event  between  the  entity  and  the  employee,  the  employee’s  separation 
generallv  is  a permissible  distribution  event  for  the  deferral  agreement  between  the  entity  and  its 
client.^*'' 


Offshore  funding  arrangements.-Section  409A  requires  current  income  inclusion  in  the 
case  of  certain  offshore  funding  of  nonqualified  deferred  compensation.  Under  section  409A,  in 
the  case  of  assets  set  aside  (directly  or  indirectly)  in  a trust  (or  other  arrangement  determined  by 
the  Secretary  of  the  Treasury)  for  purposes  of  paying  nonqualified  deferred  compensation,  such 
assets  are  treated  as  property  transferred  in  connection  with  the  performance  of  services  under 
section  8j  (whether  or  not  such  assets  are  available  to  satisfy  the  claims  of  general  creditors)  at 
the  time  set  aside  if  such  assets  are  located  outside  of  the  United  States  or  at  the  time  transferred 
if  such  assets  are  subsequently  transferred  outside  of  the  United  States.  Any  subsequent 
increases  in  the  value  of,  or  any  earnings  with  respect  to,  such  assets  are  treated  as  additional 
transfers  of  property. 

Interest  at  the  underpayment  rate  plus  one  percentage  point  is  imposed  on  the 
underpayments  of  tax  that  would  have  occurred  had  the  amounts  set  aside  been  includible  in 
income  for  the  taxable  year  in  which  first  deferred  or,  if  later,  the  first  taxable  year  not  subject  to 
a substantial  risk  of  forfeiture.  The  amount  required  to  be  included  in  income  also  is  subject  to 
an  additional  20-percent  tax. 

The  special  funding  rule  does  not  apply  to  assets  located  in  a foreign  jurisdiction  if 
substantially  all  of  the  services  to  which  the  nonqualified  deferred  compensation  relates  are 
performed  in  such  foreign  jurisdiction.  The  Secretary  of  the  Treasury  has  authority  to  exempt 
arrangements  from  the  provision  if  the  arrangements  do  not  result  in  an  improper  deferral  of  U.S. 
tax  and  will  not  result  in  assets  being  effectively  beyond  the  reach  of  creditors. 


Treas.  Reg.  sec.  1 .409A-3(i)(6). 
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Definition  of  substantial  risk  of  forfeiture 


Under  the  I reasury  regulations,  eompensation  is  subject  to  a substantial  risk  ol  torleiture 
if  entitlement  to  the  amount  is  conditioned  upon  either  the  performance  of  substantial  future 
services  by  any  person  or  the  occurrence  of  a condition  related  to  a purpose  of  the  compensation, 
provided  that  the  possibility  of  forfeiture  is  substantial.^*^ 

Definition  of  nonqualified  deferred  compensation 

Under  section  409A,  a nonqualified  deferred  compensation  plan  generally  includes  any 
plan  that  provides  for  the  deferral  of  compensation  other  than  a qualified  employer  plan  or  any 
bona  fide  vacation  leave,  sick  leave,  compensator)'  time,  disability  pay,  or  death  benefit  plan.  A 
qualified  employer  plan  means  a qualified  retirement  plan,  tax-deferred  annuity,  simplified 
employee  pension,  and  SIMPLE.  A qualified  governmental  excess  benefit  arrangement  (sec. 
415(m))  and  an  eligible  deferred  compensation  plan  (sec.  457(b))  is  a qualified  employer  plan. 

The  Treasury  regulations  also  provide  that  certain  other  types  of  plans  are  not  considered 
deferred  compensation,  and  thus  are  not  subject  to  section  409A.  For  example,  if  a service 
recipient  transfers  property  to  a service  provider,  there  is  no  deferral  of  compensation  merely 
because  the  value  of  the  property  is  either  not  includible  in  income  under  section  83  by  reason  of 
the  property  being  substantially  nonvested  or  is  includible  in  income  because  of  a valid  section 
83(b)  election.^*^  Special  rules  apply  in  the  case  of  stock  options.^*^  Another  exception  applies 
to  amounts  that  are  not  deferred  beyond  a short  period  of  time  after  the  amount  is  no  longer 
subject  to  a substantial  risk  of  forfeiture.^*'^  Under  this  exception,  there  generally  is  no  deferral 
for  purposes  of  section  409A  if  the  service  provider  actually  or  constructively  receives  the 
amount  on  or  before  the  last  day  of  the  applicable  2 'A  month  period.  The  applicable  2 'A  month 
period  is  the  period  ending  on  the  later  of  the  1 5th  day  of  the  third  month  following  the  end  of: 

( 1 ) the  service  provider’s  first  taxable  year  in  which  the  right  to  the  payment  is  no  longer  subject 
to  a substantial  risk  of  forfeiture;  or  (2)  the  service  recipient’s  first  taxable  year  in  which  the  right 
to  the  payment  is  no  longer  subject  to  a substantial  risk  of  forfeiture. 

Special  rules  apply  in  the  case  of  stock  appreciation  rights  ("SARs").^*^^  Under  the  final 
Treasury  regulations,  a SAR  is  a right  to  compensation  based  on  the  appreciation  in  value  of  a 
specified  number  of  shares  of  service  recipient  stock  occurring  between  the  date  of  grant  and  the 
date  of  exercise  of  such  right.  The  final  regulations  generally  provide  that  a SAR  does  not  result 
in  a deferral  of  compensation  for  purposes  of  section  409A  (and  thus  is  not  subject  to  section 


Treas.  Reg.  sec.  1 .409A- 1(d)(1). 
Treas.  Reg.  Sec.  1 .409A-1  (b)(6). 
Treas.  Reg.  Sec.  1 .409A-1  (b)(5). 
freas.  Reg.  sec.  1 .409A- 1 (b)(4). 
freas.  Reg.  sec.  1 .409A- 1 (b)(5). 
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409A)  if  the  compensation  payable  under  the  SAR  is  not  greater  than  the  excess  of  the  fair 
market  value  of  the  underlying  stock  on  the  date  the  SAR  is  exercised  over  the  fair  market  value 
of  the  underlying  stock  on  the  date  the  SAR  is  granted.^*^^ 

The  Treasury  regulations  prdvide  exclusions  from  the  definition  of  nonqualified  deferred 
compensation  in  the  case  of  services  performed  by  individuals  who  participate  in  certain  foreign 
plans,  including  plans  covered  by  an  applicable  treaty  and  broad-based  foreign  retirement 
plans.  In  the  case  of  a U.S.  citizen  or  lawful  permanent  alien,  nonqualified  deferred 
compensation  plan  does  not  include  a broad-based  foreign  retirement  plan,  but  only  with  respect 
to  the  portion  of  the  plan  that  provides  for  nonelective  deferral  of  foreign  earned  income  and 
subject  to  limitations  on  the  annual  amount  deferred  under  the  plan  or  the  annual  amount  payable 
under  the  plan.  In  general,  foreign  earned  income  refers  to  amounts  received  by  an  individual 
from  sources  within  a foreign  country  that  constitutes  earned  income  attributable  to  services. 

Timing  of  the  service  recipient’s  deduction 

Special  statutory  provisions  govern  the  timing  of  the  deduction  for  nonqualified  deferred 
compensation,  regardless  of  whether  the  arrangement  covers  employees  or  nonemployees  and 
regardless  of  whether  the  arrangement  is  funded  or  unfunded.^^^  Under  these  provisions,  the 
amount  of  nonqualified  deferred  compensation  that  is  includible  in  the  income  of  the  service 
provider  is  deductible  by  the  service  recipient  for  the  taxable  year  in  which  the  amount  is 
includible  in  the  service  provider’s  income.^^®  Thus,  for  example,  in  the  case  of  an  unfunded 
nonqualified  deferred  compensation  plan,  a deduction  to  the  taxable  service  recipient  is  deferred 
until  the  deferred  compensation  is  actually  paid  or  made  available  to  the  service  provider. 


Treas.  Reg.  sec.  1.409A-l(b)(5)(i)(B). 

Treas.  Reg.  sec.  1 .409A- 1(a)(3). 

Secs.  404(a)(5),  (b)  and  (d)  and  sec.  83(h). 

In  the  case  of  a publicly  held  corporation,  no  deduction  is  allowed  for  a taxable  year  for 
rerriuneration  with  respect  to  a covered  employee  to  the  extent  that  the  remuneration  exceeds  $1  million. 
Code  sec.  1 62(m).  The  Code  defines  the  term  “covered  employee”  in  part  by  reference  to  Federal 
securities  law.  In  light  of  changes  to  Federal  securities  law,  the  Internal  Revenue  Service  interprets  the 
term  covered  employee  as  the  principal  executive  officer  of  the  taxpayer  as  of  the  close  of  the  taxable 
year  or  the  three  most  highly  compensated  employees  of  the  taxpayer  for  the  taxable  year  whose 
compensation  must  be  disclosed  to  the  taxpayer’s  shareholders  (other  than  the  principal  executive  officer 
or  the  principal  financial  officer).  Notice  2007-49,  2007-25  I.R.B.  1429.  For  purposes  of  the  deduction 
limit,  remuneration  generally  includes  all  remuneration  for  which  a deduction  is  otherwise  allowable, 
although  commission-based  compensation  and  certain  performance-based  compensation  are  not  subject  to 
the  limit.  Remuneration  does  not  include  compensation  for  which  a deduction  is  allowable  after  a 
covered  employee  ceases  to  be  a covered  employee.  Thus,  the  deduction  limitation  often  does  not  apply 
to  deferred  compensation  that  is  otherwise  subject  to  the  deduction  limitation  (e.g.,  is  not  performance- 
based  compensation)  because  the  payment  of  the  compensation  is  deferred  until  after  termination  of 
employment. 
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Section  457 


Special  income  recognition  rules  apply  in  the  case  ol  a participant  in  a deterred 
compensation  plan  that  is  sponsored  by  a State  or  local  government  or  an  organization  that  is 
exempt  from  Federal  income  tax  under  section  501(a).  Section  457  provides  lor  ditterent 
income  inclusion  rules  for  two  basic  types  of  deferred  compensation  arrangements:  ( 1 ) 
arrangements  that  limit  the  amount  of  compensation  that  may  be  deferred  (generally,  $15,500  in 
2007)  and  that  meet  certain  other  requirements  specified  in  section  457(b)  (reterred  to  as  a 
“section  457(b)  plan”  or  an  “eligible  deferred  compensation  plan”);  and  (2)  arrangements  that  do 
not  satisfy  the  requirements  of  section  457(b)  (reterred  to  as  a “section  457(0  pl^n  or  an 
“ineligible  deferred  compensation  plan”).  Section  457  does  not  provide  a limit  on  the  amount  ot 
compensation  that  may  be  deferred  under  a section  457(f)  plan. 

A participant  in  a section  457(b)  plan  does  not  recognize  income  with  respect  to  the 
participant’s  interest  in  such  plan  until  the  time  ot  actual  distribution  (or,  it  earlier,  the  time  the 
participant’s  interest  is  made  available  to  the  participant,  but  only  in  the  case  ot  a section  457(b) 
plan  maintained  by  a tax-exempt  sponsor  other  than  a State  or  local  government).  In  contrast,  a 
participant  in  a section  457(f)  plan  must  include  amounts  deterred  under  such  a plan  in  gross 
income  for  the  first  taxable  year  in  which  there  is  no  substantial  risk  of  forfeiture  ot  the  rights  to 
such  compensation. 


Explanation  of  Provision 


In  general 

Under  the  provision,  any  compensation  of  a service  provider  that  is  deferred  under  a 
nonqualified  deferred  compensation  plan  ot  a nonqualified  entity  is  includible  in  gross  income 
by  the  service  provider  when  there  is  no  substantial  risk  of  forfeiture  of  the  service  provider's 
rights  to  such  compensation.  I he  provision  applies  in  addition  to  the  requirements  of  section 
4()9A  (or  any  other  provision  of  the  Code  or  general  tax  law  principle)  with  respect  to 
nonqualified  deferred  compensation.  The  term  service  provider  has  the  same  meaning  as  under 
the  regulations  under  section  409A  except  that  whether  a person  is  a service  provider  is 
detenriined  without  regard  to  the  person’s  method  ot  accounting. 

Nonqualified  deferred  compensation 

For  purposes  of  the  provision,  the  term  nonqualified  deferred  compensation  plan  is 
defined  in  the  same  manner  as  for  purposes  ot  section  409A.  As  under  section  409A,  the  term 
nonqualified  deferred  compensation  includes  earnings  with  respect  to  previously  deferred 
amounts.  Tamings  are  treated  in  the  same  manner  as  the  amount  deferred  to  which  the  earnings 
relate. 


Under  the  provision,  nonqualified  deferred  compensation  includes  any  arrangement  under 
which  compensation  is  based  on  the  increase  in  value  of  a specified  number  of  equity  units  of  the 
service  recipient.  Thus,  stock  appreciation  rights  (SARs)  are  treated  as  nonqualified  deferred 
compensation  under  the  provision,  regardless  of  the  exercise  price  of  the  SAR.  It  is  not  intended 
that  the  term  nonqualified  deferred  compensation  plan  include  an  arrangement  taxable  under 
section  83  providing  for  the  grant  of  an  option  on  employer  stock  with  an  exercise  price  that  is 
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not  less  than  the  fair  market  value  of  the  underlying  stock  on  the  date  of  grant  if  such 
arrangement  does  not  include  a deferral  feature  other  than  the  feature  that  the  option  holder  has 
the  right  to  exercise  the  option  in  the  future.  The  provision  is  not  intended  to  change  the  tax 
treatment  of  incentive  stock  options  meeting  the  requirements  of  section  422  or  options  granted 
under  an  employee  stock  purchase  plan  meeting  the  requirements  of  section  423.  Similarly, 
nonqualified  deferred  compensation  for  purposes  of  the  provision  does  not  include  a transfer  of 
property  to  which  section  83  is  applicable  (such  as  a transfer  of  restricted  stock),  provided  that 
the  arrangement  does  not  include  a deferral  feature.  However,  it  is  not  intended  that  the 
provision  be  avoided  through  the  use  ot  an  instrument  (such  as  an  option  or  a notional  principal 
contract)  held  or  entered  into  directly  or  indirectly  by  a service  provider,  the  value  of  which  is 
determined  in  whole  or  part  by  reference  to  the  profits  or  value  (or  any  increase  or  decrease  in 
the  profits  or  value)  of  the  business  of  the  entity  for  which  the  services  are  effectively  provided, 
particularly  when  the  value  of  such  instrument  is  not  determinable  at  the  time  it  is  granted  or 
received.  Similarly,  it  is  not  intended  that  the  purposes  of  the  provision  be  avoided  through  the 
use  of  “springing”  partnerships  or  other  entities  or  rights  that  come  into  existence  in  the  future 
and  serve  a function  similar  to  a conversion  right. 

Compensation  is  not  treated  as  deferred  for  purposes  of  the  provision  if  the  service 
provider  receives  payment  of  the  compensation  not  later  than  12  months  after  the  end  of  the  first 
taxable  year  of  the  service  recipient  during  which  the  right  to  the  payment  of  such  compensation 
is  no  longer  subject  to  a substantial  risk  of  forfeiture. 

Nonqualified  entity 

The  term  nonqualified  entity  includes  certain  foreign  corporations  and  certain 
partnerships  (either  domestic  or  foreign).  A foreign  corporation  is  a nonqualified  entity  unless 
substantially  all  of  its  income  is  effectively  connected  with  the  conduct  of  a United  States  trade 
or  business  or  is  subject  to  a comprehensive  foreign  income  tax.  A partnership  is  a nonqualified 
entity  unless  substantially  all  of  its  income  is,  directly  or  indirectly,  allocated  to  (1)  United 
States  persons  (other  than  persons  exempt  from  U.S.  income  tax);  (2)  foreign  persons  with 
respect  to  whom  such  income  is  subject  to  a comprehensive  foreign  income  tax;  (3)  foreign 
persons  with  respect  to  whom  such  income  is  effectively  connected  with  the  conduct  of  a United 
States  trade  or  business  and  a withholding  tax  is  paid  under  section  1446  with  respect  to  such 
income;  or  (4)  organizations  which  are  exempt  from  US  income  tax  if  such  income  is  unrelated 
business  taxable  income  (as  defined  in  section  512)  with  respect  to  such  organization.  It  is 
intended  that  substantially  all  the  income  of  a partnership—whether  allocated  directly,  or,  in  the 
case  of  tiered  partnerships,  indirectly-be  taxed  in  the  hands  of  partners  under  the  U.S.  income 
tax,  or  be  subject  to  a comprehensive  foreign  income  tax,  for  the  partnership  not  to  be  treated  as 
a nonqualified  entity.  It  is  not  intended  that  tiered  partnerships,  or  intermediate  entities,  be  used 
to  achieve  deferral  of  compensation  that  would  otherwise  not  be  permitted  under  the  provision. 

The  term  comprehensive  foreign  income  tax  means  with  respect  to  a foreign  person,  the 
income  tax  of  a foreign  country  if  (1)  such  person  is  eligible  for  the  benefits  of  a comprehensive 
income  tax  treaty  between  such  foreign  county  and  the  United  States,  or  (2)  such  person 
demonstrates  to  the  satisfaction  of  the  Secretary  of  the  Treasury  that  such  foreign  country’  has  a 
comprehensive  income  tax. 
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The  Secretar\'  may  provide  guidance  concerning  the  case  of  a corporation  resident  in  a 
country-  that  has  an  income  tax  treaty  with  the  United  States  but  that  does  not  generally  tax  the 
foreign-source  income  of  its  residents  (a  “territorial  country"),  fhis  guidance  may  address  the 
question  whether,  or  in  which  circumstances,  substantially  all  the  income  of  such  a corporation 
will  be  considered  to  be  subject  to  a comprehensive  income  tax  if  the  corporation  derives  income 
not  only  from  its  country-  of  residence  but  also  from  one  or  more  countries  that  may  or  may  not 
have  tax  treaties  with  the  United  States.  For  example,  it  is  intended  that  if  a corporation  resident 
in  a territorial  country  that  has  an  income  tax  treaty  with  the  United  States  derives  a portion  ol  its 
income  from  dividends  paid  by  a subsidiary  organized  in  another  country  that  also  has  an  income 
tax  treaty  with  the  United  States,  and  the  dividends  are  paid  out  of  income  that  is  subject  to  tax 
by  that  other  treaty  country,  the  Secretary  may  provide  guidance  under  which  the  dividend 
income  is  considered  subject  to  a comprehensive  income  tax  in  determining  whether 
substantially  all  of  the  income  of  the  recipient  corporation  is  subject  to  a comprehensive  income 
tax. 


In  the  case  of  a foreign  corporation  with  income  that  is  taxable  under  section  882,  the 
provision  does  not  apply  to  compensation  which,  had  such  compensation  been  paid  in  cash  on 
the  date  that  such  compensation  ceased  to  be  subject  to  a substantial  risk  of  forfeiture,  would 
have  been  deductible  by  such  foreign  corporation  against  such  income.  The  provision  does  not 
apply  to  a nonqualified  deferred  compensation  plan  of  a nonqualified  entity  if  such  compensation 
is  payable  to  an  employee  of  a domestic  subsidiary  of  such  entity  and  such  compensation  is 
reasonably  expected  to  be  deductible  by  such  subsidiary  under  section  404(a)(5)  when  such 
compensation  is  includible  in  income  by  such  employee. 

Additional  rules 


For  purposes  of  the  provision,  compensation  of  a service  provider  is  subject  to  a 
substantial  risk  of  forfeiture  only  if  such  person’s  right  to  the  compensation  is  conditioned  upon 
the  future  performance  of  substantial  serv-ices  by  any  person.  Thus,  compensation  is  subject  to  a 
substantial  risk  of  forfeiture  only  if  entitlement  to  the  compensation  is  conditioned  on  the 
perfonnance  of  substantial  future  services  and  the  possibility  of  forfeiture  is  substantial. 
Substantial  risk  of  forfeiture  does  not  include  a condition  related  to  a purpose  of  the 
compensation  (other  than  future  performance  of  substantial  services),  regardless  of  whether  the 
possibility  of  forfeiture  is  substantial. 

To  the  extent  provided  in  regulations  prescribed  by  the  Secretary,  if  compensation  is 
determined  solely  by  reference  to  the  amount  of  gain  recognized  on  the  disposition  of  an 
investment  asset,  such  compensation  is  treated  as  subject  to  a substantial  risk  of  forfeiture  until 
the  date  of  such  disposition.  Investment  asset  means  any  single  asset  (other  than  an  investment 
fund  or  similar  entity)  ( 1 ) acquired  directly  by  an  investment  fund  or  similar  entity,  (2)  with 
respect  to  which  such  entity  does  not  (nor  does  any  person  related  to  such  entity)  participate  in 
the  active  management  of  such  asset  (or  if  such  asset  is  an  interest  in  an  entity,  in  the  active 
management  of  the  assets  of  such  entity),  and  (3)  substantially  all  of  any  gain  on  the  disposition 
of  which  (other  than  the  nonqualified  deferred  compensation)  is  allocated  to  investors  of  such 
entity.  The  rule  only  applies  if  the  compensation  is  determined  solely  by  reference  to  the  gain 
upon  the  disposition  of  an  investment  asset.  Thus,  for  example,  the  rule  does  not  apply  in  the 
case  of  an  arrangement  under  which  the  amount  of  this  compensation  is  reduced  for  losses  on  the 
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disposition  of  any  other  asset.  With  respect  to  any  gain  attributable  to  the  period  before  the  asset 
is  treated  as  no  longer  subject  to  a substantial  risk  of  forfeiture,  it  is  intended  that  Treasury 
regulations  will  limit  the  application  of  this  rule  to  gain  attributable  to  the  period  that  the  service 
provider  is  performing  services. 

The  rule  is  intended  to  apply  to  compensation  contingent  on  the  disposition  of  a single 
asset  held  as  a long-term  investment,  provided  that  the  service  provider  does  not  actively  manage 
the  asset  (other  than  the  decision  to  purchase  or  sell  the  investment).  If  the  asset  is  an  interest  in 
an  entity  (such  as  a company  that  produces  products  or  services),  the  rule  does  not  apply  if  the 
service  provider  actively  participates  in  the  management  of  the  entity.  Active  management  is 
intended  to  include  participation  in  the  day-to-day  activities  of  the  asset,  but  does  not  include  the 
election  of  a director  or  other  voting  rights  exercised  by  shareholders. 

The  rule  is  intended  to  apply  solely  to  compensation  arrangements  relating  to  passive 
investments  by  an  investment  fund  in  a single  asset.  For  example,  if  an  investment  fund  acquires 
XYZ  operating  corporation,  the  rule  is  intended  to  apply  to  an  arrangement  that  the  fund 
manager  receive  20  percent  of  the  gain  from  the  disposition  of  XYZ  operating  corporation  if  the 
fund  manager  does  not  actively  participate  in  the  management  of  XYZ  operating  corporation.  In 
contrast,  the  rule  does  not  apply  if  the  investment  fund  holds  two  or  more  operating  corporations 
and  the  fund  manager’s  compensation  is  based  on  the  net  gain  resulting  from  the  disposition  of 
the  operating  corporations.  The  rule  does  not  apply  to  the  disposition  of  a foreign  subsidiary 
which  holds  a variety  of  assets  the  investment  of  which  is  managed  by  the  service  provider. 

Under  the  provision,  if  the  amount  of  any  deferred  compensation  is  not  determinable  at 
the  time  that  such  compensation  is  otherwise  required  to  be  taken  into  account  into  income  under 
the  provision,  the  amount  is  taken  into  account  when  such  amount  becomes  determinable.  This 
rule  applies  in  lieu  of  the  general  rule  of  the  provision,  under  which  deferred  compensation  is 
taken  into  account  in  income  when  such  compensation  is  no  longer  subject  to  a substantial  risk  of 
forfeiture.  In  addition,  the  income  tax  with  respect  to  such  amount  is  increased  by  the  sum  of  (I) 
an  interest  charge,  and  (2)  an  amount  equal  to  20  percent  of  such  compensation.  The  interest 
charge  is  equal  to  the  interest  at  the  rate  applicable  to  underpayments  of  tax  plus  one  percentage 
point  imposed  on  the  underpayments  that  would  have  occurred  had  the  compensation  been 
includible  in  income  when  first  deferred,  or  if  later,  when  not  subject  to  a substantial  risk  of 
forfeiture. 

Treasury  regulations 

It  is  intended  that  the  Secretary  of  the  Treasury  issue  regulations  as  to  when  an  amount  is 
not  determinable  for  purposes  of  the  provision.  It  is  intended  that  an  amount  of  deferred 
compensation  is  not  determinable  at  the  time  the  amount  is  no  longer  subject  to  a substantial  risk 
of  forfeiture  if  the  amount  varies  depending  on  the  satisfaction  of  an  objective  condition.  For 
example,  if  a deferred  amount  varies  depending  on  the  satisfaction  of  an  objective  condition  at 
the  time  the  amount  is  no  longer  subject  to  substantial  risk  of  forfeiture  (e.g.,  no  amount  is  paid 
unless  a certain  threshold  is  achieved,  100  percent  is  paid  if  the  threshold  is  achieved,  and  200 
percent  is  paid  if  a higher  threshold  is  achieved),  the  amount  deferred  is  not  determinable. 
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The  Secretary  of  the  Treasury'  is  authorized  to  issue  such  regulations  as  may  be  necessary 
or  appropriate  to  carry  out  the  purposes  of  the  provision,  including  regulations  disregarding  a 
substantial  risk  of  forfeiture  as  necessary'  to  carry  out  such  purposes  and  regulations  that  provide 
appropriate  treatment  where  an  individual  who  was  employed  by  an  employer  which  is  not  a 
nonqualified  entity  is  temporarily  employed  by  a nonqualified  entity  which  is  related  to  such 
employer. 

Under  the  provision,  aggregation  rules  similar  to  those  that  apply  under  section  409A 
apply  for  purposes  of  determining  whether  a plan  sponsor  is  a nonqualified  entity.  It  is  intended, 
however,  that  such  aggregation  rules  are  limited  by  the  Secretaiy  to  operate  in  accordance  with 
the  purposes  of  the  provision.  For  example,  it  is  intended  that  that  the  aggregation  rules  do  not 
result  in  the  application  of  the  provision  to  a nonqualified  deterred  compensation  plan  of  a 
foreign  corporation  that  is  not  a nonqualified  entity  (disregarding  the  aggregation  rule)  to  the 
extent  of  deferred  compensation  expenses  that  are  properly  allocable  to  such  corporation,  despite 
the  fact  that  such  corporation  is  aggregated  with  a nonqualified  entity. 

Effective  Date 

The  provision  is  effective  with  respect  to  amounts  deferred  which  are  attributable  to 
services  performed  after  December  31, 2008.  In  the  case  of  an  amount  deferred  which  is 
attributable  to  services  perfonned  on  or  before  December  3 1 , 2008,  to  the  extent  such  amount  is 
not  includible  in  gross  income  in  a taxable  year  beginning  before  2018,  then  such  amount  is 
includible  in  gross  income  in  the  later  of  ( 1 ) the  last  taxable  year  beginning  before  2018,  or  (2) 
the  taxable  year  in  which  there  is  no  substantial  risk  of  forfeiture  of  the  rights  to  such 
compensation.  Earnings  on  amounts  deferred  which  are  attributable  to  services  performed  on  or 
before  December  31, 2008,  are  subject  to  the  provision  only  to  the  extent  that  the  amounts  to 
which  such  earnings  relate  are  subject  to  the  provision. 

No  later  than  120  days  after  date  of  enactment,  the  Secretaiy  shall  issue  guidance 
providing  a limited  period  of  time  during  which  a nonqualified  deferred  compensation 
arrangement  attributable  to  services  performed  on  or  before  December  3 1 , 2008,  may,  without 
violating  the  requirements  of  section  409A(a).  be  amended  to  conform  the  date  of  distribution  to 
the  date  the  amounts  are  required  to  be  included  in  income.  If  the  taxpayer  is  also  a service 
recipient  and  maintains  one  or  more  nonqualified  deferred  compensation  arrangements  for  its 
service  providers  under  which  any  amount  is  attributable  to  services  performed  on  or  before 
December  31, 2008,  the  guidance  shall  permit  such  arrangements  to  be  amended  to  conform  the 
dates  of  distribution  under  the  arrangement  to  the  date  amounts  are  required  to  be  included  in 
income  of  the  taxpayer  under  the  provision.  An  amendment  made  pursuant  to  the  Treasuiy 
guidance  will  not  be  treated  as  a material  modification  of  the  arrangement  for  purposes  of  section 
409A. 


A special  transition  rule  applies  to  nonqualified  deferred  compensation  that  is  determined 
based  on  gain  recognized  on  the  disposition  of  a specified  asset  held  by  a service  recipient  on  the 
date  of  enactment.  Under  this  rule,  if  any  portion  of  compensation  payable  under  a binding 
written  contract  entered  into  on  or  before  December  31, 2007,  is  determined  as  a portion  of  the 
amount  of  gain  recognized  on  the  disposition  during  such  period  of  the  specified  asset,  the 
provision  will  not  apply  to  the  portion  of  compensation  attributable  to  such  disposition  even 
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though  such  portion  of  compensation  may  be  reduced  by  realized  losses  or  depreciation  in  the 
value  of  other  assets  during  such  period  or  a prior  period  or  be  attributable  in  part  to  services 
performed  after  December  31,  2008.  However,  this  rule  only  applies  if  payment  of  such  portion 
of  compensation  is  received  by  the  service  provider  and  included  in  its  gross  income  no  later 
than  the  earlier  of  1 2 months  after  the  end  of  the  taxable  year  of  the  service  recipient  during 
which  the  disposition  of  the  specified  asset  occurs  and  the  last  taxable  year  of  the  service 
provider  beginning  before  January  1,  2018. 

7.  Delay  implementation  of  worldwide  interest  allocation  (sec.  407  of  the  bill  and 
sec.  864(f)  of  the  Code) 


Present  Law 


In  general 

In  order  to  compute  the  foreign  tax  credit  limitation,  a taxpayer  must  determine  the 
amount  of  its  taxable  income  from  foreign  sources.  Thus,  the  taxpayer  must  allocate  and 
apportion  deductions  between  items  of  U.S. -source  gross  income,  on  the  one  hand,  and  items  of 
foreign-source  gross  income,  on  the  other. 

In  the  case  of  interest  expense,  the  rules  generally  are  based  on  the  approach  that  money 
is  fungible  and  that  interest  expense  is  properly  attributable  to  all  business  activities  and  property 
of  a taxpayer,  regardless  of  any  specific  purpose  for  incurring  an  obligation  on  which  interest  is 
paid.  For  interest  allocation  purposes,  all  members  of  an  affiliated  group  of  corporations 
generally  are  treated  as  a single  corporation  (the  so-called  “one-taxpayer  rule”)  and  allocation 
must  be  made  on  the  basis  of  assets  rather  than  gross  income.  The  term  “affiliated  group”  in  this 
context  generally  is  defined  by  reference  to  the  rules  for  determining  whether  corporations  are 
eligible  to  file  consolidated  returns. 

For  consolidation  purposes,  the  term  “affiliated  group”  means  one  or  more  ehains  of 
includible  corporations  connected  through  stock  ownership  with  a common  parent  corporation 
which  is  an  includible  corporation,  but  only  if:  (1)  the  common  parent  owns  directly  stock 
possessing  at  least  80  percent  of  the  total  voting  power  and  at  least  80  percent  of  the  total  value 
of  at  least  one  other  includible  corporation;  and  (2)  stock  meeting  the  same  voting  power  and 
value  standards  with  respect  to  each  includible  corporation  (excluding  the  common  parent)  is 
directly  owned  by  one  or  more  other  includible  corporations. 

Generally,  the  term  “includible  corporation”  means  any  domestic  corporation  except 
certain  corporations  exempt  from  tax  under  section  501  (for  example,  corporations  organized  and 
operated  exclusively  for  charitable  or  educational  purposes),  certain  life  insurance  companies, 
corporations  electing  application  of  the  possession  tax  credit,  regulated  investment  companies, 
real  estate  investment  trusts,  and  domestic  international  sales  corporations.  A foreign 
corporation  generally  is  not  an  includible  corporation. 


However,  exceptions  to  the  fungibility  principle  are  provided  in  particular  cases,  some  of 
which  are  described  below. 
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Subject  to  exceptions,  the  consolidated  return  and  interest  allocation  definitions  of 
affiliation  generally  are  consistent  with  each  other.^*^^  For  example,  both  definitions  generally 
exclude  all  foreign  corporations  from  the  atliliated  group.  1 hus,  while  debt  generally  is 
considered  fungible  among  the  assets  of  a group  of  domestic  affiliated  corporations,  the  same 
rules  do  not  apply  as  between  the  domestic  and  foreign  members  of  a group  with  the  same 
degree  of  common  control  as  the  domestic  affiliated  group. 

Banks,  savinjjs  institutions,  and  other  financial  affiliates 

The  affiliated  group  for  interest  allocation  purposes  generally  excludes  certain 
corporations  that  are  financial  institutions.  These  include  any  corporation,  otherwise  a member 
of  the  affiliated  group  for  consolidation  purposes,  that  is  a financial  institution  (described  in 
section  581  or  section  591 ),  the  business  of  which  is  predominantly  with  persons  other  than 
related  persons  or  their  customers,  and  which  is  required  by  State  or  Federal  law'  to  be  operated 
separately  from  any  other  entity  which  is  not  a financial  institution  (sec.  864(e)(5)(C)).  The 
category  of  corporate  financial  institutions  also  includes,  to  the  extent  provided  in  regulations, 
bank  holding  companies  (including  financial  holding  companies),  subsidiaries  of  banks  and  bank 
holding  companies  (including  financial  holding  companies),  and  savings  institutions 
predominantly  engaged  in  the  active  conduct  of  a banking,  financing,  or  similar  business  (sec. 
864(e)(5)(D)). 

These  corporate  financial  institutions  are  not  treated  as  members  of  the  regular  affiliated 
group  for  purposes  of  applying  the  one-taxpayer  rule  to  other  non-fmancial  members  of  that 
group.  Instead,  all  such  corporate  financial  institutions  that  would  be  so  affiliated  are  treated  as  a 
separate  single  corporation  for  interest  allocation  purposes. 

Worldwide  interest  allocation 


In  general 

The  American  Jobs  Creation  Act  of  2004  (“AJCA”)^^^  modifies  the  interest  expense 
allocation  rules  described  above  (which  generally  apply  for  purposes  of  computing  the  foreign 
tax  credit  limitation)  by  providing  a one-time  election  (the  “worldwide  affiliated  group  election  ) 
under  which  the  taxable  income  of  the  domestic  members  of  an  affiliated  group  from  sources 
outside  the  United  States  generally  is  determined  by  allocating  and  apportioning  interest  expense 
of  the  domestic  members  of  a worldwide  affiliated  group  on  a worldwide-group  basis  (i.e..  as  if 
all  members  of  the  worldwide  group  were  a single  corporation).  If  a group  makes  this  election, 
the  taxable  income  of  the  domestic  members  of  a w'orldwide  affiliated  group  from  sources 
outside  the  United  States  is  determined  by  allocating  and  apportioning  the  third-party  interest 
expense  of  those  domestic  members  to  foreign-source  income  in  an  amount  equal  to  the  excess 
(if  any)  of  (1 ) the  worldwide  affiliated  group’s  worldwide  third-party  interest  expense  multiplied 


One  such  exception  is  that  the  affiliated  group  for  interest  allocation  purposes  includes  section 
936  corporations  that  are  excluded  from  the  consolidated  group. 

Pub.  L.  No.  108-357,  sec.  401  (2004). 
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by  the  ratio  which  the  foreign  assets  of  the  worldwide  affiliated  group  bears  to  the  total  assets  of 
the  worldwide  affiliated  group, over  (2)  the  third-party  interest  expense  incurred  by  foreign 
members  of  the  group  to  the  extent  such  interest  would  be  allocated  to  foreign  sources  if  the 
principles  of  worldwide  interest  allocation  were  applied  separately  to  the  foreign  members  of  the 
group.^^"'’ 

For  purposes  of  the  new  elective  rules  based  on  worldwide  fungibility,  the  worldwide 
affiliated  group  means  all  corporations  in  an  affiliated  group  as  well  as  all  controlled  foreign 
corporations  that,  in  the  aggregate,  either  directly  or  indirectly,^^^  would  be  members  of  such  an 
affiliated  group  if  section  1504(b)(3)  did  not  apply  (i.e.,  in  which  at  least  80  percent  of  the  vote 
and  value  of  the  stock  of  such  corporations  is  owned  by  one  or  more  other  corporations  included 
in  the  affiliated  group).  Thus,  if  an  affiliated  group  makes  this  election,  the  taxable  income  from 
sources  outside  the  United  States  of  domestic  group  members  generally  is  determined  by 
allocating  and  apportioning  interest  expense  of  the  domestic  members  of  the  worldwide  affiliated 
group  as  if  all  of  the  interest  expense  and  assets  of  80-percent  or  greater  owned  domestic 
corporations  (i.e.,  corporations  that  are  part  of  the  affiliated  group,  as  modified  to  include 
insurance  companies)  and  certain  controlled  foreign  corporations  were  attributable  to  a single 
corporation. 

The  common  parent  of  the  domestic  affiliated  group  must  make  the  worldwide  affiliated 
group  election.  Under  AJCA,  the  election  must  be  made  for  the  first  taxable  year  beginning  after 
December  31,  2008,  in  which  a worldwide  affiliated  group  exists  that  includes  at  least  one 
foreign  corporation  that  meets  the  requirements  for  inclusion  in  a worldwide  affiliated  group. 
Once  made,  the  election  applies  to  the  common  parent  and  all  other  members  of  the  worldwide 
affiliated  group  for  the  taxable  year  for  which  the  election  was  made  and  all  subsequent  taxable 
years,  unless  revoked  with  the  consent  of  the  Secretary  of  the  Treasury. 

Financial  corporation  election 

Taxpayers  are  allowed  to  apply  the  corporate  financial  institution  (“bank”)  group  rules  to 
exclude  certain  financial  institutions  from  the  affiliated  group  for  interest  allocation  purposes 
under  the  worldwide  fungibility  approach.  The  rules  also  provide  a one-time  “financial 
corporation  election  that  expands  the  bank  group.  At  the  election  of  the  common  parent  of  the 


For  purposes  of  determining  the  assets  of  the  worldwide  affiliated  group,  neither  stock  in 
corporations  within  the  group  nor  indebtedness  (including  receivables)  between  members  of  the  group  is 
taken  into  account. 

Although  the  interest  expense  of  a foreign  subsidiary  is  taken  into  account  for  purposes  of 
allocating  the  interest  expense  of  the  domestic  members  of  the  electing  worldwide  affiliated  group  for 
foreign  tax  credit  limitation  purposes,  the  interest  expense  incurred  by  a foreign  subsidiary  is  not 
deductible  on  a U.S.  return. 

Indirect  ownership  is  determined  under  the  mles  of  section  958(a)(2)  or  through  applying 
rules  similar  to  those  of  section  958(a)(2)  to  stock  owned  directly  or  indirectly  by  domestic  partnerships, 
trusts,  or  estates. 
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pre-election  worldwide  affiliated  group,  the  interest  expense  allocation  rules  are  applied 
separately  to  a subgroup  of  the  worldwide  affiliated  group  that  consists  of  (1)  all  corporations 
that  are  part  of  the  bank  group,  and  (2)  all  “financial  corporations.”  For  this  purpose,  a 
corporation  is  a financial  corporation  if  at  least  80  percent  of  its  gross  income  is  financial 
services  income  (as  described  in  section  904(d)(2)(C)(i)  and  the  regulations  thereunder)  that  is 
derived  from  transactions  with  unrelated  persons.^^^^  For  these  purposes,  items  of  income  or  gain 
from  a transaction  or  series  of  transactions  are  disregarded  if  a principal  purpose  for  the 
transaction  or  transactions  is  to  qualify  any  corporation  as  a financial  corporation. 

Under  AJCA,  the  common  parent  of  the  pre-election  worldwide  affiliated  group  must 
make  the  election  for  the  first  taxable  year  beginning  after  December  31,  2008,  in  which  a 
worldwide  affiliated  group  includes  a financial  corporation.  Once  made,  the  election  applies  to 
all  of  the  financial  corporations  which  are  members  of  the  electing  bank  group  for  the  taxable 
year  and  all  subsequent  taxable  years.  In  addition,  anti-abuse  rules  are  provided  under  which 
certain  transfers  from  one  member  of  an  expanded  financial  institution  group  to  a member  of  the 
worldwide  affiliated  group  outside  of  the  financial  institution  group  are  treated  as  reducing  the 
amount  of  indebtedness  of  the  separate  financial  institution  group.  Regulatory  authority  is 
provided  with  respect  to  the  election  to  provide  for  the  direct  allocation  of  interest  expense  in 
circumstances  in  which  such  allocation  is  appropriate  to  carry  out  the  purposes  of  these  rules,  to 
prevent  assets  or  interest  expense  from  being  taken  into  account  more  than  once,  or  to  address 
changes  in  members  of  any  group  (through  acquisitions  or  otherwise)  treated  as  affiliated  under 
these  rules. 


Effective  date  of  worldwide  interest  allocation  under  AJCA 

Under  A.ICA,  the  worldwide  interest  allocation  rules  were  effective  for  taxable  years 
beginning  after  December  3 1 , 2008. 

Housing  and  Economic  Recovery  Act  of  2008 

The  Housing  and  Economic  Recovery  Act  of  2008^^^  delays  the  effective  date  of  the 
worldwide  interest  allocation  rules  for  two  years,  until  taxable  years  beginning  after  December 
3 1 , 201 0.  The  required  dates  for  making  the  worldwide'affiliated  group  election  and  the 
financial  corporation  election  are  changed  accordingly.  That  provision  also  provides  a special 
phase-in  rule  in  the  case  of  the  first  taxable  year  to  which  the  worldwide  interest  allocation  rules 
apply.  For  that  year,  the  amount  of  the  taxpayer’s  taxable  income  from  foreign  sources  is 
reduced  by  70  percent  of  the  excess  of  (i)  the  amount  of  its  taxable  income  from  foreign  sources 
as  calculated  using  the  worldwide  interest  allocation  rules,  over  (ii)  the  amount  of  its  taxable 
income  from  foreign  sources  as  calculated  using  the  present-law  interest  allocation  rules.  Any 
foreign  tax  credits  disallowed  by  virtue  of  this  reduction  in  foreign-source  taxable  income  may 


See  Treas.  Reg.  sec.  1 .904-4(e)(2). 

Pub.  L.  No.  110-289,  sec.  3093  (2008). 


155 


be  carried  back  or  forward  under  the  normal  rules  for  carrybacks  and  carryforwards  of  excess 
foreign  tax  credits. 


Explanation  of  Provision 

/ 

The  provision  delays  the  effective  date  ot  the  worldwide  interest  allocation  rules  until 
taxable  years  beginning  after  December  31,  2016.  The  required  dates  for  making  the  worldwide 
atfiliated  group  election  and  the  financial  corporation  election  are  changed  accordingly.  The 
provision  also  provides  a phase-in  rule  in  the  case  of  the  first  taxable  year  to  which  the 
worldwide  interest  allocation  rules  apply.  For  that  year,  the  amount  of  the  taxpayer’s  taxable 
income  from  foreign  sources  is  reduced  by  45  percent  of  the  excess  of  (i)  the  amount  of  its 
taxable  income  from  foreign  sources  as  calculated  using  the  worldwide  interest  allocation  rules, 
over  (ii)  the  amount  of  its  taxable  income  from  foreign  sources  as  calculated  using  the  present- 
law  interest  allocation  rules.  Any  foreign  tax  credits  disallowed  by  virtue  of  this  reduction  in 
foreign-source  taxable  income  may  be  carried  back  or  foi-ward  under  the  normal  rules  for 
cany  backs  and  carryforwards  of  excess  foreign  tax  credits. 

The  provision  provides  a set  of  alternative  rules  if  H.R.  6983  (of  the  1 lO'*’  Congress)  is 
enacted  into  law.  In  that  case,  for  purposes  of  the  provision,  H.R.  6983  shall  be  treated  as  having 
been  enacted  immediately  before  the  enactment  of  the  provision.  In  addition,  in  lieu  of  the  rules 
set  forth  in  the  paragraph  immediately  above,  the  provision  would  delay  the  effective  date  of  the 
worldwide  interest  allocation  rules  until  taxable  years  beginning  after  December  31, 2018.  The 
required  dates  for  making  the  worldwide  affiliated  group  election  and  the  finaneial  corporation 

election  would  be  changed  accordingly.  The  alternative  provision  would  also  repeal  the  phase-in 
rule. 


Effective  Date 

The  provision  is  effective  on  the  date  of  enactment. 

8.  Modifications  to  corporate  estimated  tax  payments  (sec.  408  of  the  bill) 

Present  Law 


In  general 

In  general,  corporations  are  required  to  make  quarterly  estimated  tax  payments  of  their 
income  tax  liability.  For  a corporation  whose  taxable  year  is  a calendar  year,  these  estimated  tax 
payments  must  be  made  by  April  15,  June  15,  September  15,  and  December  15. 

Tax  Increase  Prevention  and  Reconciliation  Act  of  2005  t^TlPRA”! 

TIPRA  provided  that  in  case  of  a corporation  with  assets  of  at  least  $1  billion,  the 
payments  due  in  July,  August,  and  September,  2013,  shall  be  increased  to  100.75  percent  of  the 
payment  otherwise  due  and  the  next  required  payment  shall  be  reduced  accordingly. 

Subsequent  legislation 
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The  TIPRA  percentage  was  further  increased  by  16.75  percentage  points  by  Public  Law 
110-289. 


Explanation  of  Provision 

In  case  of  a corporation  with  assets  of  at  least  $1  billion,  the  payments  due  in  July, 
August,  and  September,  2013,  are  increased  by  58  percentage  points  of  the  payment  otherwise 
due  and  the  next  required  payment  shall  be  reduced  accordingly. 

Effective  Date 

The  provision  is  effective  on  the  date  of  enactment. 
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INTRODUCTION 


This  document.  ‘ prepared  by  the  staff  of  the  Joint  Committee  on  Taxation,  provides  a 
technical  explanation  of  Title  III  (Tax  Provisions)  of  Division  A of  H.R.  1424,  the  “Emergency 
Economic  Stabilization  Act  of  2008,”  scheduled  for  consideration  by  the  Senate  on  October  1, 
2008. 


' This  document  may  be  cited  as  follows:  Joint  Committee  on  Taxation,  Technical  Explanation 
of  Title  HI  (Tax  Provisions)  of  Division  A of  H.R.  1424,  the  "Emergency  Economic  Stabilization  Act  of 
2008  ’’  (JCX-79-08),  October  1 , 2008.  This  document  can  also  be  found  on  our  website  at  www.ict.gov. 
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A.  Treat  Gain  or  Loss  from  Sale  or  Exchange  of  Certain  Preferred  Stock 
Applicable  Financial  Institutions  as  Ordinary  Income  or  Loss 

(sec.  301  of  the  bill) 

^ Present  Law 


Under  section  582(c)(l),^  the  sale  or  exchange  of  a bond,  debenture,  note,  or  certificate  or 
other  evidence  of  indebtedness  by  a financial  institution  described  in  section  582(c)(2)  is  not 
considered  a sale  or  exchange  of  a capital  asset.  The  financial  institutions  described  in  section 
582(c)(2)  are  (i)  any  bank  (including  any  corporation  which  would  be  a bank  except  for  the  fact 
that  it  is  a foreign  corporation),  (ii)  any  financial  institution  referred  to  in  section  591,  which 
includes  mutual  savings  banks,  cooperative  banks,  domestic  building  and  loan  associations,  and 
other  savings  institutions  chartered  and  supervised  as  savings  and  loan  or  similar  associations 
under  Federal  or  State  law,  (iii)  any  small  business  investment  company  operating  under  the 
Small  Business  Investment  Act  of  1958,  and  (iv)  any  business  development  corporation,  defined 
as  a corporation  which  was  created  by  or  pursuant  to  an  act  of  a State  legislature  for  purposes  of 
promoting,  maintaining,  and  assisting  the  economy  and  industry  within  such  State  on  a regional 
or  statewide  basis  by  making  loans  to  be  used  in  trades  and  businesses  which  would  generally 
not  be  made  by  banks  within  such  region  or  State  in  the  ordinary  course  of  their  business  (except 
on  the  basis  of  a partial  participation)  and  which  is  operated  primarily  for  such  purposes.  In  the 
case  of  a foreign  corporation,  section  582(c)(1)  applies  only  with  respect  to  gains  or  losses  that 
are  effectively  connected  with  the  conduct  of  a banking  business  in  the  United  States. 

Preferred  stock  issued  by  the  Federal  National  Mortgage  Corporation  (“Fannie  Mae”)  or 
the  Federal  Home  Loan  Mortgage  Corporation  (“Freddie  Mac”)  is  not  treated  as  indebtedness  for 
Federal  income  tax  purposes,  and  therefore  is  not  treated  as  an  asset  to  which  section  582(c)(1) 
applies.  Accordingly,  a financial  institution  described  in  section  582(c)(2)  that  holds  Fannie  Mae 
or  Freddie  Mac  preferred  stock  as  a capital  asset  generally  will  recognize  capital  gain  or  loss 
upon  the  sale  or  taxable  exchange  of  that  stock.  Section  1211  provides  that,  in  the  case  of  a 
corporation,  losses  from  sales  or  exchanges  of  capital  assets  are  allowed  only  to  the  extent  of 
gains  trom  such  sales  or  exchanges.^  Thus,  in  taxable  years  in  which  a corporation  does  not 
recognize  gain  from  the  sale  of  capital  assets,  its  capital  losses  do  not  reduce  its  income. 


Unless  otherwise  specified,  all  section  references  herein  are  to  sections  of  the  Internal  Revenue 
Code  of  1 986,  as  amended. 

In  general,  corporations  (other  than  S corporations)  may  carry  capital  losses  back  to  each  of  the 
three  taxable  years  preceding  the  loss  year  and  forward  to  each  of  the  five  taxable  years  succeeding  the 
loss  year.  Sec.  1 2 1 2(a).  In  the  case  of  an  S corporation,  net  capital  losses  flow  through  to  the 
corporation’s  shareholders.  Banks  hold  a wide  range  of  f nancial  assets  in  the  ordinary  course  of  their 
banking  business.  For  convenience,  those  assets  often  are  described  as  “loans”  or  “investments,”  but  both 
serve  the  same  overall  purpose  (to  earn  a return  on  the  bank’s  capital  and  borrowings  consi.stent  with 
prudent  banking  practices).  A bank’s  investments  are  subject  to  the  same  regulatory  capital  adequacy 
supervision  as  are  its  loans,  and  a bank  may  acquire  only  certain  types  of  financial  assets  as  permitted 
investments.  Banks  determine  how  much  of  their  assets  to  hold  as  loans  or  as  investments  based  on  the 
exercise  of  their  commercial  and  financial  Judgment,  taking  into  account  such  factors  as  return  on  the 
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Explanation  of  Provision 


Under  the  provision,  gain  or  loss  recognized  by  an  “applicable  financial  institution”  from 
the  sale  or  exchange  of  “applicable  preferred  stock”  is  treated  as  ordinary  income  or  loss.  An 
applicable  financial  institution  is  a financial  institution  referred  to  in  section  582(c)(2)  or  a 
depository  institution  holding  company  (as  defined  in  section  3(w)(l)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813(w)(l)).  Applicable  preferred  stock  is  preferred  stock  of  Fannie 
Mae  or  Freddie  Mac  that  was  (i)  held  by  the  applicable  financial  institution  on  September  6, 
2008,  or  (ii)  was  sold  or  exchanged  by  the  applicable  financial  institution  on  or  after  Januar>'  1, 
2008,  and  before  September  7,  2008."^ 

In  the  case  of  a sale  or  exchange  of  applicable  preferred  stock  on  or  after  January  1 , 2008, 
and  before  September  7,  2008,  the  provision  applies  only  to  taxpayers  that  were  applicable 
financial  institutions  at  the  time  of  such  sale  or  exchange.  In  the  case  of  a sale  or  exchange  of 
applicable  preferred  stock  after  September  6,  2008,  by  a taxpayer  that  held  such  preferred  stock 
on  September  6,  2008,  the  provision  applies  only  where  the  taxpayer  was  an  applicable  financial 
institution  at  all  times  during  the  period  beginning  on  September  6,  2008,  and  ending  on  the  date 
of  the  sale  or  exchange  of  the  applicable  preferred  stock.  Thus,  the  provision  is  generally 
inapplicable  to  any  Fannie  Mae  or  Freddie  Mac  preferred  stock  held  by  a taxpayer  that  was  not 
an  applicable  financial  institution  on  September  6,  2008  (even  if  such  taxpayer  subsequently 
became  an  applicable  financial  institution). 

The  provision  grants  the  Secretary  authority  to  extend  the  provision  to  cases  in  which 
gain  or  loss  is  recognized  on  the  sale  or  exchange  of  applicable  preferred  stock  acquired  in  a 
carryover  basis  transaction  by  an  applicable  financial  institution  after  September  6,  2008.  For 
example,  if  after  September  6,  2008,  Bank  A,  an  entity  that  was  an  applicable  financial 


asset,  relative  liquidity,  and  diversification  objectives.  As  a result,  for  Federal  income  tax  purposes,  gains 
and  losses  on  a bank’s  investment  portfolio  ordinarily  would  be  considered  an  integral  part  of  the 
business  operations  of  the  bank,  and  ordinary  losses  that  pass  through  to  the  shareholder  of  a bank  that  is 
an  S corporation  therefore  could  comprise  part  of  such  shareholder’s  net  operating  loss  for  the  year 
attributable  to  that  banking  business. 

Section  1366(d)  provides  that  losses  that  flow  through  to  an  S corporation  shareholder  are  limited 
to  the  sum  of  (i)  the  shareholder’s  adjusted  basis  in  his  S corporation  stock  and  (ii)  the  shareholder’s 
adjusted  basis  in  any  indebtedness  of  the  S corporation  to  the  shareholder;  losses  in  excess  of  basis  are 
suspended  (and  allowed  to  the  extent  of  basis  in  subsequent  years).  An  S corporation  shareholder's  ability 
to  utilize  any  flow-through  capital  loss  is  subject  to  all  limitations  otherwise  imposed  by  the  Code  on  such 
shareholder.  In  general,  under  section  121 1,  an  individual  (including  an  individual  S corporation 
shareholder)  may  deduct  capital  losses  only  against  capital  gains  plus  up  to  $3,000  of  ordinary  income;  in 
addition,  an  individual  may  carry  excess  capital  losses  forward  but  not  back. 

On  September  7,  2008,  the  Federal  Housing  Finance  Agency  (“FHFA”)  placed  both  Fannie 
Mae  and  Freddie  Mac  in  a conservatorship.  Also  on  September  7,  2008,  FHFA  and  the  Treasury 
Department  entered  into  Preferred  Stock  Purchase  Agreements,  contractual  agreements  between  the 
Treasury  and  the  conserved  entities.  Under  these  agreements,  the  freasury  Department  received  senior 
preferred  stock  in  the  two  companies  and  warrants  to  buy  79.9%  of  the  common  stock  of  such  companies. 
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institution  at  all  times  during  the  period  beginning  on  September  6,  2008,  acquired  assets  of 
Bank  T,  an  entity  that  also  was  an  applicable  financial  institution  at  all  times  during  the  period 
beginning  on  September  6,  2008,  in  a transaction  in  which  no  gain  or  loss  was  recognized  under 
section  368(a)(1),  regulations  could  provide  that  Fannie  Mae  and  Freddie  Mac  stock  that  was 
applicable  preferred  stock  in  the  hands  of  Bank  T will  continue  to  be  applicable  preferred  stock 
in  the  hands  of  Bank  A. 

In  addition,  the  Secretary  may,  through  regulations,  extend  the  provision  to  cases  in 
which  the  applicable  financial  institution  is  a partner  in  a partnership  that  (i)  held  preferred  stock 
of  Fannie  Mae  or  Freddie  Mac  on  September  6,  2008,  and  later  sold  or  exchanged  such  stock,  or 
(ii)  sold  or  exchanged  such  preferred  stock  on  or  after  January  1,  2008,  and  before  September  7, 
2008.  It  is  intended  that  Treasury  guidance  will  provide  that  loss  (or  gain)  attributable  to  Fannie 
Mae  or  Freddie  Mac  preferred  stock  of  a partnership  is  characterized  as  ordinary  in  the  hands  of 
a partner  only  if  the  partner  is  an  applicable  financial  institution,  and  only  if  the  institution  would 
have  been  eligible  for  ordinary  treatment  under  section  301  of  the  bill  had  the  institution  held  the 
underlying  preferred  stock  directly  for  the  time  period  during  which  both  (i)  the  partnership 
holds  the  preferred  stock  and  (ii)  the  institution  holds  substantially  the  same  partnership  interest. 

In  particular,  substantial  amounts  of  the  preferred  stock  of  Fannie  Mae  and  Freddie  Mac 
are  held  through  “pass-through  trusts”  analyzed  as  partnerships  for  Federal  income  tax  purposes. 
Substantially  all  the  assets  of  such  a pass-through  trust  comprise  Fannie  Mae  or  Freddie  Mac 
preferred  stock,  and  the  trust  in  turn  passes  through  dividends  received  on  such  stock  to  its  two 
outstanding  classes  of  certificates  (partnership  interests):  an  auction-rate  class,  where  the  share  of 
the  underlying  preferred  stock  dividend  is  determined  by  periodic  auctions,  and  a residual  class, 
which  receives  the  remainder  of  any  dividends  received  on  the  underlying  stock.  The  bill’s 
delegation  of  authority  to  the  Secretary  anticipates  that  regulations  will  promptly  be  issued 
confirming  in  general  that  losses  recognized  by  such  a trust  on  or  after  January  1,  2008,  in 
respect  of  the  preferred  stock  of  Fannie  Mae  or  Freddie  Mac  that  it  acquired  before  September  6, 
2008,  will  be  characterized  as  ordinary  loss  in  the  hands  of  a certificate  holder  that  is  an 
applicable  financial  institution  and  that  would  be  eligible  for  the  relief  contemplated  by  this 
provision  if  the  applicable  financial  institution  had  held  the  underlying  preferred  stock  directly 
for  the  same  period  that  it  held  the  pass-through  certificate.  In  light  of  the  substantial  amount  of 
such  pass-through  certificates  in  the  marketplace,  and  the  importance  of  the  prompt  resolution  of 
the  character  of  any  resulting  losses  allocated  to  certificate  holders  that  are  applicable  financial 
institutions  for  purposes  of  their  regulatory  and  investor  financial  statement  filings,  unnecessary 
disruptions  to  the  marketplace  could  best  be  avoided  if  the  Secretary  were  to  exercise  the 
regulatory  authority  granted  under  the  provision  to  address  this  case  as  soon  as  possible  and,  in 
any  event,  by  October  31,  2008. 


Effective  Date 


This  provision  applies  to  sales  or  exchanges  occurring  after  December  31,  2007,  in 
taxable  years  ending  after  such  date. 
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B.  Special  Rules  for  Tax  Treatment  of  Executive  Compensation  of  Employers 
Participating  in  the  Troubled  Assets  Relief  Program 
(sec.  302  of  the  bill  and  secs.  162(m)  and  280G  of  the  Code) 

Present  Law 


In  general 

An  employer  generally  may  deduct  reasonable  compensation  for  personal  services  as  an 
ordinary  and  necessary  business  expense.  Sections  162(m)  and  280G  provide  explicit  limitations 
on  the  deductibility  of  compensation  expenses  in  the  case  of  corporate  employers. 

Section  162(m) 

In  general 

The  otherwise  allowable  deduction  for  compensation  paid  or  accrued  with  respect  to  a 
covered  employee  of  a publicly  held  corporation'  is  limited  to  no  more  than  $1  million  per  year. 
The  deduction  limitation  applies  when  the  deduction  would  otherwise  be  taken.  Thus,  for 
example,  in  the  case  of  compensation  resulting  from  a transfer  of  property  in  connection  with  the 
performance  of  services,  such  compensation  is  taken  into  account  in  applying  the  deduction 
limitation  for  the  year  for  which  the  compensation  is  deductible  under  section  83  (i.e.,  generally 
the  year  in  which  the  employee’s  right  to  the  property  is  no  longer  subject  to  a substantial  risk  of 
forfeiture). 


Covered  employees 

Section  162(m)  defines  a covered  employee  as  (1)  the  chief  executive  officer  of  the 
corporation  (or  an  individual  acting  in  such  capacity)  as  of  the  close  of  the  taxable  year  and  (2) 
the  four  most  highly  compensated  officers  for  the  taxable  year  (other  than  the  chief  executive 
officer).  Treasury  regulations  under  section  1 62(m)  provide  that  whether  an  employee  is  the 
chief  executive  officer  or  among  the  four  most  highly  compensated  officers  should  be 
determined  pursuant  to  the  executive  compensation  disclosure  rules  promulgated  under  the 
Securities  Exchange  Act  of  1934  (“Exchange  Act”). 

In  2006,  the  Securities  and  Exchange  Commission  amended  certain  rules  relating  to 
executive  compensation,  including  which  executive  officers’  compensation  must  be  disclosed 
under  the  Exchange  Act.  Under  the  new  rules,  such  officers  consist  of  (1 ) the  principal  executive 
officer  (or  an  individual  acting  in  such  capacity),  (2)  the  principal  financial  officer  (or  an 
individual  acting  in  such  capacity),  and  (3)  the  three  most  highly  compensated  executive  officers, 
other  than  the  principal  executive  officer  or  financial  officer. 

^ A corporation  is  treated  as  publicly  held  if  it  has  a class  of  common  equity  securities  that  is 
required  to  be  registered  under  section  12  of  the  Securities  Exchange  Act  of  1934. 

^ Sec.  162(m).  This  deduction  limitation  applies  for  purposes  of  the  regular  income  tax  and  the 
alternative  minimum  tax. 
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In  response  to  the  Securities  and  Exchange  Commission’s  new  disclosure  rules,  the 
Internal  Revenue  Service  issued  updated  guidance  on  identifying  which  employees  are  covered 
by  section  162(m)/  The  new  guidance  provides  that  “covered  employee”  means  any  employee 
who  is  ( 1 ) the  principal  executive  officer  (or  an  individual  acting  in  such  capacity)  defined  in 
reference  to  the  Exchange  Act,  or  (2^  among  the  three  most  highly  compensated  officers  for  the 
taxable  year  (other  than  the  principal  executive  officer),  again  defined  by  reference  to  the 
Exchange  Act.  Thus,  under  current  guidance,  only  four  employees  are  covered  under  section 
162(m)  for  any  taxable  year.  Under  Treasury  regulations,  the  requirement  that  the  individual 
meet  the  criteria  as  ot  the  last  day  of  the  taxable  year  applies  to  both  the  principal  executive 
officer  and  the  three  highest  compensated  officers.^ 

Compensation  subject  to  the  deduction  limitation 

In  general. -Unless  specifically  excluded,  the  deduction  limitation  applies  to  all 
remuneration  for  services,  including  cash  and  the  cash  value  of  all  remuneration  (including 
benefits)  paid  in  a medium  other  than  cash.  If  an  individual  is  a covered  employee  for  a taxable 
year,  the  deduction  limitation  applies  to  all  compensation  not  explicitly  excluded  from  the 
deduction  limitation,  regardless  of  whether  the  compensation  is  for  services  as  a covered 
employee  and  regardless  of  when  the  compensation  was  earned.  The  $1  million  cap  is  reduced 
by  excess  parachute  payments  (as  defined  in  sec.  280G,  discussed  below)  that  are  not  deductible 
by  the  corporation. 

Certain  types  of  compensation  are  not  subject  to  the  deduction  limit  and  are  not  taken 
into  account  in  determining  whether  other  compensation  exceeds  $1  million.  The  following 
types  of  compensation  are  not  taken  into  account;  (1)  remuneration  payable  on  a commission 
basis;  (2)  remuneration  payable  solely  on  account  of  the  attainment  of  one  or  more  performance 
goals  if  certain  outside  director  and  shareholder  approval  requirements  are  met 
(“performance-based  compensation”);  (3)  payments  to  a tax-qualified  retirement  plan  (including 
salary  reduction  contributions);  (4)  amounts  that  are  excludable  from  the  executive’s  gross 
income  (such  as  employer-provided  health  benefits  and  miscellaneous  fringe  benefits  (sec.  132)); 
and  (5)  any  remuneration  payable  under  a written  binding  contract  which  was  in  effect  on 
February  17,  1993.  In  addition,  remuneration  does  not  include  compensation  for  which  a 
deduction  is  allowable  after  a covered  employee  ceases  to  be  a covered  employee.  Thus,  the 
deduction  limitation  often  does  not  apply  to  deferred  compensation  that  is  otherwise  subject  to 
the  deduction  limitation  (e.g.,  is  not  performance-based  compensation)  because  the  payment  of 
compensation  is  deferred  until  after  termination  of  employment. 

Pertormance-based  compensation. -Compensation  qualifies  for  the  exception  for 
performance-based  compensation  only  if  ( 1 ) it  is  paid  solely  on  account  of  the  attainment  of  one 
or  more  performance  goals.  (2)  the  performance  goals  are  established  by  a compensation 


’ Notice  2007-49.  2007-25  I.R.B.  1429. 
Treas.  Reg.  sec.  1 . 1 62-27(c)(2). 
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committee  consisting  solely  of  two  or  more  outside  directors,^  (3)  the  material  terms  under  which 
the  compensation  is  to  be  paid,  including  the  performance  goals,  are  disclosed  to  and  approved 
by  the  shareholders  in  a separate  vote  prior  to  payment,  and  (4)  prior  to  payment,  the 
compensation  committee  certifies  that  the  performance  goals  and  any  other  material  terms  were 
in  fact  satisfied. 

Compensation  (other  than  stock  options  or  other  stock  appreciation  rights)  is  not  treated 
as  paid  solely  on  account  of  the  attainment  of  one  or  more  performance  goals  unless  the 
compensation  is  paid  to  the  particular  executive  pursuant  to  a pre-established  objective 
performance  formula  or  standard  that  precludes  discretion.  Stock  options  or  other  stock 
appreciation  rights  generally  are  treated  as  meeting  the  exception  for  performance-based 
compensation,  provided  that  the  requirements  for  outside  director  and  shareholder  approval  are 
met  (without  the  need  for  certification  that  the  performance  standards  have  been  met),  because 
the  amount  of  compensation  attributable  to  the  options  or  other  rights  received  by  the  executive 
would  be  based  solely  on  an  increase  in  the  corporation’s  stock  price.  Stock-based  compensation 
is  not  treated  as  performance-based  if  it  is  dependent  on  factors  other  than  corporate 
performance.  For  example,  if  a stock  option  is  granted  to  an  executive  with  an  exercise  price 
that  is  less  than  the  current  fair  market  value  of  the  stock  at  the  time  of  grant,  then  the  executive 
would  have  the  right  to  receive  compensation  on  the  exercise  of  the  option  even  if  the  stock  price 
decreases  or  stays  the  same.  In  contrast  to  options  or  other  stock  appreciation  rights,  grants  of 
restricted  stock  are  not  inherently  performance-based  because  the  executive  may  receive 
compensation  even  if  the  stock  price  decreases  or  stays  the  same.  Thus,  a grant  of  restricted 
stock  does  not  satisfy  the  definition  of  performance-based  compensation  unless  the  grant  or 
vesting  of  the  restricted  stock  is  based  upon  the  attainment  of  a performance  goal  and  otherwise 
satisfies  the  standards  for  performance-based  compensation. 

Section  280G 


In  general 

In  some  cases,  a compensation  agreement  for  a corporate  executive  may  provide  for 
payments  to  be  made  if  there  is  a change  in  control  of  the  executive’s  employer,  even  if  the 
executive  does  not  lose  his  or  her  job  as  part  of  the  change  in  control.  Such  payments  are 
sometimes  referred  to  as  “golden  parachute  payments.'’  The  Code  contains  limits  on  the  amount 
of  certain  types  of  such  payments,  referred  to  as  “excess  parachute  payments.”  Excess  parachute 


A director  is  considered  an  outside  director  if  he  or  she  is  not  a current  employee  of  the 
corporation  (or  related  entities),  is  not  a former  employee  of  the  corporation  (or  related  entities)  who  is 
receiving  compensation  for  prior  services  (other  than  benefits  under  a tax-qualified  retirement  plan),  was 
not  an  officer  of  the  corporation  (or  related  entities)  at  any  time,  and  is  not  currently  receiving 
compensation  for  personal  services  in  any  capacity  (e.g.,  for  services  as  a consultant)  other  than  as  a 
director. 
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payments  are  not  deductible  by  a corporation.  In  addition,  an  excise  tax  is  imposed  on  the 
recipient  of  any  excess  parachute  payment  equal  to  20  percent  of  the  amount  of  such  payment." 

Definition  of  parachute  payment 

/ 

A “parachute  paymenf  ’ is  any  payment  in  the  nature  of  compensation  to  (or  for  the 
benefit  of)  a disqualified  individual  which  is  contingent  on  a change  in  the  ownership  or 
effective  control  of  a corporation  or  on  a change  in  the  ownership  of  a substantial  portion  of  the 
assets  of  a corporation  (“acquired  corporation”),  if  the  aggregate  present  value  of  all  such 
payments  made  or  to  be  made  to  the  disqualified  individual  equals  or  exceeds  three  times  the 
individual’s  “base  amount.” 

The  individual’s  base  amount  is  the  average  annual  compensation  payable  by  the 
acquired  corporation  and  includible  in  the  individual’s  gross  income  over  the  five-taxable  years 
of  such  individual  preceding  the  individual’s  taxable  year  in  which  the  change  in  ownership  or 
control  occurs. 

The  term  parachute  payment  also  includes  any  payment  in  the  nature  of  compensation  to 
a disqualified  individual  if  the  payment  is  made  pursuant  to  an  agreement  which  violates  any 
generally  enforced  securities  laws  or  regulations. 

Certain  amounts  are  not  considered  parachute  payments,  including  payments  under  a 
qualified  retirement  plan,  and  payments  that  are  reasonable  compensation  for  services  rendered 
on  or  after  the  date  of  the  change  in  control.  In  addition,  the  term  parachute  payment  does  not 
include  any  payment  to  a disqualified  individual  with  respect  to  a small  business  corporation  or  a 
corporation  no  stock  of  which  was  readily  tradable,  if  certain  shareholder  approval  requirements 
are  satisfied. 

Disqualified  individual 


A disqualified  individual  is  any  individual  who  is  an  employee,  independent  contractor, 
or  other  person  specified  in  Treasury  regulations  who  performs  personal  services  for  the 
corporation  and  who  is  an  otficer,  shareholder,  or  highly  compensated  individual  of  the 
corporation.  Personal  service  corporations  and  similar  entities  generally  are  treated  as 
individuals  for  this  purpose.  A highly  compensated  individual  is  defined  for  this  purpose  as  an 
employee  (or  a former  employee)  who  is  among  the  highest-paid  one  percent  of  individuals 
performing  services  for  the  corporation  (or  an  affiliated  corporation)  or  the  250  highest  paid 
individuals  who  perform  services  for  a corporation  (or  affiliated  group). 


Sec.  280G. 
Sec.  4999. 
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Excess  parachute  payments 


In  general,  excess  parachute  payments  are  any  parachute  payments  in  excess  of  the  base 
amount  allocated  to  the  payment.  The  amount  treated  as  an  excess  parachute  payment  is  reduced 
by  the  portion  of  the  payment  that  the  taxpayer  establishes  by  clear  and  convincing  evidence  is 
reasonable  compensation  for  personal  services  actually  rendered  before  the  change  in  control. 

Explanation  of  Provision 


Section  162(m) 

In  general 

Under  the  provision,  the  section  162(m)  limit  is  reduced  to  $500,000  in  the  case  of 
otherwise  deductible  compensation  of  a covered  executive  for  any  applicable  taxable  year  of  an 
applicable  employer. 

An  applicable  employer  means  any  employer  from  which  one  or  more  troubled  assets  are 
acquired  under  the  “troubled  assets  relief  program”  (“TARP”)  established  by  the  bill  if  the 
aggregate  amount  of  the  assets  so  acquired  for  all  taxable  years  (including  assets  acquired 
through  a direct  purchase  by  the  Treasury  Department,  within  the  meaning  of  section  1 13(c)  of 
Title  I of  the  bill)  exceeds  $300,000,000.  However,  such  term  does  not  include  any  employer 
from  which  troubled  assets  are  acquired  by  the  Treasury  Department  solely  through  direct 
purchases  (within  the  meaning  of  section  1 13(c)  of  Title  I of  the  bill).  For  example,  if  a firm 
sells  $250,000,000  in  assets  through  an  auction  system  managed  by  the  Treasury  Department, 
and  $100,000,000  to  the  Treasury  Department  in  direct  purchases,  then  the  firm  is  an  applicable 
employer.  Conversely,  if  all  $350,000,000  in  sales  take  the  form  of  direct  purchases,  then  the 
firm  would  not  be  an  applicable  employer. 

Unlike  section  162(m),  an  applicable  employer  under  this  provision  is  not  limited  to 
publicly  held  corporations  (or  even  limited  to  corporations).  For  example,  an  applicable 
employer  could  be  a partnership  if  the  partnership  is  an  employer  from  which  a troubled  asset  is 
acquired.  The  aggregation  rules  of  Code  section  414(b)  and  (c)  apply  in  determining  whether  an 
employer  is  an  applicable  employer.  However,  these  rules  are  applied  disregarding  the  rules  for 
brother-sister  controlled  groups  and  combined  groups  in  sections  1563(a)(2)  and  (3).  Thus,  this 
aggregation  rule  only  applies  to  parent-subsidiary  controlled  groups.  A similar  controlled  group 
rule  applies  for  trades  and  businesses  under  common  control. 

The  result  of  this  aggregation  rule  is  that  all  corporations  in  the  same  controlled  group  are 
treated  as  a single  employer  for  purposes  of  identifying  the  covered  executives  of  that  employer 
and  all  compensation  from  all  members  of  the  controlled  group  are  taken  into  account  for 
purposes  of  applying  the  $500,000  deduction  limit.  Further,  all  sales  of  assets  under  the  TARP 
from  all  members  of  the  controlled  group  are  considered  in  determining  whether  such  sales 
exceed  $300,000,000. 

An  applicable  taxable  year  with  respect  to  an  applicable  employer  means  the  first  taxable 
year  which  includes  any  portion  of  the  period  during  which  the  authorities  for  the  TARP 
established  under  the  bill  are  in  effect  (the  “authorities  period”)  if  the  aggregate  amount  of 
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troubled  assets  acquired  from  the  employer  under  that  authority  during  the  taxable  year  (when 
added  to  the  aggregate  amount  so  acquired  for  all  preceding  taxable  years)  exceeds 
$300,000,000,  and  includes  any  subsequent  taxable  year  which  includes  any  portion  of  the 
authorities  period. 

/ 

A special  rule  applies  in  the  case  of  compensation  that  relates  to  services  that  a covered 
executive  performs  during  an  applicable  taxable  year  but  that  is  not  deductible  until  a later  year 
(“deferred  deduction  executive  remuneration”),  such  as  nonqualified  deferred  compensation. 
Under  the  special  rule,  the  unused  portion  (if  any)  of  the  $500,000  limit  for  the  applicable  tax 
year  is  carried  forward  until  the  year  in  which  the  compensation  is  otherwise  deductible,  and  the 
remaining  unused  limit  is  then  applied  to  the  compensation. 

For  example,  assume  a covered  executive  is  paid  $400,000  in  cash  salary  by  an 
applicable  employer  in  2008  (assuming  2008  is  an  applicable  taxable  year)  and  the  covered 
executive  earns  $100,000  in  nonqualified  deferred  compensation  (along  with  the  right  to  future 
earnings  credits)  payable  in  2020.  Assume  further  that  the  $100,000  has  grown  to  $300,000  in 
2020.  The  full  $400,000  in  cash  salary  is  deductible  under  the  $500,000  limit  in  2008.  In  2020, 
the  applicable  employer’s  deduction  with  respect  to  the  $300,000  will  be  limited  to  $100,000 
(the  lesser  ot  the  $300,000  in  deductible  compensation  before  considering  the  special  limitation, 
and  $500,000  less  $400,000,  which  represents  the  unused  portion  of  the  $500,000  limit  from 
2008). 


Deferred  deduction  executive  remuneration  that  is  properly  deductible  in  an  applicable 
taxable  year  (before  application  of  the  limitation  under  the  provision)  but  is  attributable  to 
services  performed  in  a prior  applicable  taxable  year  is  subject  to  the  special  rule  described 
above  and  is  not  double-counted.  For  example,  assume  the  same  facts  as  above,  except  that  the 
nonqualified  deferred  compensation  is  deferred  until  2009  and  that  2009  is  an  applicable  taxable 
year.  The  employer’s  deduction  for  the  nonqualified  deferred  compensation  for  2009  would  be 
limited  to  $100,000  (as  in  the  example  above).  The  limit  that  would  apply  under  the  provision 
for  executive  remuneration  that  is  in  a form  other  than  deferred  deduction  executive 
remuneration  and  that  is  otherwise  deductible  for  2009  is  $500,000.  For  example,  if  the  covered 
executive  is  paid  $500,000  in  cash  compensation  for  2009,  all  $500,000  of  that  cash 
compensation  would  be  deductible  in  2009  under  the  provision. 

Covered  executive 


The  term  covered  executive  means  any  individual  who  is  the  chief  executive  officer  or 
the  chief  financial  officer  of  an  applicable  employer,  or  an  individual  acting  in  that  capacity,  at 
any  time  during  a portion  of  the  taxable  year  that  includes  the  authorities  period.  It  also  includes 
any  employee  who  is  one  of  the  three  highest  compensated  officers  of  the  applicable  employer 
for  the  applicable  taxable  year  (other  than  the  chief  executive  officer  or  the  chief  financial  officer 
and  only  taking  into  account  employees  employed  during  any  portion  of  the  taxable  year  that 
includes  the  authorities  period). 
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The  determination  of  the  three  highest  compensated  officers  is  made  on  the  basis  of  the 
shareholder  disclosure  rules  for  compensation  under  the  Exchange  Act,  except  to  the  extent  that 
the  shareholder  disclosure  rules  are  inconsistent  with  the  provision.*^  Such  shareholder 
disclosure  rules  are  applied  without  regard  to  whether  those  rules  actually  apply  to  the  employer 
under  the  Exchange  Act.  If  an  employee  is  a covered  executive  with  respect  to  an  applicable 
employer  for  any  applicable  taxable  year,  the  employee  will  be  treated  as  a covered  executive  for 
all  subsequent  applicable  taxable  years  (and  will  be  treated  as  a covered  executive  for  purposes 
of  any  subsequent  taxable  year  for  purposes  of  the  special  rule  for  deferred  deduction  executive 
remuneration). 

Executive  remuneration 


The  provision  generally  incorporates  the  present  law  definition  of  applicable  employee 
remuneration.  However,  the  present  law  exceptions  for  remuneration  payable  on  commission 
and  performance-based  compensation  do  not  apply  for  purposes  of  the  new  $500,000  limit.  In 
addition,  the  new  $500,000  limit  only  applies  to  executive  remuneration  which  is  attributable  to 
services  performed  by  a covered  executive  during  an  applicable  taxable  year.  For  example, 
assume  the  same  facts  as  in  the  example  above,  except  that  the  covered  executive  also  receives  in 
2008  a payment  of  $300,000  in  nonqualified  deferred  compensation  that  was  attributable  to 
services  performed  in  2006.  Such  payment  is  not  treated  as  executive  remuneration  for  purposes 
of  the  new  $500,000  limit. 

Other  rules 

The  modification  to  section  162(m)  provides  the  same  coordination  rules  with  disallowed 
parachute  payment  and  stock  compensation  of  insiders  in  expatriated  corporations  as  exist  under 
present  law  section  162(m).  Thus,  the  $500,000  deduction  limit  under  this  section  is  reduced 
(but  not  below  zero)  by  any  parachute  payments  (including  parachute  payments  under  the 
expanded  definition  under  this  provision)  paid  during  the  authorities  period  and  any  payment  of 
the  excise  tax  under  section  4985  for  stock  compensation  of  insiders  in  expatriated  corporations. 


For  example,  the  shareholder  disclosure  rules  require  the  reporting  of  the  compensation  of  the 
three  most  highly  compensated  executive  officers  (other  than  the  principal  executive  officer  and  the 
principal  financial  officer)  who  were  serving  as  executive  officers  at  the  end  of  the  last  completed  fiscal 
year  and  up  to  two  additional  individuals  from  whom  disclosure  would  have  been  provided  but  for  the 
fact  that  the  individual  was  not  serving  as  an  executive  officer  at  the  end  of  the  last  completed  fiscal  year. 
1 7 C.F.R.  sec.  229.402(a)(3Xiii),  (iv).  For  purposes  of  the  provision,  the  term  “officer”  is  intended  to 
mean  those  “executive  officers”  whose  compensation  is  subject  to  reporting  under  the  Exchange  Act. 
Under  the  provision,  however,  an  individual’s  status  as  one  of  the  three  most  highly  compensated  officers 
takes  into  account  only  executive  officers  employed  during  the  authorities  period,  regardless  of  whether 
the  individual  serves  as  an  executive  officer  at  year  end.  Additionally,  the  shareholder  disclosure  rules 
measure  compensation  for  purposes  of  determining  “high  three”  status  by  reference  to  total  compensation 
for  the  last  completed  fiscal  year,  and  compensation  is  measured  without  regard  to  whether  the 
compensation  is  includible  in  an  executive  officer’s  gross  income.  It  is  intended  that  this  broad 
measurement  of  compensation  apply  for  purposes  of  the  provision;  however,  the  measurement  period  for 
purposes  of  the  provision  is  the  applicable  taxable  year  for  which  “high  three”  status  is  being  determined. 
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The  modification  authorizes  the  Secretary  of  the  Treasury  to  prescribe  such  guidance, 
rules,  or  regulations  as  are  necessary  to  carry  out  the  purposes  of  the  $500,000  deduction  limit, 
including  the  application  ot  the  limit  in  the  case  ot  any  acquisition,  merger,  or  reorganization  of 
an  applicable  employer. 

/ 

Section  28()G 


The  provision  also  modifies  section  280G  by  expanding  the  definition  of  parachute 
payment  in  the  case  of  a covered  executive  of  an  applicable  employer.  For  this  purpose,  the 
terms  “covered  executive,"  “applicable  taxable  year,”  and  “applicable  employer”  have  the  same 
meaning  as  under  the  modifications  to  section  162(m)  (described  above). 

Under  the  modification,  a parachute  payment  means  any  payments  in  the  nature  of 
compensation  to  (or  tor  the  benefit  of)  a covered  executive  made  during  an  applicable  taxable 
year  on  account  of  an  applicable  severance  from  employment  during  the  authorities  period  if  the 
aggregate  present  value  of  such  payments  equals  or  exceeds  an  amount  equal  to  three  times  the 
covered  executive’s  base  amount.  An  applicable  severance  from  employment  is  any  severance 
trom  employment  of  a covered  executive  ( 1 ) by  reason  of  an  involuntary  termination  of  the 
executive  by  the  employer  or  (2)  in  connection  with  a bankruptcy,  liquidation,  or  receivership  of 
the  employer. 

Whether  a payment  is  on  account  of  the  employee’s  severance  from  employment  is 
generally  determined  in  the  same  manner  as  under  present  law.  Thus,  a payment  is  on  account  of 
the  employee’s  severance  from  employment  if  the  payment  would  not  have  been  made  at  that 
time  if  the  severance  from  employment  had  not  occurred.  Such  payments  include  amounts  that 
are  payable  upon  severance  from  employment  (or  separation  from  service),  vest  or  are  no  longer 
subject  to  a substantial  risk  of  forfeiture  on  account  of  such  a separation,  or  are  accelerated  on 
account  of  severance  from  employment.  As  under  present  law.  the  modified  definition  of 
parachute  payment  does  not  include  amounts  paid  to  a covered  executive  from  certain  tax 
qualified  retirement  plans. 

A parachute  payment  during  an  applicable  taxable  year  that  is  paid  on  account  of  a 
covered  executive’s  applicable  severance  from  employment  is  nondeductible  on  the  part  of  the 
employer  (and  the  covered  executive  is  subject  to  the  section  4999  excise  tax)  to  the  extent  of  the 
amount  ot  the  payment  that  is  equal  to  the  excess  over  the  employee’s  base  amount  that  is 
allocable  to  such  payment.  For  example,  assume  that  a covered  executive’s  annualized 
includible  compensation  is  $1  million  and  the  covered  executive’s  only  parachute  payment  under 
the  provision  is  a lump  sum  payment  of  $5  million.  The  covered  executive’s  base  amount  is  $1 
million  and  the  excess  parachute  payment  is  $4  million. 

The  modifications  to  section  280G  do  not  apply  in  the  case  of  a payment  that  is  treated  as 
a parachute  payment  under  present  law.  The  modifications  further  authorize  the  Secretary  of 
Treasury  to  issue  regulations  to  carry  out  the  purposes  of  the  provision,  including  the  application 
of  the  provision  in  the  case  of  a covered  executive  who  receives  payments  some  of  which  are 
treated  as  parachute  payments  under  present  law  section  280G  and  others  of  which  are  treated  as 
parachute  payments  on  account  of  this  provision,  and  the  application  of  the  provision  in  the  event 
of  any  acquisition,  merger,  or  reorganization  of  an  applicable  employer.  The  regulations  shall 
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also  prevent  the  avoidance  of  the  application  of  the  provision  through  the  mischaracterization  ot 
a severance  from  employment  as  other  than  an  applicable  severance  from  employment.  It  is 
intended  that  the  regulations  prevent  the  avoidance  of  the  provision  through  the  acceleration, 
delay,  or  other  modification  of  payment  dates  with  respect  to  existing  compensation 
arrangements. 


Effective  Date 


The  provision  is  effective  for  taxable  years  ending  on  or  after  date  of  enactment,  except 
that  the  modifications  to  section  280G  are  effective  for  payments  with  respect  to  severances 
occurring  during  the  authorities  period. 
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C.  Exclude  Discharges  of  Acquisition  Indebtedness  on  Principal 
Residences  from  Gross  Income 
(sec.  303  of  the  bill  and  sec.  108  of  the  Code) 

^ Present  Law 

In  general 

Gross  income  includes  income  that  is  realized  by  a debtor  from  the  discharge  of 
indebtedness,  subject  to  certain  exceptions  for  debtors  in  Title  1 1 bankruptcy  cases,  insolvent 
debtors,  certain  student  loans,  certain  farm  indebtedness,  and  certain  real  property  business 
indebtedness  (secs.  61(a)(12)  and  108).'^  In  cases  involving  discharges  of  indebtedness  that  are 
excluded  from  gross  income  under  the  exceptions  to  the  general  rule,  taxpayers  generally  reduce 
certain  tax  attributes,  including  basis  in  property,  by  the  amount  of  the  discharge  of  indebtedness. 

The  amount  of  discharge  of  indebtedness  excluded  from  income  by  an  insolvent  debtor 
not  in  a Title  1 1 bankruptcy  case  cannot  exceed  the  amount  by  which  the  debtor  is  insolvent.  In 
the  case  of  a discharge  in  bankruptcy  or  where  the  debtor  is  insolvent,  any  reduction  in  basis  may 
not  exceed  the  excess  of  the  aggregate  bases  of  properties  held  by  the  taxpayer  immediately  after 
the  discharge  over  the  aggregate  of  the  liabilities  of  the  taxpayer  immediately  after  the  discharge 
(sec.  1017). 

For  all  taxpayers,  the  amount  of  discharge  of  indebtedness  generally  is  equal  to  the 
difference  between  the  adjusted  issue  price  of  the  debt  being  cancelled  and  the  amount  used  to 
satisfy  the  debt.  These  rules  generally  apply  to  the  exchange  of  an  old  obligation  for  a new 
obligation,  including  a modification  of  indebtedness  that  is  treated  as  an  exchange  (a  debt-for- 
debt  exchange). 

Qualified  principal  residence  indebtedness 

An  exclusion  from  gross  income  is  provided  for  any  discharge  of  indebtedness  income  by 
reason  of  a discharge  (in  whole  or  in  part)  of  qualified  principal  residence  indebtedness. 

Qualified  principal  residence  indebtedness  means  acquisition  indebtedness  (within  the  meaning 
of  section  163(h)(3)(B),  except  that  the  dollar  limitation  is  $2,000,000)  with  respect  to  the 
taxpayer’s  principal  residence.  Acquisition  indebtedness  with  respect  to  a principal  residence 
generally  means  indebtedness  which  is  incurred  in  the  acquisition,  construction,  or  substantial 
improvement  of  the  principal  residence  of  the  individual  and  is  secured  by  the  residence.  It  also 
includes  refinancing  of  such  indebtedness  to  the  extent  the  amount  of  the  indebtedness  resulting 
from  such  refinancing  does  not  exceed  the  amount  of  the  refinanced  indebtedness.  For  these 
purposes,  the  term  “principal  residence”  has  the  same  meaning  as  under  section  121  of  the  Code. 

If,  immediately  before  the  discharge,  only  a portion  of  a discharged  indebtedness  is 
qualified  principal  residence  indebtedness,  the  exclusion  applies  only  to  so  much  of  the  amount 


13 

A debt  cancellation  which  constitutes  a gift  or  bequest  is  not  treated  as  income  to  the  donee 
debtor  (sec.  102). 
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discharged  as  exceeds  the  portion  of  the  debt  which  is  not  qualified  principal  residence 
indebtedness.  Thus,  assume  that  a principal  residence  is  secured  by  an  indebtedness  of  $1 
million,  of  which  $800,000  is  qualified  principal  residence  indebtedness.  If  the  residence  is  sold 
for  $700,000  and  $300,000  debt  is  discharged,  then  only  $100,000  of  the  amount  discharged  may 
be  excluded  from  gross  income  under  the  qualified  principal  residence  indebtedness  exclusion. 

The  basis  of  the  individual’s  principal  residence  is  reduced  by  the  amount  excluded  from 
income  under  the  provision. 

The  qualified  principal  residence  indebtedness  exclusion  does  not  apply  to  a taxpayer  in  a 
Title  1 1 case;  instead  the  general  exclusion  rules  apply.  In  the  case  of  an  insolvent  taxpayer  not 
in  a Title  1 1 case,  the  qualified  principal  residence  indebtedness  exclusion  applies  unless  the 
taxpayer  elects  to  have  the  general  exclusion  rules  apply  instead. 

The  exclusion  does  not  apply  to  the  discharge  of  a loan  if  the  discharge  is  on  account  of 
services  performed  for  the  lender  or  any  other  factor  not  directly  related  to  a decline  in  the  value 
of  the  residence  or  to  the  financial  condition  of  the  taxpayer. 

The  exclusion  for  qualified  principal  residence  indebtedness  is  effective  tor  discharges  ot 
indebtedness  before  January  1, 2010. 

Explanation  of  Provision 

The  provision  extends  for  three  additional  years  the  exclusion  from  gross  income  for 
discharges  of  qualified  principal  residence  indebtedness. 

Effective  Date 


The  provision  is  effective  for  discharges  of  indebtedness  on  or  after  January  1, 2010,  and 
before  January  1, 2013. 
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Emergency  Economic  Stabilization  Act  of  2008 

This  historic  financial  markets  rescue  legislation,  the  Emergency  Economic  Stabilization  Act  of 
2(K)8,  contains  over  100  tax  provisions  and  over  $150  billion  in  separate  tax  breaks.  Although  the> 
Act’s  primary  purpose  is  to  address  the  credit  crunch  in  the  financial  markets,  it  is  also  one  of  the 
largest  tax  acts  in  recent  years,  with  almost  300  changes  to  the  tax  code.  The  Act: 

■ Places  curbs  on  excessive  executive  compensation  within  those  companies  directly  assisted 
by  the  government, 

. ■ Provides  special  treatment  of  losses  on  Freddie  and  Fannie  preferred  stock  held  by  qualifying 
financial  institutions, 

■ Extends  the  exclusion  of  cancellation  of  indebtedness  income  for  certain  homeowners, 

■ Includes  a one-year  AMT  patch, 

■ Extends  a host  of  energy  tax  incentives. 

Extends  a variety  of  business  tax  incentives,  including  research  tax  credit, 

■'  Provides  temporary  but  significant  tax  relief  to  victims  of  severe  weather  in  2008, 

■ Revises  tax  return  preparer  standard.  v 

This  publication  reproduces  H.R.  1424,  as  signed  by  the  President  on  October  3,  2008,  and  the  rel- 
evant Joint  Committee  on  Taxation  Technical  Explanations. 

Complete  Coverage  of  Tax  Law  Changes 

CCH  offers  a suite  of  products  and  services  providing  in-depth  analysis,  guidance  and  solutions  in  a 
full  range  of  options  on  tax  legislation  - from  explanatory  guides  and  news  alerts  to  client  bulletins 
and  integrated  internet  tax  research  libraries.  Make  CCH  your  source  for  complete  coverage  of  tax 
act  changes,  including: 

■ Emergency  Economic  Stabilization  Act  of 2008— Law,  Explanation  and  Analysis 

■ CCH  Standard  Federal  Tax  Reporter 

■ CCH  Tax  Research  Consultant 

■ TAXES — The  Tax  Magazine 

■ Journal  of  Tax  Practice  & Procedure  , 

■ CCH  Audio  Seminars 

To  order  or  for  more  information  on  these  and  other  CCH  products  and  services,  call  1 -8(X)-248-3248  or 
visit  the  store  at  www.CCHGroup.com. 
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